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ORIGINAL CIVIL, 

I 

* Bijuvt 2L\ Junt t B. 3>%7. 

NATH A KERRA, Pliin tut, v . DIIUXB YTJ1 and oirr DEin\muns * 
Will— Com i ruction— Bey no s t to inL icH\ ob^y dim of uiaiutahuny and edu* 

* ceding children— latere d t dan an hr tveh hy tat—Dcdce ryahiU wife — 

Attachment if intend under will— Civil Prove Jure Code (Act XIV of 

1882 ), See. 274 — Fraudulent convey a nee— Tran sf ? * of Property Act (IV of 

1882), Slc. <UtJ» 

Roman ji Darnsha Captain died in 1801 leading a widow Dhunbaiji (defend- 
ant No. 1) anil two sons Pero/olia and Daiadia (defendants Nos. land 1). By 
liib will lie luqueatlial the usldne of his piopeity to trustee* (of whom Dhnn- 
kiiji was one) in trust to pay tho renU and income th icof to liis wife Dhun- 
baiji for life, ‘She thereout maintaining, educating uni blinking up ” his ehil- 
I dren in a maimer suitable to then degree m life. ARar hi* death the property, 

moveable and immoveable, was to be divi led among hi > sons equ Jly when 
Baiadia should attain the age of twenty-five. He attained majority in Octo- 
ber, 181)5. At the date of suit, DaraJia was eighteen jea v> old and Peiozs] n 
was twenty-five. It was contended that Dbmdaiji was only a tuistce of tho 
rents for the benefit of her sons Perozsha and Baraduu 

Udih that under the will Dliuubaiji took a lie-interest in the ltids fuL- 
j t cfc to the obligation of mamtainin educaiin J end blinking up the children. 
The only two sun lung clnUhea (Taxn dta .ml B. r?Aui) la\mg attained 
majority and ha\ ing received piopcrty uikUx tho will m an uncle new 
no long-. r in mod oi being muinUmul by Dliuubaiji. Th » obluatum Deposed 
Upon her, thmekav, by hei lms>aul> all w,h disclnuged, and die uim now 
entitled to a life interest f\u Horn all fuithcr o v n g’ti>i to xaaintiio Ids 
children. 

On the T&fcfi June, 18, 5, the plaintiffs obtained a d * roe for Pa. 3,070-10-10 
Against Dhunbaiji and her .son Perez ha. In execution of that dtH.ro* tiny 
attached under an order dated 2nd July, 180% the iunnoveal le properties which 
bad belonged to th* testator 1 * estate, on the ground that both DlnmbaiJ and 

* Suit, No. 509 of imi 

» 


h * 
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Fpiwlulial nn inttr-si m them. The rtin humid W n i sued tm der we - 
turn 271. of til* Civil Pioevduns C„du (Act XIV ».C W. The «lufen kiits eon- 
temk.l that Dlimduip in In. dp. h thV int. u ,* , lf ,d! m the ...ml j.r iperties, 
fiho 1 < ’«n im.l ith- nil raoi.V a tiun." in-ntincl for hm .mu’, 

stud that, if .ho h hit a i is..* in m n die pr per'v, wh.-h aimiH 
hau> 1. ui a-.ti h.d m <1 r -i c n 2 if tie ( , I •, - u ,! it . u> a ‘< w hm.-nt 
mirier > ii. ill 271 v. i ion . i’ fid * . p i it he T h, * f ,.th r ( \ 

hj-.m i ipnn ns d.t .1 t . 2 .th 1’ hi nm. 1 -Ti, D’-mih.uu ), „1 a ,7,. a and 
Mm.u.h.clh’ I* nr i . t.h "i 1* <u h i, uni th u m U hi-u.m' \ v,n«, 

tii. r"' .) , ii i* a\ . ' t* 1 t.s ( - t .’, otn . ,1,. , , A , til ‘ 

l‘ur.v.h«\mt.ivd,thMt f ti.hi- ih ; i tin* by a dud ..j m jj m „ t t i,,n>,l 
thcl'tU 1\ bruat y vu whllys tt]< I f« the h, mht m hun-Tamt 

iu - f "»% M" 1 »»«•*. *i’ r.** N h> lul no niton u in him wlmh c mid U 

utt Ah d under tli * oid *r of tht Jnd July, Hy\„ 

Jit. I /, { I ) tkv Dlunihaiji !i«&l uu idtarlnhlo intrust iti Ilie piu|Vfi?. 

(ti) Th it h. r int.u.t n i- an into! st m lmnnu>ablr, property and uas validly 
attack d xnuH s*» *‘um 27 I oi ik in il Pi ocedure Code. 

(.'.) That her assignm ent of the 2 ith LMirniu-y, 1800, « hnalid u against 
the plaintiffs under seetljn 276 of the Civil Procedure Cede. 

(I) That even independently of the attachment, her a -dement to I W r 
o,Tu son Daradia was invalid as aeain.t the plaintiffs under i.etion 713 of 
the Tr eisfor of Pnp-rly Ac. .IV of 1332). The object of that n.s gmnent 
was to protect the property from tin creditors, and it was de.-gn . I to defeat 
tin* plaintiffs’ donee, and it wa-, thmfm, fiaudulent and void a. a.aiast the 
plain tidk 

(-1) That the d, ed of settlement by Per.is.ha of the 9th Fdn-uary, isfti, « M 
void as against the plaintiffs nudoi return 5! oi the Transfer 1,( I’.oi.cK 
Act (IV of 18o2). l H > 

(G) That the phinnffs ivmv uit.th d t > u due the slme. and int uM Wh 
of Dhunbaiji and of lN>iu&ha aiiav ; . wyU k mw.iuy t , sa . Kf , ilml . 
decree of 13th June, 1 bi)o. 

The plaintiffs firm of Hatha Kerra & Co. obtained a decree 
against the defendant Dhunbaiji and her son Perozsha (defend. 


A % Hi A 


x^mtn 



YOL. XXIII.] BOMBAY SERIES. S 

the plaintiff brought this suit {inter alia) to have the said will 
construed and her interest under It ascertained and declared liable Nath a 
to satisfy the decree in Suit IN o. 1/7 of lb05# Bhunbaiji# 

m 

The plaint stated that Dhunbaiji’s husband Romanji Darasha y- 

Captain died in 1891 leaving a considerable amount of property 
both moveable and immoveable; inter alia a half share of certain 
immoveable properties in Bombay specified in the schedule to 
the plaint, lie left, him surviving, his widow Dhunbalji (de- 
fendant No, 1) two sons Perozsha and Daraslia (defendants Nos. 

4 and 5) and one daughter sinco deceased. By hU will dated 
21st July, 1887, he bequeathed the residue of his property to 
trustees, vh. 3 Dhunbaiji and one Jivaji Darasha Gliandy (de- 
fendant No, 2), upon certain trusts duly set forth therein. 

The following are the material parts of the will :■ — 

<f 7. I further direct that my said trustees shall permit my said wife, if she 
desires, to occupy and enjoy free of any occupation or other lent that portion of 
my family dwelling-house situate in No. 12, Church Cate Street, Foifc, in Bombay 
in whi L I at present live, and to use and enjoy the household furnituie, effects 
and things belonging to me theiein and during the term of her natural life. 

f< 8. I furdi »r direct my said trustees to hold the balance of the property 
vested in them by this my will after setting apart the sums hereinbefore bequeath- 
ed to my said daughters, (but subject to the payment thereout at the proper time 
or times of the marriage expenses and dower of my daughters and the marriage 
expenses o£ my sons, if they or either of them should be unm mied at the date 
of my death hereinbefore directed), upon trust to p\y the rents, profits, interest, 
dividend and produce of so much theieof as shall from time to time under the 
provisions of this my will shall ro nain or be in their hands, unto my wife during 
the term of her miuial life, six' thereout m untuning, educating and bringing 
up my children in a manner suitable to their degree in life. 

<c 9, I further direct that from and immediately after the decease of my said 
wife then as well as to the immoveable and mo\ cable estate and the capital of the 
peisonal. estate which may then be or thereafter come into th* hands of my said 
trustees under and subject to the provisions of this my will and as also to the 
rents, issues, profits, interests, dividends and produce thereof upon trust for stub, 
of my sons now born or hereafter to be born to me who either before or after the 
decease of my said wife shall attain the ago of eighteen years to be divided be- 
tween them equally, on my son Daiasha attaining the age of twenty-five years 
or in the event of his death before attaining the said age at the end of twenty -five 
years to bo completed from, the date of his birth, and in case there shall be but 
one son, then upon trust for such on© son. 

* * 
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u 1A Ami I L* i % (Lt c t tli it it nn c f my a ns shall die w ill r n 1 is « j,p g w- 
cehod pain mi u ae*puml a xt tut mu u«* n n \ f. id trust isUiH stmd h funds 

amt rh,ui si h*s k*u n g a (1 fd <n fhddun mm x i g 1 irn or th n, *h* n and in 
si tli i ue such 1 ist ii i ntn uM t list! n* eh 11 as x 1 o In mg a r n a? s slull 

nit un tla geofeghi n ots *i mho 1 v * i J n:h\ n 1 mi! * i «I II 

ait* n iliat ago m 1 t m, *1 dl tilt ml 1 ) ** in* 1 o m h ml *h s td \m 
of ant m nn «• t d tin 4 4 s 4 itc m< n x s, i fi t 1 s u d x 4 \n u % and dh and 
iuijcel to tlv pro* uis r tj ] iijh ( it* n i m a i a* pio* 

xhL <1 1 \ I iv ml h, 1 i < i tL n d na 1 p m t »\oj*d !me 1 h ni a ifb 1 fo In 

i% a a ch ptfnd hil r \ it ml att unel k| n soh Hi n\ ns nn Initio 

emit of dl nn *. nuh mgmuhf ut b nn .n, t n x In hid In all* to t dm 
the Into or dunes gun to tlu ir n-p due f. It ? , th n mil m i 1 if ex i 1 
dheet tint t lie pn putx wh *L slnll t!un f nn tl o n nine of nj i si d * si ad 1# 
dn Mod among tin hi p r% ns xx 1m ah ill lie out ulal liar, to under ilia pm mum 
of the PL 1 1 uti stale Smeus on Act*” 

Probat o of the will xx as gran toil to ilia two trustees DInmbaiji 
(defcntlanb No, 1) ami Jivaji Ikwulm (iktendanb No* 2} $ and in 
accordance with tlie 8tli clause of the will they had paid one 
moiety of the rents of the immoveable proper ty to the lust 

defendant Dhunbniji. 

The plaint further &takd that Peiozdia (defendant No. 4) was 
twenty-five years of age and Dauisha (dcfoidant No, 5) was 
eighteen years of ago* 

By a JudgeA Older made in the above-mentioned Sad No. 177 of 
1895 the plaintiff was appointed lecthcr, under section 505 of the 
Chil Froeeduie Code {Act XtY of Ibbd), of tlu attached pro- 
perties with power to sue for the icahz aion tlu it if. 

The following paiagxaphs of th 3 \ lain! *efe forth the phmtiff’s 
case ; — > 

** 12 Tho said firm conic tid that upon the true etmtnu lion of the xx ill 
the said Dlmnbaiji is entitled to a life-mloust In the whole of tliu rants of one 
moiety of sanl pr< put m, spec fud in the said list A and that tlu. nwtl Poro/slia 
has now a Tested mien si in remainder \i\ on tho dcatli of the said iiliunl ojl in 
■ one moiety of tho said moiety, 

“ The defendants, however, contend that tho %ii& Phunhaij* k jtirdt r tho 
th clause of the said will a bare tmioo of tho rails of tho CKS* mouty for 
the honefit of her sons the said Pmmsliu and JDamln, and Hut him is uiiiiM to 
apply tho whole of the rents handed oxer to hu for the benefit of the said Dam- 
b!i&» The said firm, howexer, contend that if upon the eorroH construe lion of 
# ^ 18 will the said Dhunhaiji is a bare trustee as contended by th© defendants, 
the said Perozsha m entitled bo a : ha!f-«L&re in the said moiety abgolutely*” 
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The defendants alleged that by a deed of settlement dated 9 th XS£8* 
February, 1835, the defoal xnfc Peroadia hal conveyed all his Nasei 
interest in his fathers est itc and also in the estate of his uncle Bhvkbaux. 

to trustees (defendants Nos. 8 and 7) on certain trusts, and that 
"by a deed of assignment dated the 20th February, 1806, Dhun- 
bai ji h 1 1 release i all her life interest in the residual y estate of 
her husband to her son Darasha (defendant No. 5), The plaintiff 
contonlol that tliosj deerU were executed with intent to defe it 
and delay creditors and were not binding on them. 

This mat wa* file! on tli e 11th September, 1S1J. The plaint 
praye 1 that the will of B >m\nji Id u*asha Captain should be con™ 
struct! and the rights of the defendant Dhunbai and Pero/sha 
themselves ascertained an 1 declare 1 , (2) that a Keener should 
be appointed to receive the moiety of the rents anl to set apart 
the share therein of Dhunbai or Perozsha or both, and to pay the 
same to the plaintiff in satisfaction of the decree in Suit No. 177 
of 1895 until the same was fully satisfied ; (3) if necessary for 
admmistr tiion of the estate of the said testator , and (1) if neces- 
sary for a declaration that the deeds of the 9th February, 1895, 
and of 20th February, 1836, weic inoperative against the plain- 
tiffs, &t\, &c. 

The defendants contended tint Dhunbai had herself no benefi- 
cial interest under the will, bat that she was boun 1 to apply the 
income paid to her by the trustees towards the maintenance and 
education of her sons Porozsha and Darasha, and that she had 
a discretion to apply tlm larger part towards the maintenance 
of the younger son Daraslia, and that the incline was barely 
sufficient for the purpose. They abo set up the two deeds abo\ e 
mentioned. 

The main questions raise 1 at the hearing were (1) as to the 
interests taken by Dhuniuiji and Pciozsha under the testator's 
will ; (2) as to the validity o£ the deeds of 9th Febiuary, 1SS5, 
and 20th Sabraary, 1838, as against the plaintiffs (creditors) ; (8) 
as to whether the attachment levied by the plaintiff in Sep- 
tember, 18)5, was valid, 

Bitkes (with Scott) for plaintiff; — Under the will, Dhunbai 
stock an absolute beneficial interest for life not subject to any 
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obligation-Ze^t v. JWj* »; J?jw v. BlndbnmO ; v> 

Modtff 1 ; Lamb' v. /;, /me- 1 ; /« rr Hamilton' ; White and 
Tudnr's heading Cusps (7th KM ), Vo!. 1 1, p. 840. The sctth-ment of 
!)th February, 18 '5, is uiid as against the plaint ilf— section fj‘d 0 f 
tht‘ Transfer of Property let (TV of 1^;*) ; .y,» hl „ v . Kimuh 
Imind'. Rmhnv.K Dhunbai's as-igum- nt of 1’Uth Fobrnnry 
lhfhj— la*’,, (f 11 hi v, Thin, i '//"!; Kadabt v. ''hip it ' ; jj.jy 
on Pr.nidtih m Kmeynne. *, pp. M-S“ . /•> pir u h, u ' •’ hfj n 
Uiuihr v. Hi-Lit V rtf tr > ; Chi! IVoeoliuv » >Vet XIV 
of 1SS ), velum 2?,;. Dlmuhiiji'a interest w-is nimvuhin pro- 
perty and was rightly attached undt r section I'fiS, 

Jfiirp/t, m» and It fait Comae for tho Iruste s of the M-tt!.'- 
im-nt The settlement is good. It was not a lohmtury deed — Tn 
r? JW« W»» ; INmess. AmiryTO; F,e»mna v. P ( ^n ; 7>/ ww/)<? , <)} 
v. IVehter ! *’. Tho attachment was subsequent to tho fettle, 
meui and, therefore, ineffectual. 

Lovuihs with Jhn?^ (Advocate General) for defendants Xos. 1, 
4 and 5 (Dhuuhai, Perozsha and Darasln) :— As to Dhimbd's 
interest under tho will— Theobald on Will*, pp. !{):), 10 40S ; 
In re Booth 15 ; IV ether ell v. Wifion* 1 ®; Gilbert v. Brandt 17 * /« 
re Coleman ’* ; Jarman on Wills, p. 371. tier u*<ntn *at of* tho 
20th February, 1830, was good. It, was made not to defeat cre- 
ditors, hut to pay them — Middh ton v. Pullo -k « . There was no 
valhl attachmont of Dhunhai’s interest. That being J tj t } 1(1 
plain till's suit against In r docs not lie. 



Truur, J.:— The circumstance < under uhi h this suit is filed 
are as follows :— One Bonnmji Parasha Captain died in 18*Ji p Uv 
so-ssod of considerable property, both moveable and immoveable 
of the aggregate value of about two Mkhs of rupees. Bamanji 


CD (18-18) 12 Jur., 007. 

<-> (18,18) 2? L. J. (Ole), 788. 

(3> (1872) L. R., 1 1 VA h , 40. 

TO (1871) L. R„ 0 Cl,., S07. 

(5) (1895) 2 Ch„ 3/0. 

« US'Jfi) I. Ju It., 23 Cal., 163, 571. 
TO (IS! 3) I. h. B., 20 Cal., 608, 512 
TO (3894) I. L. It., 19 Bom., 697. 

TO (1SS1) 44 L. T„t(jr, b.), 022. 


(10 > (1876) 2 Ch, 104 


<“> (3S97) I. L. It., 21 Ca!., 82) 
01) <’881) 20 OLD., 3S9, S99. 
C-'l (1850) 3 Kaj, and ,1., CO. 
03) (IS70)L. R„ta, 538, 

CO (I860) 4 Bmr, 0‘ 8**s«i» 

TOO (189 i) 2 Ob,, 2&2. 

TOO (1836) 1 Keen, 80. 

TO> (1839) 10 Sim., 371. 

CB) (1S8P) 30 lb, 1)., 443. 
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Mi, him surviving, his widow the defendant Dhunhaiji, his two 
sons the defendants Perozsha and Darasha, and one daughter 
Meherbai, who has since died, 

Bomanji left a will dated 21st July, 1387, probate of which was 
obtained by two of his executors and trustees, namely, the di fond- 
ants Dhunhaiji and Jivaji Dinsha Ghandy. The will (Exhibit D) 
contains various provisions for the benefit of the testator’s widow, 
sons and daughter, and after giving various legacies disposes of 
the residue of his estate as follows : — In the 8th clause he says 
(His Lordship read the clause, see supra , and continued: — ) 

The testators son Perozsha attained his majority some years 
ago and his sou Darasha attained majority in the month of 
October, 1835. 

By decree (Exhibit A) dated 13th day of June, 1835, and passed 
in Suit No. 177 of 1835, in which the plaintiffs firm of Natha 
ICerra & Co* were plaintiffs and the defendants Dhunhaiji and 
Perozsha were defendants, the defendants were ordered to pay 
to the plaintiff's firm the sum of its, 3/)7U-IG 10 & n d interest 
thereon at the rate of six per cent, per annum till payment. By 
an order dated 1st August, 1835, the plaintiffs firm, in execution 
of the said decree, attached the ic rents payable to the defendant 
Dhunhaiji for the month of July, 1835, by the executors of her 
husband's estate in terms of the will of her husband " under 
section 268 of the Civil Proeeduie Code (Act XIV of 1882). 


1898# 


Kasha. 

v. 

Dhttssmjx. 




The first and second defendants as the trustees of the said 
will thereupon took out a Judge’s summons to set aside the said 
attachment. This summons was made absolute by Mr Justice 
Starling on 21st September 1835 (>ee Exhibit 17\ and the 
attachment was set aside upon the ground that Dhunhaiji was a 
bare trustee and took no beneficial interest in the rents. 

Under an order dated 2nd July, 1305, and made in pursuance 
of section 274 of the Civil Procedure Code (Act XIV of 1882), the 
plaintiff’sTTirm attached the immoveable properties belonging 
to the estate of the said testator orwthe ground that both: the 
judgment-debtors had an interest therein. 

By a Judge's order (Exhibit C) made in the said Suit No. 177 
of 1835, and dated the 25th August, 1896, the plaintiff was 



Katih 

%* 

Um suvxjrx. 


THU IK WAN MW REPORTS. [YOU. XXIII, 

appoints iwi iver, under s *ctiou 503 of tin* Civil Pioeuiuro Code, 
o! the attiHiul preport its, with power to bihu* suit*, ns such 
receiver, lor the r< uILmtiim and eolleeti m there £ op otherwise 
as lie may lie advised. 

Hus Mil li k ace* >r Ibv, ly 1 >» i*n T si by tlio pi ti it ti IT as receive x* 
under th » ahrv\~u idiom l order (Kshihit 0, pr«\ in 4 Uni the 
tediftA will any lei n *siel an 1 fin ri»hU if Dhnnhuiji 
ami iVrn/dm tl * iv’n may h » ,» uhunedand iluim d» md ihzt 
llioslam^ of Uhunhxip tml 1\ ro/dm in f he rent s nu\ lie pail 
to the phnniilFin Mil faction of his d uve, and tint if m 00s- 
srtr y ^' xv 0 ^ a < 4 ni the ted tim* may he administered and that the 
shares o! Dhunh iiji and P* rosin nny he suld, an 1 the proceed ■$ 
tluns* »f nny h applied ia or to a arris satisfaction of the plaintiffs 
deerc 0, 

Hie suit was * ii^hiaily fdi d ag und U10 two executors and the 
two sons of the testator only, hut as it appe ired from the defend- 
ant * written statement tint tiny rdisl up m on mloniurenf 
settlement (Exhibit 13 ) date 13 th Fcbrmry, IS ' 3 , an 1 oxer ute 1 
hy Peimsha when by he settle 1 all his share and inttrea in tin 
estate both of his iathw and of his uncle 3Hn c ha up m cvrialn 
trust*?, I f! looted that the tru Los of such soli! uuent — ih it is 
to saj , the Sixth an 1 « a \ enth d fend mis — dnuld ho added as 
defendants. This has tucordiu *1y hetn done. 

ihe defen lunts a\o all %ed hy then* written sH foment that 
the defendant Dhunbnji hy an awgnnpnt (Odiihit 8 ) osrmtttd 
hy her, and dated the 20 rh February, ISdd, surrendered and re- 
leased her liie-iutcrost in favour of the defendant Baraslm, ami 
that such interest is not now available for satisfying the plaintiffs 
decree. The defendants also contended that as a matter of fact, 
upon the true construction of the will, JDhunbaiji took no inter- 
est at all ( mder the 8th clause) m the testa t orbs immoveable 
property, and that if she did, bitch interest has never been validly 
attached In other words, the defendants contend that T&uiibatfi 
under the 8th clause of her husband’s will took no beneficial 
interest at all, hut that she was a bare trustee for her children, 
ami that if she did take any interest under that clause it ws$ 
an interest ia moveable property which should have been at- 
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tachcd under section 268 of the Civil Procedure Code (Act XIY 1898. 
of 188!); and that it w&s not an interest in immoveable pro- Katiu 
perty, and that, there fore, the attachment under section 274 of Dotmsaxjx 

the Civil Procedure Code was ineffectual and inoperative. 

The defendants, therefore, contended that either Dhnnbaiji had 
no attachable interest at all, or that, if she h id, if h us now become 
validly veste 1 in the d 'fondant P trash a by reason of the assign- 
ment of the 20di Febriary, 18)6 (Exhibit 8). 

* 

As to T\rozsha*s interest, tlm defend i its contend that it was 
validly settled for the ben at or hints If an 1 hh family under 
the deed of 9th Febniary, ISIj (E dubii 13), and Ih iC there- 
fore, Ire had no interest in him which coaid be attached under 
the order of the 2nd July, 18 15 (Exhibit B), an 1 that the plain* 
tiffs suit should, therefore, be dismissed. 

The plaintiff on the other hand conlen Is time Dhnnbaiji took a 
life -interest in the rents of the testators estate ; that such inter- 
est is an interest in immoveable propel ty ; that it was, therefore, 
validly attached under section 27 4> by the order (Exhibit B) and 
that the alignment of the £0ib February, 1836 (Exhibits) is, 
therefore, voi 1 as against the plaintiff under section 276 of the 
Civil Procedure Code* The plaintiff fmther contends that both 
the settlement of Perozshabs interest of the 9lh February, 1895, 
and the assignment of DhunbuS Interest of the 20th Fehi uary, 

1836, are void against the plaintiff under section 53 of the Trans- 
fer of Property Act (IV of 1882). 


I will deal with these various contentions in their order. The 
fust question is, did Dkunbai lake any, and if so, what interest 
under clause 8 of the testatoi b will ? Ninncious decisions have 
been cited to me on both side*, hut as the const action of each 
will must depend upon it $ own language, taken in connection with 
all its prove mm as a whole, I cannot say that any one of the 
casc$ cited to me is exactly decisive of the point I have to 
consider. But they clearly lay down the principles which the 
Court ought to bear in mind in construing piovisions of this 
kind, and I gather from these decisions that the Court will not 
enforce, or treat as obligatory, a mere wish or desire or confidence 
or hope on the part of the testator that the donee of the fund 
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should, or would, or ought to, or U expected to apply it for tho 
benefit of other persons. On the other hand, the Court does 
regard as binding and ohligitory and docs enforce a direction 
or trust m ta\our of third parties if such a binding obligation 
can be clearly ascertained from the will: see f„i}h v. fStrh^ ■ 
Brjne v. lUndlurn^ , 3Mdi v. M„A^l '■ . In hrnhe v. /;/*„ » 
James , \ dimppw w 1 of sari ms previous dm hum nnd ex- 
press d the opinion that “th. o'lieiuu , kin In. s-, of the Cotnf of 
Chancery in interposing tm N, «],. re in many e.w s th . father 
of the fmmly never meant to create a trust, was a very mid 
kindne-s indeed.” See also U rr Hamilton ’ ; In >»> Ii„, th « mid 

lsV\ ail,nVhUo imd TlJ,ior heading Cases (7th 

Ed.}, Vol. II, p. 310 . v 

<f l n the ca " c 1,ofoi ;° lno _ th «0 is a gift to Dhunhaiji for life, 
sho thereout in lintuimnur, educating and bringing up ” the 
children of the testator. It .seems to me, on a consideration of 
the testator t, language, and applying the principles laid down in 
the authorities above cited, that the testator's intentions would he 
best carried out by holding that tho widow took a life-interest, 
'ut subject to the obligations of maintaining, educating and 
bringing up the children. 

By the 7th clause the testator had given to his widow the tt-o 
ot the family dwelling-house and furniture thouia for her life, 
but he has made no provision for her maintenance, and it K 
therefore, icasonable to suppose that he p,os idul for her exmnse, 
°. lvmg, &e., by the <Sth clause of bis will. Bimihuly ho had 
given to his two sons the whole of the residue of his .state after 
the death of his whlow, but he bad made no provision for their 
maintenance, &c., during her life-time. By tho construction I put 
upon the 8th clause of the will these defects are cured, and both 

respects ° W ^ ^ cllikllV11 ttru !U “l J l v provided for in those 

It appears, however, that both the daughters of the testator 
are now dead, and that the only two surviving children, mmely,' 

® 2 U'*; fj: . fl) (1871 ) L. K., S c 5i., 507. 

I > (ISoSj -7 L, J, (Ch.), <S 8 . IS) 3 QIi., S7o 

O) (1872) L. B , 14 Eq., 49. <«> \im) 2 CK, £ 

M {1839) 10 Sim., 371. 
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Perozsha and Darasha, have already attained the age of majori- 
ty, They have both finished ihur education, Ri sides, in addi- 
tion to the large property they take under the testator's will, 
about two Mkbs of rupees, they have both obtained a very eonsi* 
derablo fortune (about Rs, 1,50,000} under the will of ihur 
undo Dinsha (Exhibit B\ and neither of them is now in any 
need of being maintained by Dhunbaiji, I, therefore, hold that 
the obligation imposed upon Dhtmbaijt has now been discharged 
and that sin* is now entitled to a hfo-int**ivsfc ftee from all fur- 
ther obligations to maintain the testator's children (see In to 
Co!emiuP } ] Jarman on Wills, pp, eTl-72), 

As to the natuie of tin mb nst taken by Dhunbayi, 1 am of 
opinion that it must h regarded as immovt able prop* rty as 
defined in section 2, clause 5, of the General Clauses Act (1 of I hf'ih) 
in so far as it is a benefit arising out of land. I do not think that 
it can be regarded as a mei e maintenance under section 266 of 
the Civil Procedure Code (Act XIV of 1SS2). It follow^ therefore, 
that, in my opinion, Dhunbai s interest was properly and effectu- 
ally attached on the 2nd July, 18 J 5, by the order (Exhibit E) 
under section 271 of the Civil Procedure Code, and that, there- 
fore, the assignment of the 20th February, 1806, (Exhibit 8} is 
invalid against the plaintiff under section 276 of the Civil Pro- 
cedure Code, 

I am, however, further of opinion that even independently of 
the attachment (Exhibit B), Dhunbads assignment to her own 
sod Darasha must be held to be invalid as against the plaintiff 
under section 53 of the Transfer of Property Act (IV cf 1882), 
It is clear that all the parties to the deed of assignment knew of 
the plaintiff's decree and of his efforts to obtain satisfaction by 
attachment of the property of both the judgment-debtors. The 
express object of the assignment seems to me to have been to 
protect the property from creditors and that it was designed to 
defeat the plaintiffs decree and, therefore, I must hold it to be 
fraudulent and void as against the plaintiff. 

M 01 cover, I must look upon the consideration of Rs # 12,560 
stated in the deed as grossly inadequate, in as much ’as in my 

4 W (13$*}39Cb.3Mi3* 




* r * 

• U!)i, 


the ixiuast i .\w reports. (vor, \xm. 

opminn tli* vnl n ( f DhmbitV, !„« , c i 

}!». >m n, r / r , . T , ' !,st ! «nwnhn,j t<> ovir 

•’"V: ■ ,,vw 

J*rl ,.r ! ' ''.'f'.i,'), p i ! 1 -l V', |,,t ' 1 t!ml ,inl r,,t t!, » 

VAiiilly atpuli lu'i. 

timt .i. , i » ,i„i d u „ , , ^ *■’ T ' ‘l» ■> 

that it in i W u„.,i„, ,,,, , t 

di^av or d. { t »if 0 , w 1 1 m 1 * Wluiipnt w*u not to 

w/fitn - « ,,r : ,l!t, ' rs 'l‘ nt to mak ‘ aprm.Min for Urn 

f,t 01 ‘ vP0 ^ 5m family ufu r V nhl (1 R -dl tlu* tlL 

L,,own ‘wl^o.soi I’t to/slia ikhihitfi u , 

coriM.R ration of Its n . n l . A ), mil that the 

ion <« Us. *-V0>-l-0 m , nhonrd in fi, e deed was a snffi. 

10 '!J ^V e eoris ^ < ‘ ration to *uppr>xt the deed 1 am }mw 
fvt-r, of opinion that «,o ,M, mlancl contontion ’ 

Bolted Th^ m x . ulunwon be sup- 

sse th x?,f - - & 

sold without the consent o' D1 unhaiji and D ua ha^ It 1 ° 1*7 “ 
remembered, however, that Dhunhai/i hei JiZ t J uTu l 

r™r 5 rH jo,n% ^ ^ ^ h . ,rj 

ww hi. mcpJomiy intm-st in 1 T if “Tn tl,at ! ‘ c S" c "1> 

KmnMj.S fa®. S 1 ,! I • °, I ™”* " f ‘“ 

n „ tliu don*, his interest at the hiidmsf 

the consideration moving from Dansha cannot bo put afc ” I 
than about R«. 9,000 or R s . 20,000. This amount T ^ 

*r y «>oont™, c \x™r 

s “ a s interest in the pronortv wbi^T, ^ . 11 0/5 ~ 

,, ^luperiy wnieii was made the subiect-mtu™ 

of the settlement, and which at , . Jttt matfcer 

fas th.„ rnpcnn „ nc likh M d t TO i y ffion^ ^ b ° W ° Hh 
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So far, therefore, as the valuable consideration h eoncemc« 

1 consider that it was grossly iualoqiutc* But, faither, Dara^ha 
was a minor, both at the time of the sale of the slnu s, /.< , in the 
latter part of 1891, and at the time of the se iihuu »t its If. In 
fact, he did not attain ins majority till October, 1895. Jt is obvi- 
ous, therefore, that his cobm nfc to the sale of the slui* s and f i 
the provisions of the m ttlcmuit was, at the time It was given, 
enfciuly futile. It is true that he ratified tin settlement on the 
22nd October, 1891, after attuning his majority, but that fact, I 
think, makes no differ* nee, as the dec u.e had then lu< n hioughfc 
to his knowledge. Under m v tions 10 and 11 of the Indian Con- 
tract Act (IX of 1872) he was not (in Ftbru ny, 131 o) competent 
to bind himself by any \alid contract. See Fait sa m Ddnai¥ l \ 
Kmhiba v. Shripat-\ -which thiow doubt upon the cat Her de- 
cisions, Sushi JBkttsan v, J(ith:na*h z 3 Uanuiant v. Jtytuao n \ and 
Mahmetl Arif v. Saiamati \ It is not, however, mass my for 
inc to decide whether an agioemoit by a minor is absolutely 
void or only voidable at his option. It L enough for me to hold 
in this case that Darasha did not give sufficient considu.vhon, and 
that even if he did, he was not absolutely bound by the ck 1 of 
the 2th Febiuary, IbJo. 

him cover, the sale of shales, Ac., had taken place four or fI\o 
months before the actual execution of the deed (st e Exhibit d) 
and although there may have been a talk about the settlement 
about August or September, 1894, I am not satisfied that the 
actual terms or provisions of the settlement were discussed, 
much less definitely agreed upon, much befoic February, 1895. 
Pcrozblia was at Hydci abaci up to the end of 1591, and it is 
apparent to mo that he was a \ery unwilling party to the deed. 

Now, it is admitted that although the plaintiffs deerc i (Exhibit 
A) was not obtained till the 13th June, 1895, jet the two notes 
upon which it was based were signed by Perosssha and Dhun- 
baiji in January, 1395. Besides, there were other notes (Exhibits 
6, iCt and J) which were also signed in January, 1895, and all of 
Which were unpaid at the date of the settlement. It is admitted 

O) (!W) I. L, B„ 20 Cal„ 508. < 3 > (1885) I, h. R*, II Cal., 552. 

0) (1894} X* L. 19 Bom., Ap., 700. <« (1888) I* L. B., 18 Bom,, 50. 

(6) (1891) L L. E., 18 Cal , 259. 
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kt»m t« »| 4 . ui I iit r , ■ *lmMhi*y liarlim 

wnsimt awaiv .,f tin in At th t! . iat 3 >!U as}ia a!t, « 

«« 1 «UV was nudonnd no mi r <IMW ‘ !t is c,l ' ar <ii;if no 

i « an* I no <j«i dums were asked either- tti 

or iVm/ihn. The enr.uiries m to th * I)!,utl * 

in Angnat-SenternWr isu . creditor*, wore made 

»«k!«* d,« eter oflSh T'S th ° ° Strav ^ nt «* 

aider the ab bl ^ < i SJ f? T ' W “ 3 

,^;Lr - fa “ •«* ^ * rU % /::: 

“ <* *«> -tUo- 

n...w «*. 53 „ t 

coming to this conclusion 1 have 0 f coni * , •* “* Iu 

my consideration the authorities cited at th T U,UlU ‘ !d from 
* AnWMl, » v. P«;ny( 2 . jp mw y “* v ’ ^ f(i 

11 cLstli> - *’» all of Which have a moie or h ss ‘ v * 
case before me. These authorises clearly e-t , m -° U Ule 

able consideration is oj\ en it i) +• '1 a >hdi that, d valu- 

deul if the consideration i. not «“ 

or illusory, if it is not proved that it wa. «. - p 7- J 

the parties to defeat or delay the civ lit , ,/ •<• ,Utontiua of 

acting in perfect good faith and if the re was no £i“fr 
much loss intention on the m rt «f « knowfcdgo and 
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against the plaintiff. I am ^ ‘ . th ° t3eed 18 b »<* as 
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1 will now proceed to record my findings upon the issues, 
(Having stated his findings Ills Lordship continued :~) and 1 pass 
a decree fur the plaintiff and I appoint the plaintiff a receiver to 
receive the moneys due to Dhunhaaji under the 8th cl mse of the 
will until the amount of the decree in Suit No, 177 of IS, 35 is 
satisfied, and I direct that for the purpose of satisfying* such 
dec fee the interest of the said Dhunhuji and of Perozsha re- 
spectively in the estate of the ti stator or so much Unroof as may 
be necessary should he sold by the Commissioner, and that the 
proceeds thereof should be applied in or towards the sd is faction 
of the plaintiff’s decree and the costs of tins suit. The defend- 
ants must pay the plain tiff’b costs of this suit and must hear 
their own costs. The trustee-defendants to get their cists as 
between attorney and client out of their respective trust estates. 

Decree for plaintiffs. 

Attorneys for the plaintiffs : — Messrs. Payne, Gilbert and 
JSayanu 

Attorneys for the defendants: — Messrs. JFadia and Ghandy. 


ORIGINAL CIVIL. 


Be foie Mr* Buhce Candy, 

BHURAMSEY SOONDERDAS vsrn otiicus, Plaintuts, i \ AIIMEDBHAX 
HUBIBBHOY, DBrrNDAsr.* 

It in Uord awl trn%nt~~L*a<ie for a y»a> — 'Who! * ren f pint hi advance — Destruction 
of premises before expiration of lew — Rujkt of hnant to a refund of rent paid 
in ad vi nee -Apportionment — Transfir of Property Act [IF of 1 S 82 ), She* 108 , 
Cl (i)~~ Contrast Act (IX of 1872 ), bee. G 3 . 

In April, IS'^6, the defendant lot to the plaintiffs ono compartment in a cer- 
tain godown for storing gods for twelve months for a sum of Es. 1,159 and a 
second compartment in the same godown for twelve months for JRs. 1 ,308. The 
plaintiffs entered into possession. In August, 1890, in accordance with the 
practice the plaintiffs paid the said two sums in advance to the defendant and 
got a receipt On the 30th October, 1896, without any default of the plaintiffs 
the whole godown including the said two compartments was destroyed by 
fire and rendered wholly unfit for the purpose of storing goods. The plain- 
tiffs thereupon sued for a refund of a proportionate part of the money 

* Small Cause Court Case, No- f || o| 1857. , 
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1 fv ''' n f ihu Ti msft r of 

t .m f t’i (V trie'. Av> \JX of 1ST. 1 ), 

' n 11 U " ' ' ’’ ]h * "w 1 H'ltni s f -r the \Di ilo 

’ i!l I *J*’’ » 1 V ill » a, Pm r r»,uni,r 

f* W (I v . f J Ti Pi Pit p , ill ’if, Unhid, 'no l 

' ’ ' :,l “ 1 ' 1 l ’ k c * ! 1> 1,1 ifut’vijint mwlmh 


Os' the 1 t \pnl, lM.J.tV I ! nduf I, » {,{!>- phintiffs a 
compt-in ut m , j, 1 * \ i ImuMi as th - Nt • ,! uni 

Omlona, Mtinh- at tV. u i , Fomlny, for t;voh, nnntl.s d. e , t 
from 14 \ F n,lSUt M 1 S17) for the oinoflk 1, 1,10. 

On the 20th April, mi, In Ufc to the plaintiff, a second 
compaHiueui of tho same yoilown fm twelve months (/. c ., from 
-oth April, lb9fi, to 2ith April, IbO?) for the sum of Ii„ 1 )6S 
Ihc plaintiff* enh re 1 into occupation of both the compartments. * 

On to £8th August, 18)1, in acc ml race with th • custom, the 
plaintifci paid the s -id two turns (v! ., Rs. 1, to) and Us. 1, 368) to 


i. 

the defendant in advance, and the defen Jan: 
for the amount. 


On the same day the pi until!, also paid the defendant a fartln r 
sum of Rs. 218 as “ tenant tnves ” for the said t vo e impartments 
for the abo\ e period, the srao bum? piyableti the defendant 
under the terms of the lotting anl the defoulaat gave a receipt. 

The plaintiffs stem 1 their yojds ia the sud eomputments 
and occupied than imtd the d Kh Oet dn r. 3o9i, oi which day 
the whole yodow n, including the Mil two computmonts, was 
destroyed by tire and itutUml wholly unlit for the purpose foi 
which it was let, without my default of the pl<&tiffs* 

On 17th November, 1896, the plaintiffs wrote to the defendant 
claiming a refund of part of the amount paid by them for tho 

year a occupation of the two compartments. The defendant refused 
to refund anything* 


The plaintiffs thereupon hroeght thi, salt claiming, to h 8 
rrfundea a proportionate part of tho obove-mentionea .sunn pail 
by them to the defendant. 1 


They claimed a refund of Rs. 603 in respect of tho first com- 
partment of the said godown, and of Rs. 681 in respect of the 



' 


second, and Rs. 108 in respect of taxes. They farther claimed 
R«l 151 as interest at 8 per cent from the date of the destruction 
of the godowo, making a total of Rs. 1,153. 

The suit was originally filed in the Court of Small Causes, but 
on application of tin defen 1 mfc {under section 39 of Act XV of 
1882 as aumndel by Act I of 13)5, section 13) it was transferred 
to the High Court 

Rh'dt-Camac for the plaintiffs : — The plaintiffs have paid rent 
for a whole year, hub they have only had the use of the godown 
for six a > ifchn They arc, therefore, entitled to be refunded part 
of tli a ax >n v t t »y have pud to the defendant. Under clause 
(e 1 of seevi Mi) of the Transfer of Property Act (IV of 1882), 
the premia o>mg a troyed, the lease for a year became void 
at the plaint l W option on the 30th October, 1898. On the 
17th Now n 13)6, they wiote a letter to the defendant exer- 
cising this opti >n. Only half the term of the lease had then 
expire 1» hub th y ha i paid the defendant the rent for the whole 
ye ir. Uu lor see don 05 of the Contract Act (IX of 1872) the 
defendant is bound to restore so much of the amount paid as 
represents the rout for the unexpired patt of the teim. See 
also section 58 of the Contract Act. As to apportionment, see 
section 36 of .let IV of 1S82. 

Kirkpatrick for the defendant : — The plaintiffs are not en- 
titled to any refund. The sections cited do not apply to a case 
like this* Section IQS, clause (e), of the Transfer of Property 
Act (IV of 1882) does not provide for or intend a refund. The 
words H shall be void” merely mean that after the time at 
which the lessee has exercised his option the lease shall be no 
longer operative or enforceable (see Contract Act IX of 1872* 
section 2, clause /). The case contemplated by the whole section 
is clearly that of a lease providing for occupation and for peiiodi- - 
cal and concurrent payment of rent accruing during such occupa- 
tion. In such a case when the contract becomes void these rights 
come fjo an end. But the section does not apply to the case of 
mu entire contract executed and completed like this. It does not 
undo wh&t has been done. Here the plaintiffs paid a lump sum 
atnd at once fully acquired the right to use the godown for a year. 

I . B 1047—-2 
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The cent i act was then cnmplttt Iv executed and cmld not become 
loiti retrospectively. Both partu s had done till that the contract 
required. 1 1 e plaintiffs had paid tl < pi ice anti the di Fondant 
had handed ovei the gndovvn. The f tc t that im aeudent 
afterwards hajtpt ned, wh’ih depimd tin plaintiffs < £ the he no- 
fit which thij i \p< < t» d to < lijoy for avuu, did not nth ct the con- 
tract it silt. '[ la* d< iuidimt did not guarantee the godow ids safety 
for a year. Hutton i”"ui tin Contract Act does not apply. The 
illusti itions ijhow that it nfeisonly to executory contracts; to 
eases in width "ornithine- K mains to he done under the contract 
by this poison who has iccciv td the advantage and which he 
ought to do ; in that cn o because he cannot do it he must restore 
the advantage. But hue nothing umained to he done by 
defendant. lie had done his part. He had givui over the 
godowns to the plaintiffs. The money paid was not rent. It 
was the price or premium (see section 105), The transaction was 
analogous to a completed sale. A buyer who bought and 
paid for and obtained goods to last him for a year could not 
recover put of the price from the seller, if alter six months a 
large portion of them was destroyed. Section 65 of the Con- 
tract Act does not make A liable to compensate 33 for IBs mis- 
fortune. As to English law, see Leake on Conti acts ( Ird Ed.), 
598 ; Icon v. Gorton Further, on the principles laid down 
in Mairtott v. Hampton® the plaintiff cannot succeed. The 
godovvns were leally let for the monsoon and the plaintiffs 
had the benefit. After the rains the god owns weie not nearly 
so valuable. The Court cannot apportion the rent. 

Mzvett-Cavnac in reply : — This was not a sale hut a lease, and 
the relationship and liabilities of landlord and tenant lasted for 
a year. As to what these liabilities are, see section 108 of the 
Transfer of Property Act (IV of 1882). The leas® was not an 
executed but an executory contract. There mast be apportion- 
ment— Cunningham and Shephard's Notes on Contract Act (8th 
Ed.), p. 194. There is no evidence that these godowns are 
more valuable in the monsoon. 

Candy, J. On the first issue my finding is for the plaintiffs. 
There can he no doubt that the godowns were by the fire rendered 
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substantially and permanently unfit for the purpose of storing 
cotton. The roof was completely destroyed and also pait of the 
walls. According to defendant’s own showing he claimed against 
hi» Insurance Company for a total lo->s, and he admitted that it 
would have taken one month and a half to make the budding 
permanently fit. The engine* r employed subsequently by him 
says three months. There is some mention m the evidence about 
a tarpaulin instead of a roof j no such offer was made by the 
defendant after the fire, and if it had been made, it would have been 
rightly declined by the plaintiffs. As the engineer showed, the 
value of a building for Coring cotton with a taipaulm instead 
of a proper roof would be considerably lessened. 

The offer made by defendant not long after the file was to 
supply accommodation in other godowns. This the plaintiffs vs ere 
entitled to decline. The offer to put a suitable roof was not made 
till 30tb November. Thh, as shown before, would have taken a 
considerable time. 

I have, therefore, no doubt as to clause (0 of head A of sec- 
tion 108 of the Tiansfer of Property Act (IV of 1882) applying, 
and thus plaintiffs as lessees had the option of treating the lease 
as void. They exercised their option by their letter of 17th 
November, 1S9G, when they asked for a refund of a propor- 
tionate amount of rent. In my opinion they cannot treat the 
lease as void from the date of the fire (30th October). They 
were bound to give notice to the lessor, and this they in effect 
did by their letter of 17th November. They may faiily be 
treated as having been in occupation up to that date, for their 
damaged cotton in the godowns was sold by the Insurance 
'Company on 10th November, and the purchasers would have 
*a few days to remove what was sold to them. I do not believe 
ibat tbe plaintiffs continued in occupation after 17th November, 
1896. The defendant’s servant, Maneharji Edalji, gave his eyi* 
dence badly. Even according to his own showing, he and his 
master's watchmen were in charge of the building. 

Thte the question is, whether the plaintiffs are entitled from 
17th November, 1890, to a refund of a proportionate share of what 
was called by tbe parties the “ rent ” of the godowns. The rent 
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according to the plaintiffs* letter of 9 th May* 189G, mas TR 1,800 
for one godown and Rs. 1,700 for the other * total IR 3,100, 
or, as a superstitious man with his fondness for odd figure** 
would put it, IK 1 #501 y liif 1R 1,701, total Its. ,1,102* But whm 
the bilk mare presented by defendant io phintiffs in August, 
1896, and full payment was made, the " £ unit * mas ^ plit up into-— 


Btoknnjje •« 

» . , 

. Iln 02 

Tenant la teg 

. * >4 

. . „ «I3 

E lit ... 

#*i **» 

f 1,180 
\ 1,'IGS 



B . 3,103 


And when the notice of the 17th November \\m made, the dUim 
was for a refund of a proportionate amount of the lent, m #l the 
above items, excluding the brokerage. The same claim is appa- 
rently ma le in the plaint, except tint an item of 1R 61 is added 
for interest at G per cent, from the date of the lire. Th's cannot 
be allowed, nor was it claimed in the notice cf 17th November. 
Wo must calculate the full “ rent ■” as Rs, 3,Oi0, and if a it fund 
of a proportionate amount can be decreed, the daft fiom which 
the calculation must commence is 13th No\emb ei, I3J0. In the 
absence of any evidence on the point, the calculation must 1 e made 
according to the number of da}s for which the lease of each 
godown was void fiom and including ISth November, 1810, to the 
end of the year’s lease. Teiy josully the occuj ation of the 
godowns was more valuable to the lessees in the monsoon than 
in the fan weather; but no evidence has been adducul on that 
point. There is no material from flinch the Court can appreciate 
the diffeienee in lental in the season^. IF, for instance, evidence 
had been led to show that a godown fetching an annual rental of 
Rs. 1,500 would be let for the monsoon only for Rs. 1,000, theie 
would have been material on which the Court could act. Hut 
there is none in the present case. The only course then is to 
calculate the number of days for which the lease of each godown 
isv&s taken, and to see what pait of 365 days that period comes to# 

Thus the sole remaining question is whether such a refund cum 
he claimed according to the law in India* It is of no use to loo3| 
f* English cases. According to English law the lease in such 
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a case as this would not become void (WoortfallS to ihnd 
and T< mint, 15th Ed, PP id l, 6S 1, t»27). Also it ww bo ad- 
mitted that there is nothing in the iVansfer oi to.patj 
pros iding for iciund of «iuj juit of the- uni in such a ca,e. But 
the question is whether section 05 of the Contract A<1 (I a oi 
1872} is applicable, which prov ules that when a emit, urt Income* 
void, any poison who has received any advantage undi r sue » 
conk act is bound to restore it, or make compensation for it, to 
the person from whom he recon ed it. 

On this question the le trued connst 1 on both si Us lmc ad- 
duced no authority. I have simply to find whahur there are 
any circumstances which take the case out of the clem- words of 
the section. ‘There is no doubt that the agreement between the 
parties was that the consideration for the promise on defendants 
part to lease the godowns for a whole year should be paid by 
plaintiffs to defendant in a lump sum at any time in the year 
when demanded. The consideration was so paid in August, 1896. 
That consideration was for the whole year. But the Rase -that 
is, the whole contiact— has become void. Therefore dch rnlant, 
who has received the whole consideration, is bound to make com- 
pensation for that portion which has failed. The light to com- 
pensation does not depend on the possibility of appoitiomucnt 
(see Cunningham and Shephard’s Notes to Section 65 of the 
Contract Act, IX of 1872). 1 am unable to find any principle 

which would take the case out of the plain language of the 
section. Judgment, therefore, must be for the plaintiffs with 
costs. Interest on judgment at 6 per cent. 

Decue for plaintiffs 

Attorneys for the plaintiffs Messrs. J/aas uklt lai } D<vntod(xr 
-and Jamedji. 

Attorney for the defended Mr. M. N. SaldattcaUa. 
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Pm mw a i ! If/# /« /*u 1? t«u ’ * 

KhBfLAX v\r> mum {oaraiam. Pcuntiha Aunt \m <- r»\lXU \K 

1\J* OiillPn (0* UH\ VL JtJCll »I»VNi , III *4 AD* Si J 

Jurt'ttti Umi~*-ImmiNihfr jmjn hj — Ciul Pi a e 7 me C\ It (Jfi A ff of Hsa), 

Stc* l(i — (hagai ot % v l lag y /* Xi ? » s tunlnrtf mil } nd ih 

the 6i ?if ft mtopy Smi tj cstubhsh title i> it ih ne m sutk v u Ji m 

Plea afjnnsdickon . 

An objection to junction mat} be raided 4 any aHg* of a suit even after 
remand by tlus High Court m second appeal# 

PUmtiff^ filed a suit in iho Court o£ the FirA Class Fubordin d ’* Judge at 
N&sih to establish then right to a certain share m two ran $Mmm (annual 
allowances). The allowances were cluiged on the revenues of two villages in, 
the Nx/Am’s territory, and paid to the defendants b\ tlio treasury ollicei s at 
Aurangabad m the same ten it ary. The plaint ills alleged that the van ft i si ms 
were granted to a common ancestor of the parties and enjoy od as joint ancestia? 
property, while the defendants contended that the allowances were grant© 1 to 
then grandfather as his exclusive property to descend to his heirs* and that 
plaintiffs had no right to share m them. 

Meld, that the dSfasik Court Ind no jurisdiction to try the suit The i ar~ 
sMsans weie lmuumabie propeift , and tin ic being a Iona Ji h dann of till to 
them, the claim should bo d t rmmed au oidmg to the Iiw m foi co m the 
NuAnTs dominion* The nut s! uild tin i cion, bo hi mi Jit m tlio Com is tf 
the Nizlm* m uho^e t niton tl c i i JiU 1 1 <>\ uc gi mtul m 1 p\ d* 

Plaintiffs could not c 1 * m a d C u ihon of fc ihu ask for a it b nd of tho 
aMou anas m i Bntish C< wt, much b c u l tin dc hud mis Inppuwi to to 
residents in ihitish it mtoiy. 

Second appeal fiom the decision of J. B* Akoel, Bkhiei 
Judge of N&sik* 

The plaintiffs sued for a declaration of their title to ak)u< 41md 
share m two aneestial um/iumns (orgmnual allowances) reeuvui 
by the defendants from His Highness the "Nizam's Government* 
and also to recover their share for the year 1890, 

The mrshdsam were charged on the revenues of two villages 
> situate in the Nizam's territory* anti were paid to the defendant* 
% the treasury officers at Aurangabad in the same territory* 

* Second Appeal, No# 6C8 of 1891; 
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The suit was filed in 1811 in the Ooutfe of the Fust CIim W?* 
Subordinate Judge at Nadk, whore the tb fuiluit* hipp* m it "> Ks it a? 
reside at the time* Yssms. 


Defendants pleaded {inter aha) that the Umiri 1 hi 1 m jm Mi *- 
fcion to entertain the suit, and that the varxfuU oh w ere flu ^ if* 
acquired property of thdr father, in which the phndifh wore 
not entitled to any share, 

r JJ|re Subordinate Judge rejected the plaintiff**' cl dm, holding * 

that they hid not proved their right to the rnnfit't* fan in suit, ^ 

On appeal the District Judge raided the following Muo only *— 

u Have the defendants proved their tvdushe tight to the 
varsMwns in suit, or have the plaintiffs proved their ri^hfc to \ 

share in it 0 ] 

On this ibsue the District Judge found far the plaintiffs* and 
awarded their claim. 

Thereupon the defendants preferred a second appeal to the 
High Court, | 

The appeal came on for disposal before a Division Bench j 

(Jardine and Ranade, JJ.), which being of opinion that the case 1 

had not been properly dealt with by the Distinct Julge, reversed t 

his decision and remanded the case for a fresh hearing* ; 

After remand, the District Judge raiad a now issue, vi:* f : 

whether the Court had jurisdiction to hear Hus uiife ? j 

He found this issue in the npgitho and dhmMed the suit, I 

Iiis reasons were as follows : — • 

“The allowances in dispute aiO a thug’ onfheu cm* tfS imlg 
the Hu Jim's territory and axe paid by tin Ni/ uu * Umein n nt Pi m& ftu ie t 
therefore, the ISuisik Courts have m jurisdiction to euteit im i 'on* hr u 0 ht to i 

establish a title to a slnrc m these alien anus. The pr p riy tn ih jmU n i 

immoveablo property, and under section 10 of the Code of Cn il Prouduro the 
presentsmt ought to bo instituted in the Court v xtlxin the loe \l limits of u hose 
jurisdiction that pioperty is situated. There is a pioyiso to tint section, but 
the explanation appended to the section shows that the pro\ is > can only relate 
to property situate in British India. There can he no doubt that the section 
does not extend the jurisdiction of tire Ndsik Courts to property situate m a 
Kative State.** 
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3LB. Chavlul, for nj j ellatila (plaintiff-} ---The Xti4k Court 
lu-> juri tint ion. Tin* ihhiRmh i- j id m* i i tf u » 

n of any l t m* uiti r. f ni nan >, ,1.’ jr jetty. It is 
H.illj, .i sint t i n i\ t r in* iin y t an l to < 1 t tin i di , 1 u niott tiiftt 
thn pi imtiils It.is. a i i_lit U> tab * i i ’i \ ,ir a < j tain Mint of 
money fiom tin iii fm i mts out of tli v i-.ii ill nv in«e, lemve.i 
ii^ tiam, Jlu imhi t i ill s« the aP v a it iioin tlio t lo\ i m. 
nicnit tnasmy mu 1*. iiuinmill- pt.puiy, !■,„< the lyhito 
receise a 4m > of the allow ai eis wh n »lj n\n Is ih, ,h fronts 
i*» not immm.alde pmputv. So fir a, tin [ » dnt.fiV share is 
concunutl, it is nnmoy hid and nei net in tlte defendant to 
plaintiffs’ ust — Dorhhai v. (hn</a<l>n>r'\ 

But even assuming tint the suit is cue lelatin^ to immoveable 
property,, the pi mho to section 1C of the Ciul Pioceilure Code 
(Act XIV of 1SS2) would give jui n-dietion to the Court at Ndsife, 
as the <bh udunts it side at Nwk, and the relief -ought can he 
entirely ohtanel ihion,di their j t r-onal ohedie a . All that 
wo peek is to nuke the ihimhuits personal! v It .14 > t> j u m 
our share. We ask for a decree ac uiist the defendants 'jar- 
sonally ; the Xasik Court is comp tent to pass tk,.t deem* and 
enforce it against the defendants. 

Lastly we contend Uni it was not open to the Ihstn’ef Judge 
to raise the question of jurisdiction after tin* else had Ue n 
mnanded hy the High Court. 'I he case was lemamiid fora 
rehearing on the incuts. It was then too latt to raise the 
plea of jumdiction— llutamhankar (lu/jbJnm/ai T, mnhi 
v. / aidiniji^* 

Skivram V. B tanihvkcn, for respondent h This is a suit to 
establish plaintiffs' title to immoveable ptuperty, the claim for 
arrears being merely incidental to the main relief. An in toast 
in a vanUsin allowance is immoveable property— Balranhay 
v. BnishotamW; Ma/iarana Judem^ji v. Demi Rallianmttaji® \ 
Collector of TMiui v. Ifaii Sttaram « That being so, the suit 
will nob lie in any Comb in Brttish India, as the varsh&mn* are 
charged on villages situate in a Native State and payable in that 

O) (1883) I. L. R.» 8 Bora.. 234. £4) ( 1372 ) 9 Bora. H. 0. &tra„ 99 . 

« < I867 > * Bora. H. c. Rep., Jf 3, A. C. J. <« <X3j3) 10 Bora. H, c!^7w 

“ <““> 5 *• «• **■ W. w. .mui, 
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State, The Courts cannot cni>rbun suits relating to immoveable 
property situate outside their local jui isrfietion ~ Cu ll Procedure 
Code ( It t XIV* of HS2}, section 10. The pun bo to lit k s »i*tion 
applies only when the proper!) 7 b situate la British lul i~~ 
jPiem Chaml Dey v. Mokhoda Debi m , Vilhtduww Fa j bo; ^ , Frh$ 
v* WaUoS'K As to the English rule, see Tkt Ihiliih South 
Africa Company v. Gohipanhm Do Mu(ambiqne %) ; hi re Ihm- 
ihorne ' . It is objected that' the question of jurisdiction was 
raised too late. But the point was taken by the defen hints in 
their written statement. But even if not, the pita of jurwliction 
can be raised at any stage of a suit. 

AL B* Chaubtf, in reply : —I admit that if this suit had bmn 
brought by the whole family to establish their title t> the tar* 
shdsans in question, the XJUik Court would have hal no juris- 
diction. But this is a suit by one branch of the family against 
another branch to recover its share of the varshUa t$ after they 

are received from the Niziui^s Government. It is thus a suit 
* 

for money had and received to the plaintiffs nse. 

Parsons, J. : — Two points arise for immediate decision in this 
appeal: — 

1, Whether after remand by this Court the Judge of the 
lower appellate Court could dispose of the case on a point of 
jurisdiction ? 

2. Whether the Court of first instance had jurisdiction to 
hear the suit ? 

1. The case of Ttmufji v. Fardunji a> was relied on by the 
appellants on the first point. That, however, was a very peculiar 
case, and it was only held in it that “ as the ease was remanded 
for retrial on its merits, the J udge had no authority to look into 
the question of juris lietion which was then raise i before bin> 
for the first time.” In the present case the objection was taken 
in the Court of first instance and formed the subject of the 5th 
issue there. This Court did not remand the case for retrial on 
the merits, but remanded the appeal for a fresh hearing in eon- 

0) (1890) I. L. R., IT Cal , 699. (*) (189 ! ) A. C„ 602. 

m (1892) I. L. R., 17 Bam., 670. <s> (1888) 28 Oh. D„ 74% f 

m (1898) I. L. B„ 20 Cal., 689. «0 (1888) 5 Bom. H. C, Bop., 137, A. C. Jr. 
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1897. sequence of the <h fectivo and faulty hearing (sec Second Ap- 

KlS!lAkT peal No. :>j4t of ISO I, decided 26th November, 1805), It is settled 

risiYAK law that an ol>j< ction to jurisdiction may he raised at any stage 

' " ’ of a suit, c.en for the first time in second appeal : see Sayn/i 

Jffg&iuht} t v, I \tayudaM v, A.ritricich It could 

only he on the ground of acquiescence or waiver that a Court 
would 1)2 ju-itifie l in refusing to entertain an objection when 
<■ raised, and there L the authority of the Privy Council to show 

that when a Court has no jurisdiction over the subject-matter of 
a suit, the parties cannot by their actual consent confer that 
jurisdiction upon that Court — Meenakshi USaulm v. flubramimiya 
Sasirm. 

2, The suit was brought to obtain a declaration that the 
plaintiffs are entitled to certain share in two ranhmem allow- 
ances charged on the revenues of the villages of Vaijpur and 
Thoslcargaon in the territories of His Highness the Nizam and 
paid by the treasury officers at Aurangabad in th» same terri- 
tories, and to recover the amount of that share for the year 1896 
from the defendants, who are alleged to have been paid the whole 
of the allowances at Aurangabad. The varshdsan allowances are 
immoveable property. Mr. Chaubal, for the plaintiff-appellants, 

| |J' _ admitting this and admitting also that a suit by the family to 

establish its right to the nushi^ms could not be brought in 
British India, has argued that the suit will lie against the defend- 
ants who reside m BritL.li India to recover from them the share 
to which the plaintiffs allege they are < ntifh 1, bet aua ' the relief 
claimed can be entirely obtained through the personal obidionco 
of the defendants. Bo relies on the proviso to section 10 of the 
Code of Civil Procedure. . The explanation, however, to that 
section shows that property in it mean, property situated in Bri- 
tish India, which these vnnhdmm are not. Before the plaintiffs 
can get a decree against the defendants for the money amount 
they claim, they must prove their right to the share they claim in 
the varshdsan allowances themselves. They allege that right and 
very properly ask the Court in this suit to determine it ; the suit is, 
, therefore, one for the determination of a right to, or interest in, 
(1) (1888) I. L. B., 13 Bom„ 424. (2) (1889) I, L. B., 13 Mad., j<&. 
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immoveable property situated outside British India, and it is, I 
iluuk, quite clear that a Court in British India has no juris hcUtm to 
hear such a suit. In the case of The British So ith Afi if r >' m- 
pan# v. The Gompanhia Be Mozambique ! *, it was decide i that tin* 
Supreme Court of Judicature had no jurisdiction to entertain tin 
action to recover damages for a trespass to land .situate nbroil, 
and it was there admitted that the Court could not make a 
declaration of title or grant an injunction to restrain fn sparest 
over such land. In the case of an estate in laud or of a right 
annexed to such an estate, “as property of this kind is t > be held 
according to the laws of the country where it is situat* d, and as 
the right of granting it is vested in the ruler of the country, con- 
troversies relating to such property can only be decided in the -tutu 
in which it depends ” (Story, Conflict of Laws (8th Ed.), section .153 
at page 771). In In re Hawthorne ; Graham v. Massey'®, Kay, L. J., 
says : “ I am not aware of any case where a contested claim depend- 
ing upon the title to immoveables in a foreign country strictly so 
called, being no part of the British dominions or possessions, has 
been allowed to be litigated in this country simply because the 
plaintiff and defendant happened to he here ” and after citing somo 
cases thus concludes : “ But the case is infinitely stronger where 
the contested claim is based upon the right to lan l, where that land 
is situate not in Scotland but in Dresden, where the question 
whether the pLiintifl' has any claim or not must be determined 
by the law of Saxony as to immoveables, and where the only- 
ground for instituting proceedings in this country is the fact 
that the defendants are resident hero. All these circumstances 
concur in this case and in my opinion the Courts of Civil 
Judicature in England, which sit, as Lord Westbury said in 
Ooolnsy v. Anderson 1 to administer the muniepal law of this 
country, have no authority to determine in such a enso as this 
whether or not the plaiutiS’s claim is well founded.* 1 

This decision is Very apposite to the present case where the 
defendants are in no fiduciary relations v ith the plaintiffs, are 
not bound by contract with them, and the claim is not based 
upon a suggestion of fraud. It is a bond fide claim on both sides 
(l) (1883) A Cfim. . (*>{18t3)28 0>, f.,74). 

r <*) (1862) 1 1# J. & S,, 366. 
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of title to the rnnMtan allowances paid by the Government of 
the Niz'un which the plaintiffs say were gi anted t<» a common 
ancestor of the parties to he enjoyed as ancestral propm tv, while 
the defendants say that they were grants 1 t ) tin ir gr mdfather ns 
Ms own cxclnsivo property to descend to him md hi-. heii s. This 
claim mil have to he determined accov lint* to the liw in foi ee 
in the Nizam’s dominions. It may he that under it such mr- 
sluhans an* impartible, or that they descend to tin cl lest son 
only, or that they are subject to sonic oth< r special mode of de- 
volution or even of disbursement. It may he that, under some 
such form of Pensions Act as is here in force, claims to such al- 
lowances are not cognizable by the Civil Courts, hut are left for 
, the decision of the ruling power itself. In the present case that 
power has seen tit to pay the allowances to the defendants. 3 
am of opinion that if the plaintiffs feel themselves aggrieved at 
this, they must apply to that power for redress or sue in tho 
Courts of the country in which the varsFuha ns were grmted and 
are paid, and that they cannot claim a declaration of their title 
or the refund of the allowances in the Courts of thk country, 
merely because the defendants happen now to be* residents here. 
We contain the decree with costs, 

Eakvde, J. : — In this case the original suit was brought by the 
appellant-plaintiffs to establish their right to a specific share in 
two varxhds ms payable out of the revenues of two villages 
in tho Niz'un’s territories, and received from the Aurangabad 
treasury by the respondents Nos. 1 — 5 as representing tho eldest 
branch of the common family of the parties. Appellants stated 
that they had received their share of the allowances down to 
1883-S4, 8in~e which time respondents had refused to pay, and 
along with the establishment of their rights to share the allow- 
ances, appellants claimed a specific sum for one year’s share. 
The respondents Nos. 1—5 denied the appellants’ right to a 
share in the allowances, which they claimed as the self- acquisition 
of their own immediate ancestor; and among other objections 
they urged that the Ndsik Court had no jurisdiction to try the 
suit. Though an express issue was laid down on this point of 
jurisdiction, the Court of first instance did not decide it, as it 
found that the appellants had failed to establish their right* 
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The District Court in appeal reversed this decree, an 1 awarded 
the whole clai n. In Second Appeal, (No. fi*H of islij, the 
decree of the District Court was reverse!, an 1 th<* re* was 
remanded for a fresh hearing. In the in pnrv on reomt 1, the 
District Judge held tint the Ndsik Court In 1 n i ptm hetimt to 
entertain the suit, an i he accordingly dismiss t ! tV appeal. 

In the present, aopeal, Mr. Oh mini has liken tn-'nUm to 
this decision on two grounds: (1) that the question of jurisdiction 
should not- have been raised at this late st me in ih> District 
Court; and ( .') Hii the N.isik Cone 1 hil jnrslteim, i, the 
plaint sought to establish the person d li ibdity of th • re-p* 1 • its 
to pay to the appall mts their share in the a!! ovine s it \ u k. 

I agree wbh \f*. Jhuticj Pars m s in h >1 1 u j rh«* n>phi»*of 
these two c>ir*on>us is well founlel. \s r girl, th * (list 
point, our attrition was drawn to the ruling of this ('turf in 
Temnlji v. T>irJ n t i l > in which it wa, aa donut Ini I d nv i that 
when the High Court has remind'd a suit for rtml on the 
merits, the lower appellate Court his no aurlnritv !> ri'>>a 
question of juris hen m for the first tirnp. The pro, -nt e is • in iv, 
however, be di*t ti * lishel on tlv* ground that h r> the Muestiun 



THE INDIAN LAW REPORTS. [VOL. XXIII. 


.H8HAT 

e. 

tlTATAK. 


late Court had not raised the question, it is plain that in the 
present appeal, respondents could have raised it before us, and 
it would have been incumbent upon us to consider it. This first 
point of the appellants’ pleader’s contention nra-.t, therefore, 
be overruled. 

His second ground of objection, nant ly, that the N.tsik Court 
had jurisdiction to try the suit, turns upon the consideration whe- 
ther the appellants’ claim in the Nasik Court falls under the 
description of the class of suito referred to in section 18 , or 
whether it falls under section 17 of the Civil Procedure Code ; 
in other wonts, whether it is a suit for the deter mi nati m of any 
right or interest in immoveable property, or is* a suit which seeks 
to fix a personal liability upon the respondents. The plaint, and 
the valuation of the claim which was raised to ten times the 
value of the appellants’ share of the allowance, show clearly 
that the appellants sought a determination of their interest ia 
immoveable property. The varihasen allowances are admit- 
tedly immoveable property, and the dilference which divided the 
Judges in The Collector of Thun a v. Krithnanaih Goviitd 11 * has 
no hearing in the present dispute. As the appellants’ right to a 
share was contested by the respondents, they could only succeed 
by establishing their titl“ to a share in the allowance. Where 
the right was not in dispute, or was otherwise established, the 
claim to receive any one or more years’ share would certainly be 
a claim to fix a personal liability on the respondents, and as such 
maintenable in the Court -within whose local jurisdiction tho 
cause of action for money had and received arose. This was the 
case in the matter of the varsMsim allowance referred to ia 
RatamHankar v, Gulabshankar*® on which ruling the appellant#’ 
pleader chiefly relied. The High Court there held that there 
was jurisdiction to try a suit in which money due for a share in 
some Gaikwadi allowance was received by the defendant on his 
own and plaintiff’s account, even though the question of title 
might incidentally arise. In the present case the question of title 
does not incidentally arise. It is the principal point In dispute^ 
the claim for one year’s allowance being only a corollary to it* 
The distinction noted above was affirmed in Ckmtmmn v. 


« £880) I. LB., 6 Bob., 32*. ® (1867) 4 Boa. B. IS. 
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Maikavrav The evident object of the detailed provisions of 
section 16 is to limit jurisdiction in respect of claims to immove- 
able property to the Court within whose local j mist he ton such 
propel ty may be situated, and as a rule huh m Cmm-> have 
no power to decide on rights and interests m iiimunnibh pro- 
perty lying outside their local jurisdiction — Bum ('hand Pt'j 
v. Moihoda Debt'**; Sreennlh v. Calhj Doss 1 ; Snmati Kumhti 
Soondar* v. Kali Pnmnno {i K This same view was approved "in 
Crisp v. Watson and in hand Hotlyaye Bank v. Sit humh en e) a 
claim for the specific performance of a contract i> Intin" to the 
sale of property outside local jui isdietion in- di sallow t d, though 
such a claim was decreed by this Com t on its Original Hide in 
Kolkar v. JDadabhai T) on the analogy of the practice of Equity 
Courts in England. This audogy should, however, not he pressed 
too far. On the strength of this same analogy a suit to recover 
money charged on immovable property was at one time held by 
this Court to bo not a suit for land — Balra'itrao v. Purslwtam^ 
hut the latest decision has now established an accord between 
this and the other High Courts, which have held that such suits 
fell under section 16 — Vitkalrao v. T aghoji n) . There ia no al- 
legation of any trust in this case such as distinguished tho 
-clai m in Juggodumha v. P uddomonei/ m , and in respect of which 
relief could be claimed in equity by constraining the conscience. 

On the whole, it is clear that the present suit fell within tha 
substantive clause of section 16 , and that it is not covered by its 
proviso, for complete relief cannot be obtained by the personal 
obedience of the respondents in this case. Tho District Judge, 
therefore, very properly rejected the claim. The present appeal 
must, therefore, be dismissed with costs. 

Appeal dismissed, 

U) (1869) 6 Bom. H. 0. Rep., 29 (A.C.X) («) (1892) I. L. R., 19 Cal., 358. 

<*) (1890 L L. R.. 17 Cal., 699 at p. 703. <Xi (1890) I. L. R, H Bom,, 563. 
ffl) (1879) 1. L. R., 5 Cal., 82. (8) (1872) 9 Bom. H. C. Kep„ 99. 

4« (1885) L. R., 12 1. A., 216. (9) (1892) J. L. B., 17 Bom., 570. 

<») (1893) 1. 1. B„ 20 Cal., 689. <»> (1875) 15 Ben. Ii. B„ 318. 
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CRIMINAL REVISION. 


Effort Mr. Justice Parsons and Mr. Justice liiwtd, . 

In nr KlilMINAH PANl.rilANO JOUI.l KAll* 

Cr minat Trocnhir -0.0 (Jr* X *«•«. !•' »*7 onH'Ai IP m rf , f 

3 s, in police r W. * rtmf’i i<> h <P the) rue V., ?l t, if p >«• < 

to dtmairl me/, sc •« rf#yh>» JWWM » . / <i -V ? >< > * >'* '«•* » 

Under aoolkm 187 of thaCwl* of Crhnm.3 IWl«r'(\-t X -r I'-M'Hfio 
Kffina for wl.kh a Magu.ki.tr <un author re tin A, tout ion of tto*™* d m H'.eo 
custody is fifteen da vs on the whole. inehfi»4 «wo or n tm, » mnk 

A Magistrate eatiroi call upon a per on muling Hoy-m 1 h’* lor A jm m.liiitki* 
to give Biewity ugvnst a breach of the Face «>tkn tl-t 
In re J,n Pr , lash Lai D, *» « Akhtf AM-), hi r - *«« »*. t hm<h r K»f K 
Mnonath Muthk v. «h y<« and Q«< en-I.'mprea v. Vi><tmtvt'< to loan i. 

The accused Krishnaji Pandurang Jogleknr was n .school- 


master residing in Bombay. 


On the 14th August, 3 c >7, In was 


arrested in Bombay on suspicion of having committed murder. 
He was taken to Poona on the same day and {.lac. d b. fore the 
City Magistrate, before whom he .stated that he had been 
engaged for some timo in collecting funds from the citizens of 
Poona for the purpose of getting up a rebellion, and that with this 


object he had come to Poona on the 


30ih July, 1 1*7, and had 
applied to several persons for aid, hut without .success. 

After this statement was recorded, tho police a,> li *d 1 1 the 
Magistrate for leave to detain the siccus* d in tluir uislody ior 
fourteen days for tho purpose of making Latin r inquiries into 
the matter. This application was granted . 

On tho 25th August, 1837, the police asked for a^ further 
remand for fourteen days fiom tho 28th August, 18 *7. This 
application was also granted, but the Magistrate did not record 
any reasons, nor apparently was the accused produced before the 
Magistrate when this application was made. 

On the 1st September, 1807, the City Police Inspector kid 
information before the Sub-divisional Magistrate of Poona, Hpoa 

' f 

* Criminal Revision, Ko» Si 2 of 1SD7. 

<i) (1883) I. L. R., 6 All., 2G. ' t®> (1885) I. L. R , 11 Cal., 737, 

1 &) (1891) I* R. R«, 14 All , 49. hi (1885) 1. 1.. B., 12 Cal,, 1SS. 

I i 4 » /R\ t-tta 


(6) (1867) I, L. B., 11 Mad., 28. 


i*'» r, 


which proceedings were institute 1 against the ruvu-id un !u* , c- 
tion 107 of the Criminal Procedure Co If (At t X of I anti I,t* 
was called upon to furnidi s ‘entity to km p (h * p >a ( > in a h md 
for Rs, 8,000, together with two sureties for lk, 1,000 on li. 

The accused having failed to furnish the required «. 'cmity un, 
committed to prison for one vein*. 

Tho accused thereupm applied to the High Coutt in Revision 
to quash the whole proceedings as illegal and ultra vires. 

M. R. Bodas for accused : — Tho accused i-> a resident of Rom- 
bay. lie did not reside either at the time of his unv-d, <ir -vvlu n 
information was formally luidagaiiiit him, within the local juris lie- 
tion of the Sub-divisional Magistrate of Poona. Thy Magistnte 
had, therefore, no power to call upon him to give security to keep 
the peace under section 107 of the Co le of Criminal Procedure 
— In the matter of the petition of Jai Praka^h Lai 1 ; la the matter 
of the petition of llajt mho Chinnier Ro>j IHnonPh Mdlih v, 
Girija Prosonm w '. His being in police custody at the time the 
information was laid against him, would not give jurisdiction to 
tho Magistrate ; tho police custody was itself illegal. 

Rao Bahddur Vasmlev J. Kirllkar, Government Pleadi r, for 
the Crown It is admitted by the accused that ho was in Poona 
on the 30th July, 1897, and that he was then endeavouring to 
collect funds for Jihe purpose of getting up a, rebellion. Tho 
information laid against him refers to this fact. And it is this 
circumstance which led to the present proceedings. Ills re- 
sidence in Poona even for a single day on this occasion for the 
purposo of creating a public disturbance would give jurisdiction 
to tlie Magistrate under section 107 of tho Criminal Procedure 
Code—. Sha mi C ham n V. Katn Hinuhtl' 1 '. As to his detention 
in police custody for more than fifteen days, the Magistrate 
says that the remands were granted under section 311. of tho 
Code. If so, the detention was not illegal. 

PabsOns, J. : — In this case the applicant was called on by the 
Magistrate to furnish security to keep the peace in his own bond 
for Rs. 8,000, with two sureties for the sum of Rs. 4,003 each, 

(1) (1888) I. L. R,, 6 All, S3. (3) (1885) I. L. R„ 12 CV„ 133. 

(21 (1885) 1. 1», B,, 11 Gal, 737- (*> (1807) 1. L. B., 24 Cal, 344. 
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mi. anG in default was toi .milted to prison for a > ear. Before 

la sb disposing' of the ease, we wish to draw the attention of the 

K Jooukai!. P " Magistrate to the illegality he c mrmitted in lea\ ing the applicant 
in the custody of the poliu for so long a tune, lie was ai rested, 
it appears, on the 11th Vturu-it it Bondin' on suspicion of hav- 
ing committed unit do, ail was plind Li fore the Magistrate at 
Poona on the suite dry In tin' police, who n4u 1 for leave to 
detain him in their <u-t i ly for font tef n d tvs The Mag is t into 
„ giantul the application. faction b>7, Criminal Proct dure ('ode, 

requires him to lecoid his reasons. 

On the 25th August the polu e a>kvl th it he might he detained 
by them in their custody for a further term of iourtmi days 
counting from the 2Sth. This the Magistrate allowed, again 
recording no teasons. It dot's not appeu* whether the applicant 
was on this occasion pio luce 1 before him , the law requires that 
he should be. 

Now the period for which a Magistrate can authorise the 
detention of the accused in police custody is fifteen days en 
the whole. This is quite clear from the words used in section 
167, and has been so ruled in the case of Qiu'cn-Empna v. 
Engadu a \ The Magistrate s older, thcrefoic, of the 11th August 
was illegal. The Mo^htrafe m his proceedings in the present 
case says that “remands were given from time to time to com- 
plete police investigation — section 31 1, Criminal Procoduie Code.’ 
This section, however, relates to pioeeedings in inquiries or 
trials, and has nothing to do w ith police investigation, and it 
contemplates a remand to jail and not to police custody. In the 
present case the reports of the police and. the endorsement 
of the Magistrate show that the dc tention was ashed for and 
granted under section 107, that the reference of the Magistrate 
to section 841 is not quite accurate. 

The present proceedings were commenced and completed 
against the applicant w hilo he w as in the custody of the. police 
at Poona. It is admitted that he is a resident of Bombay. The 
information laid against him on the 1st September states this, 
a,nd it charges him with having gone to Poona on the 30th July 
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and there done somethin;* with a view to commit a breach of the 
pence. It appeals that he was only at Poona this one day, and 
that his mission failed. It lias been ruled by both the Calcutta 
and the Allahabad High Courts that a MagMiat** cannot call 
upon a person residin'* beyond his local jurisdiction to give 
.security against a breach of the peace within that jurisdiction 
— Li the matter of the jv'itio 1 offal Prukush Ltd <*>j Fa the aiaihr 
of the petition of Jb'lul Ash , In th • matter of the petition 0 / 
Itajeudro Gkmtler 2 lop Chowdhrp , Dimnalh Midlilt v. Gi/ijii 
Trosonno Mjalerj^e < 4> . We must follow the>e decisions. The 
case of Sham Char an v. Kata Munhd <•’> has in application, for 
there was a residence at the time when the Magistrate received 
information and instituted proceedings. There may in the pre- 
sent case have been such a residence on the 30th July as would 
have justified proceeding-, then, hut there was none on the 1st 
September an I subsequent days, for we cannot hold that a 
detention in police custody even if legal would be residence. 
For this reason we reverse the order of the Magistrate at Poona, 

OnLr reversed. 

'« (!S8i) I. L R, G All , 20. 0> ISSS) I. I,. R , 11 CM,, 7.17. 

(2) (1801) I L R , 14 All,, 40, (i) t iss3) I. L. It , 12 Oil , 133, 

(«) (1S?7) I. h. R., 24 Cal., 344. 


APPELLATE CIVIL. 


Before Mr. J ustice Parsons and Mr. Jinthe li made . 

HA HI GAYDSII ai?d avqther (origin- A t PtUNims), Amu, ants, v . 
YAMITNABAI (omoiifAi D01 e>id on), Ri sroiumr.* 

Limitation Act (-1 V of 18/7) .hi 179, 01 5 — “Diteof issuing a ttiae " 
meaning of the wmh — Eaecitlun of d one — 'Orders in e rectitiou proceedings 
Bo fulic it 1 — With haunt of appltcatuifjr eve ttion — Ejfnt of smh 
witkdiamh 


Article 179, clause 5, of the Limit ition Act (XV of 1877) applies only! wiser* 
fche notice Under section 21,3 of the Ode of Civil Procedure (Act XIV of 1832) 
lias been actually issue! If no notice is issued, time cannot he counted from 
th# date of th# order of th# Co irt ; thong'll it m vy h# that where a notice has 
* iecond Appeal, No. 9341c* 1897. 
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Iren tlio elate c f its i^suo would be tbe <hU on wlrith tho Comt onli ie I 

its issue. 

Ordeis in execution proceeding', jf not jppdVI from* aie bind 114 un tlto 
jnrt*es t > ilie suit in til snW jnont pi to dmg> In th if m% o t pi h 1 iplt v t nb * 
gons to tbo 0 of usjnhtait xhstth m> < dkl. If is tin 1 don, muv>u w \ U 
constitute a !>ai tbit tbue sli mil bu % In n ng xi A u 1 il d\ t jsjoh 

V liero in ipplicatkm lot t\e nfum k u T oul to h wiiluliiwu tbo nuttr h 
in dispute are not head tnd d 0 k 1 . Tit 10 1 lit nr* /it ht ttftt 


Second appeal from the d< c lsion c t Kuo Bubddur Tli thunks ]\f.. 
First Class Subonlinate Jud_,o at Poona, with Appi Halo I\nu>n>. 

On the 13tli October, 1680, the phmhffa obtained a dome for 
Es. 2,450 against Yamunabui Salic b, widow of It shaumtuioBliau 
Sabeb Powar, of Matthau. 

On the 12th October, 18S9, the doeitc-liolders puscntid a 
darkhiist for execution of the said deeioe. 

On the 14th October, 1889, the Court passed an older for the 
issue of a notice under section 248 of the Code of Cnil Proctduio 
(Act XIV of 1882), fixing the loth Not ember, 13 SO, for the judg- 
ment-debtor to shoiv cause why the deeiee should not be i\t- 
cuted. As, however, the process-fee was not paid, the notice 
■was not issued, and on the 16th Noe ember, ls89, the daiUnist 
w r a& struck off. 

On the 13th October, 1S92, the deciee-holdcis pnscnlul a fiesh 
daikhdst for execution of the deeiee and the judgment-debtor was 
sen cd with a notice under section 248 of the Code of Chil Pro- 
cediue. On the 21st Octolier, 1S92, the dcui e-holdeis infouned 
the Comt that they did not wish to proceed with the darkliast, 
as they had come to an amicable arrangement with the judgment- 
debtor. The darkliast was allowed to be withdrawn with liberty 
to present a fresh darkliast. 

On the 12th October, 1895, the decree-holders filed a third 
darkliast for the execution of the deeiee. 

This darkhdst was opposed by the judgment-debtor on the 
ground that the darkliast of the 13th October, 1892, basing been 
presented more than three years after the date of the first darkhdat, 
> 12th October, 1889) was barred by limitation, and that 
* l>ei n g the ease, the present darkliast was also time-barred. 



VOL XXIII.] BOMBAY SERIES. 

The Com t of first instance disallow el this c mleult <n, a* I 
ordeied execution to is->ue. 

On appeal, the Judge held that the v is * £< II un ler elu*. i, 
and not under tlut^e ~t, of article 17*1 of the Limit itmn Act (\V 
of 1877), and that the dinkhdsfc was barred by limitation. Tim 
darkhdst was therefore, rejected. 

The decieeholders thereupon appealed to the Hi_,h Court. 

31, B. Chaubat for appellant — The darkh 1st of 1892 was not 
barred by time, as it was made within tlm e years from the 1 J th 
October-, 18S9, that is, the date on which the Court had made 
au order in the first d u Id list pioecodmg for notice ts issue 
under: section 24S of the Code of Civil Procedure. This date 
should be taken as the date of issuing the notiee, and limitation 
runs from this date under clause 5 of aitiele 179 of the Limita- 
tion Act (IS77). The expression “date of issuing notice ” in # 
this clause means the date on which the order directing the isv.e 
of the notice is made by the Court— Udib Farain v. Ra„ij)artah 
Single. Even assuming that the dirkhdst of 1832 was presorted 
after the prescribed period, it is not open to the judgment-debtor 
to raise this objection in the piesent proceeding He might an 1 
ought to have taken the objection in the prov ious execution pro- 
ceeding. But he did not do so The question of limitation is, 
therefore, res judicata. 

Ganpat Sadas/iio Bao for respondent : —The present case does 
not fall within clause 5 of article 173 of the Limitation Act. To 
bring a case within that clause, it is not enough to show that 
there was an order by* the Court for notice to issue under 
section 248 of the Code of Civil Procedure. It must also be 
shown that the notice was actually issued. In the present ease 
mo notice was issued, as the process-fee was not paid. Clause 5, 
therefore, does not apply. But clause 4 applies, and under that 
-clause time runs from the date of the previous darkMst. That 
being so, the second darkhAst, having been filed more than three 
years after the date of the first darkhasi, was time-barred. It 
follows that tho present darkhdst is also time-barred. As to the 
-question of res judicata, the second darkMst having been with- 

W (1SS1) Weekly Notes, Allafcabad, 147. 
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drawn, it must ?«e heated as if it was not nimk ut all, am! 'all 
nmitt k» in Ksuo remained unheard an 1 undeci, led. Thr re oral I 
therefore, k no n vfa—J/ffy m ,/ft i . f, «/. dr t , 

Passes, J. s Tn Hu,il ulviifist jius ntul on 12th October, LS)5 
ledJendantstook the ohjetli >n tint cm eufnm \u, tum.>.l uu . 0l {’ 
because there lm 1 b, on no st >p taken m aid of execution within 
three years funu the 12th Octal, r, IS, t, which was the date ot 
the first darkluist. There had been a dm Idlest (Xo. 631) nre- 
sented on the 13th October, 18*2, hut tlut was withdmwnon 

^ktaruJT W; 1S ° 3 ’ Wi ” K “ 

Two arguments have been addressed to us why the objection 
should Werruled. 3, that the darkluist of 1802 was in t j mc 

ana. that if not, the point was reg judicata and could not be 
taken by the defendants, 

1. ’there was an order passed by the Court on the 11th Octo- 
ber 1889, on the darkest of 3Sb9 to issue notice under neti, n 
-48 of the Code of Oml Procedure, and it is argued that time 
runs from that order. In point of fact, however, no notice was 
ever issued, and the darkluist was dismissed on the 16tli Novem- 
ber, 188% because no bntta had been paid fur the process an, I 
because the applicants weie not present. Article 17% clause." 
applies only where the notice urnh-i section 218, Oh il Procedure 
Code, has been issued. As no notice was eier issued, time can- 
not here be counted from the date of the order of the Court, 
ioug 1 1 may be that where an order lias Yen issued, the date 
of its issue would be the date on wbiefi the Court orde.ed its 
issue as was ruled by the Allahabad High Court in the cas* 
quoted from the V> eekly Notes by the lower Court. 

_ 2 Orders in execution proceedings are, if not appealed from 
m mg on the parties to the suit in all subsequent proceeding 
m that suit on principles analogous to those of re* Judieahr 

1”? * S ° C f lo f; Ifc is > therefore, necessary, to constitute a bar, 
that there should have been a hearing and a final decision. In 
the present case there was no decision passed in the darkest of 

JrOcrjdL if. W8S 4 -/\ Is.*. . *£?. A . . 


were thus hung up and remain l in he tween tin* {units 

pending the presentation of the fresh dhrUn-t in uliith tiny 
could bo again made a ground <t defend or ulhfk. Thu fn sli 
dnrkhisfc is the one now h-fon it-, and m it it L cl • 11 that the 
defendants can raise they mtention ol limitation, as it h.it neur 
before been heard or finally d 'cide 1 . Th » order in esecuti m w 
confirmed with cost--, 

* m 

APPELLVl'K CIVIL. 

Before Mr. Jit-’flu Pm - > j, nn f M . J/ \ i <' R imJe, 
YINAYAKGAO KESII VTltAO wj w >r i a ( • tin sal Pluvtih'''}, 
Aerbmants, v. THE SEOREPlRY OF >i Vl'h FOR IX M V IX 

COUNCIL (DEriNDi\T), HrsrojfDE\r.' 

# 

Bombay Land Bevmnt Cole (B ut, AH V of 37, .In, (\l—$e>pr 

of Bed ion §l—8w't}<y — Omnium io n amber Ian h at » ui ny — Bfff t of 
such omUrwn on ownn’s ttght*S tmmvj Whui nt ~U Wkvj m of land 
from summary settlement -Bfid of sink u hi oi-Bmihmj Art VII of 
1803 — Samd undei the Act — Sanad. 

Tho p! imfciffb, who worn tfu in t u 1 us <d coi t u i 1 an I, mod for a thel %t fim of 
tlwirawndrbMpiaanJoEthJirrl^V to cultivate (i) two f oh oUml which 
(they alleged) formed part o£ then inam, a ml (%) tin hod of a sheim whet 
flowed through their 1 uuL It is c m tended for the de*WUnt as t > tlu so two 
plots of land that the plaintiffs h id no light to cuUn&tt thorn, *.s thu 1 \ 1 bum 
ma/le a part of a vi’h go site, an i o i th it undiMStui ling they It \1 not be ti nn n- 
bered at the survey in 1863 and h id been exempted fiom assessment for twenty 
years. As to the bkl of the stioam, if wis content led th it the stream w is a pub- 
lie siieam, and tli it the bed of Hu size im as it duid up b 'long., d to Gov 'lament 
and not to the plaintiffs. 

It was held by the lover appellate Cnufc that ^clion 61 of the Bomb iv Lind 
Be\ eiiue Code (Ikinb iy Act \ of 18/ 0) apphed , that G<yvt i n incut weie co lipe* 
fcmt to set ainit a portion of t he Unis o apffsH in tlu sun 1 of the p 1 ilntiffs 
for a village site, a id that as ihe-o la idsdi id not bei n number'd at the sum v of 
1883, and hid been o\q apt fiom asses > ne \t fu m >ie than twenty \ t ai s, the 
plaintiffs ha 1 lost their ngbt t> c iltmt'tlisnu 0 i ippad to the High Court, 

MM (re nu sing the decree of the loan Couit) tint the pUin tbGLv were tnfcitkd 
to the dcckmtion prayed for. 

md > also CO that section 0 1 of the Bombay Land Ik venue Code did not apply. 
!fhaf section relates back to section 38 and both icier only to lands the property 

# Second Appeal, Ho. 818 of 1807. 
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f ". o *'"'"?* 111 U ’ V ‘ lo7nt '' 1 ' i5I, I pi* tnnlioint «I p i thins of villi-*. 

'1 «* Scrap. " d 11 ,ml 40 C(mfw « <«» the p tmw living in Ids v 

A A ii T m tl ! 2) (r Tt 1 U VA mn ” " u! ' s ’ on in n,lll5 ” r «'* ?i ,4s **f Ln-1 ,‘oull Tint W 
,NWA * ««• efl‘rt tnrnmtMTj m i { 0 1 p» rt „f jh« v‘ll * . sit , f , kt > i« IV tho „ B ht 

o it puuihfk Nor di 1 tli> n itssm of n r/im • n to hmm-, tin .to Itmil-i 
tltprnt U„, plum, ns of «1, m, or m’, tl.Mt ft . p ll( p lt v of Umvinm. ut . 

n ; b of * h su v 1 " as t!l of {I » iRiinur*. vd« 

own a tin* hnd t,prm it' b mks 

p«‘n.vi) appeal from tlto dcci-imi ,*f ({. MctV.rk. 11, District 

Jn « l K*‘«f AlmiptUw.I. 

The plaintiff-, who ww the in tin Urs of cud tm intrn lands 
which inclu led a village, brought this suit in ls!>3 for a (Wla- 
raticm of their ownership in and of their right to cultivate (a) two 
plots of land forming part of their s rid village, and (b) the Led 
of a stream which flowed through this village. 

'I he two plots had been admittedly part of the cultivable lands 
belonging to the plaintiffs, and had formerly been separately 
numbered under the sun ey previous to that of 1803. 

At the new survey, however, nn.de in that yen* the two plots 
were set apart for the village site an 1 were neither numbered nor 

measured. Nor was the bod of the stream then either numbered 
or measuied. 

In 1803 a summary settlement was made with the plaintiffs 
m respect of the lands of their village and a san.rd was issued to 
them under Bombay Act VII of 1853 ; hut the two plots of land 

were exempted from tire settlement, and so also was the bed of 
the stream. 

The Collector pleaded, in answer to the present suit, that the 
Government only claimed the power to require the plaintiffs to 
use the two plots in question as a village site and ho contended 
that as these two plots had been set apart at the time of the 
new survey in 1808 for the village site, and as on that hmler- 
staudrng they had been exempted from assessment, and as plaint- 
iffs had received the benefit of that exemption for more than 
wenty years, the plaintiffs had no right now to cultivate them. 

- s to the bed of the stream, he contended that it was a public 
( stream and did not belong to the plaintiffs. 





(jlWJFffll 





iue assistant duage ilibnu^ed tm fcuit, Jmlmng ilmfc ns the 
twf> plots of huul ha<l been reserved for the village site nn<l left 
unnumhcn* 1 at the time of the survey of IS »«*, lie* phnniifih li ui 
no rip;] it to them* m ire e^pi chilly as they ha I been * \o nip tin l from 
assessment for more than twenty years, 

A <3 to the water-course, he heH that it was not plaintiffs pri- 
property, but was public property corn! ng under section 111 
of Bombay Act V of 187J. 

This decision was uphold, on appeal, by the District Judtw* 
lie was of opinion that as regirls the two plots of lands the caw 
was governed by section 81 of the Land Revenue Code (11 mihxy 
Act V of 1879), His reasons were as follows 

“It lw been eo ltuided ihifc set lion 01 of hominy Aei V of 1S/0 h nut 
apphe ibh to the Im 1 in salt, but I holt that it is. On r £ ihe objects. «f that 
section U to pi. event lamL which Government K\\ e s »t aput fir pnKTe ptupo'U*, 
bohig abetted fi on such pmjKWM. l\ r eie it not for tint section, vilkg > 
cmld w th impunity h * ploughed up and cultivated, and villages w on Id thei eby 
lo^e what was intended £w their benefit. It has been contended that this land 
has not b in Included in the sanad of plaintiff* and that it diould haw been. 
But I hold tint Government veie crnip tout to set apul a poitiou of the lands 
\n the sanad of the pi untiffs for a vill igo s*te, and tint any oilghial giant Is 
modified bj a liter gnnt modify ing the foimor. Tills is leally the important 
contention in the case, * » * # # 

The plaintiffs el urn that they have a light to cultivate the tillage site and 
derive revenue from it. Government siy we have s n t apufc tins land to be used 
only as a village site, and it cmnot be cultivated. In my opinion, Government 
is right.” 

On these grounds the District Judge agreed with the Assistant 
Judge in rejecting the plaintiffs’ claim. 

Plaintiffs thereupon preferred a second appeal to the High 
Court. 

Anderson (with Ram laft V. Desai) for appellants, 

B/to Bahitdur Vasuleo J. Kiri Hear, Government Pleader, for 
the respondent. 

» 

Pabsoxs, J '.—There are two subject-matters in dispute in this 
ease, and they will have to be separately dealt with. 
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The first is the two plots of land. Ah to thin the District 
Judge ms “ admittedly the two plnG of land in suit lie within 
the boundaries of the Jut iinfm lan 1 of the plaintiffs ; " and tho 
Assistant Judge sajs “time t, not the brut doubt that the 
tillage site was originally part of the cult it aide land b< longing to 
the plaintiffs, hut at the lime of the survey hi l'sf* A the land was 
fre&hly immhmd and the village site was excluded from the 
nmnheiing with the exception of the tniJa or compound numhers 
which were separately numbered.” 1"'53 seems to be a mistake, 
probably for 1.%‘J, but T caunot find any certain information as 
to the date of the new survey. 

The case, therefore, stands thus. These two plots of land were 
a part of the iiutm lands of the plaintiffs and. used to be sepa- 
rately numbered at the old survey. At the new survey they had 
no numbers given to them and for this reason tho Courts below 
hold that they have been made a paib of the village site over 
which tho plaintiffs have no rights of cultivation. The Assistant 
Judge does not say how he thinks this could legally have been 
done. The District Judge says that section Cl of tho Bombay 
Land Revenue Code, 1870, is applicable, and that Government 
were competent to set apart a portion of the lands comprised in 
the sanad of the plaintiffs for a \ illnge site. I cannot agree 
with him. Section 61 relates back to section OS and both refer 
only to lands the property of Government in uimlienuted villages 
or un alienated portions of ullages. They do not empower the 
Government to confiscate any land b< longing to an inamdar and 
to confer it upon the persons who live in his village. Moreover, 
I do not see how tho more omission to number a plot of land 
could possibly have the effect of turning it into a part of the 
village site or take away any existing rights of the plaintiffs to 
cultivate it. Even if the land had been made a part of tho 
village site, it would still belong to the plaintiffs and they would 
have the same rights over it as before and as indeed they havo 
over the whole of the village site. There is nothing, so far as 
I know, to prevent an inamdar letting out his land, either for 
building or for cultivation, as he pleases, y,nd the argument that, 
because the plots now form part of the village site, they cannot 
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The District Judge further seems to think that u ns tho plain- 
tiffs had themselves procured that the UutU in suit should he 
separated off from the other lauds of the in ini, and ns tin hinds 
in suit have now been enjoyed by the plaintiffs rent fr< e for 
over twenty years, they cannot now claim to ju event (immi- 
nent unking use of tho provisions of section dl of the Land 
Revenue Code/’ This, however, is a clear mis ipprt In nsion, Tho 
two plots were never separated off from the other lands, Tht y 
were merely left unnumbered. When the plaintiffs accepted 
the summary settlement and were granted a sanad for their 
inam holding, they had to pay a certain amount of quit-nmi or 
assessment for that holding. The fact that Governm* nt chose 
to assess only a portion of the holding, and to allow the plaintiffs 
to enjoy the rest free of assessment, would not have the effect 
of tutting off the latter from the holding and of placing it at 
the disposal of Government, It would still ho the plaintiff,’ 
in£m land. Government under the Act of IRf>3 had in power 
thus to take possession of land. They had the power of levying 
the full assessment only if after enquiry the holder failed to 
prove title. This power they did not exercise and they have 
allowed tho plaintiffs to hold the two plots free of assessment fur 
more than twenty years. It is clear that this could not possibly 
create a title in Government or estop the plaintiffs from assert* 
ing their own. Even now Government d<? not claim the land 
or any assessment upon it j all they wish to enforce is a proviso 
that the plaintiffs should not cultivate it. I am of opinion that they 
have no right to place any such restriction on the plaintiffs’ rights 
of ownership, and would, therefore, give them the declaration 
that the two plots are their inam property and that they ha\ e 
the right to cultivate them. 
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The second subject-matter is the bed of a stream or rivulet 
which runs through this village. The fact whether it has its 
source inside or outside the village it, disputed, but is immaterial. 
Government claim the right to levy rent or assessment from 
persons who cultivate the bed of this stream as it dries upj they 
thus claim the bed as. their own property. The plaintiffs con- 
t&hd that the bed belongs to them as riparian owners, and. as 
included in their indm holding. Here again because the bed was 
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m»t numbered or measured so as to bo evpre.sly included within 
the Mu-voy numlurs formed at the new survey, and was not 

mT'T' 1 I'* t! “‘ f-aua ' ! ’ t! ‘ ' Mow h no dismissed the claim. 

!l»a is, in my opinion, quite wumg. As T haw pointed out 
-core, neither Hi.- t/vin.* inr the mnVmn fo gho n number to 
land. work. „ny e'un. • in it, title, n ith * into holding of the 
jilumtifls would n mtin the sum- under the new as it was under 
tin* old surv< j\ 1 Ur ,tl o shown tint the omis.um of (h.nern- 
inont to assess lutd spir.ihly wodd not deprive the plaintiffs 
oi the land, or cause it to bee mm the pmperty of Cim eminent 
Tho District , indue say. that the Is ! of the ,f , am is pullic 
land un h-r section "7 of tin* Bombay Lnnl Revenue Chile, 1870, 
apparently because “the rivulet does not, as i. faDely toged* 
terminate within the plaintiff.’ limit-', hut flows on beyond/' 
Ihe point of termination, h mover, hi. no effect at all upon 
title, and section 37 (leal, only with what is not the property of 
individuals, and can have in application to the hoi of a rivulet 
which flows through the land of any individual, for h would be 
the property of that individual w ho ow nod the laud uj on it < l w .iki*. 
The plaintiffs own the whole village ; they, therefore, own the" 
bed ui the rivulet that lies within the boundaries of tluir village. 
It is clear that the Government lia« no right whatever t i claim 
the land of that bed and demand lent from the persons who may 
cultivate it. I, thwWoro, would give the plaintiffs a declaration 
that tiic bed of the rivulet within their village is their into land. 

Vi e grant the plaintiffs the declarations above mentioned with 
costs throughout. 

IUxade, J. In this case the appellants (original plaintiffs) 
sought as against Government a declaration of their right of 
ownership in respect of two properties : (1) a village site measuring 
15 bigli&a bounded by plaintiffs’ lands on all sides and included 

/owt V1 i a F wllich was * ;a/-OT P eiE0Jlal indm of the plaintiffs, and 
(-) the bed of a stream which flowed through the lands of this 

mAm village. In the plaint it was stated that these two plots 
were not numbered at the survey, nor. a summary settlement 
made m respect of them by Government at two annas in tie 
ffhpee as was done in regard to the other lands, and when plaint- 









THE INDIAN LAW REPORTS. [VOL. XXIII, 


16 0? - settlement would not of itself have the effect of curtailing the 
Vinayas&ao owner’s rights. Their, exclusion would only not protect these lands 
front an inquiry into the title of the iiuhndar to hold them rent free. 
Sections 33 and 61 of the Revenue Code, on which much stress 
has been laid in the judgments of both the lower Courts, have 
plainly no application here, because they relate only tj (lovcnu 
went lands, and they confer no power on Government to inter- 
fere with the private rights of the indmdnr to nsc his property 
in the wav most advantageous to him. 


The Sbces- 
taut or 
Htits ron 
Isiha. 


■the whole question turns upon the title of the appellants to, 
and their possession of, these lands as being part of their inuta 
village. As long as that title and possession are admitted by 
Government, no question of acquiescence or estoppel can arise 
merely from the fact that the appellants did not see any occasion 
to go up to Government, and apply for an extension of the. sum- 
mary settlement to these lands. In the argument before us the 
Government Pleader urged that, in ease a declaration was grant- 
ed to the appellants in regard to their ownership of these lands, 
it should be made subject to the right of Government to assess 
these lands if it deemed proper to do so. Government has ad- 
mittedly taken no steps till now to claim any assessment for these 
lands, and such a declaration cannot, therefore, be ma k> in this 
suit at the present stage. As regards the fixing of the quit-rent 
of 2 annas in the rupee, no declaration, seems necessary, as- the 
appellants-plaintiffs expressly asked Government in 1838 to levy 
such judi oh these lands, and it was the refusal of Government 


mum 




levy was first made in ISsG. and not in 1S-1 as was contended 
before us. Both the Courts have found that the claim yn- is. .f 
time-barred. , ' / y'sebObOjO 

On the whole, the appellants have dearly established their claim 
to the declaration sought by them, namely, that both the village 
site anil the hod of the stream belong to them ns being part of 
the inam village, and that the defendant hie. no right to inter- 
fere with appellants’ use of both the plots f.-r cultivation or 
■otherwise. 


Before Mr. Justice Parsons and Mr. Justice- E- made. 

BABA.JI BAMJI and others {owgixai. Defendants), Am.ie.vxTs, c. 
BABAJI DEVJI and others (original Pi, .ux tiffs), Oitosent.-.* 
Jurisdiction— Mihnlatdar — Milmlatddrs' Act [Bom. Act. Ill of 187U\ 
Sec. 4 — Disputes between riparian proprietors. 

A Mamlatdar s Court- Ins no jurisdiction to determine questions arising bet* 
wean riparian proprietors as to the amount of water each can take from a stream, 

A suit will lie in a Manilatdars Court where a person has been dispossessed cr 
deprived of the use, or when ho lias been disturbed or obstructed, or when attempt 
has been made to disturb or obstruct him in the use of water of which he is in 
possession or was in possession within six months before suit. 

Application under section 622 of the Code of Civil Procedure 
(Act XI Y of 18S2). 

The plaintiffs sued for an injunction in the Mamlatdar’s Court 
under the following circumstances. 

Plaintiffs and defendants were riparian proprietors of lands 
situate on the banks Ox a rivulet, defendants’ lands being situated 
higher up the stream than that of the plaintiffs. 

There were .several dams erected in the bed of the stream 
for the purpose of regulating the flow of water to’ the lands of 
the different riparian proprietors. One of these dams belonged 
to the plaintiffs and another to the defendants. The distance 
between the two dams was 62 cubits. 

* Application under Extraordinary Jurisdiction, , No. 183 of 1857. 
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Plaintiffs alleged that in th' d fui lant-’ dun tit to had 
always be* n a sluice or passage !t it tlmui^h whit it tin 1 wntu 
flowed down to the pltintiftV dam nn l t’n 10 come tin in mi 
that titty hid llvnt)" tie’ll tin* v it r *■ » c dlt ( ft 1 to it 1 1 4 itr* 
flair liw hnds in (In hut s b m. T!i 3 e >m; 1 tin. d (hat in 
October, IS Si, fin'd h tint-, loiitt t‘\ t » (hi » "(n'lh-lu 1 pint 1 , 
tin*, cuxti l a m)!i 1 t! tin with mt 1*13 shun o pt,, tgi m it and 
thin by stoppi d tin supply of th n v ititlnu {(in plaintiffs’) 
hauls. Tin then fm , pi i)t 1 f >* .11 iijiutfi 1 dm ding the 
defendants i> op mi a slide m th it dim, ml r *,111111104 tin m 
from raising any oVl ruction in fntun t> th pi, \ jo of the 
watir on to tin* phuntiilV dam. 

The defend mts pkstlul Hut th lemiti* h 1 1 hn n .tin* -Inice 
or pass-lire in their dam. and th it tin p! lintitls’ user, il n >13 , had 
not been obstructed by them. 

The MamlatiUr fouul in ki\our ot’ the plaintiff'", an 1 mall 
an order on the deft ndauk, tint “at tin time uf buiidin., tits ir 
dam in the month of Kartik e\ ay juir or about th it time, tin y 
should, according to the aha it (or established puudiei ), lea\e i 
sluice one foot in length and half a foot in height for the purpose 
of supplying water to tin plaintiffs. ’ 

Against this 01 dor the defoii hints applied to the ITi_,h ( mil 
under its e\ti aoi dinai y juiklictmn an I obtained a ml ms 
to set aside the above older. 

T, (i. B'am lurk v, for tin phiuiti T", sln\\t 1 cuis 

II. C. Coyuji, for the defend mts u nhn. 

Piitsovs, J. : —This case laises an important question oi juris 
diction under the Msimlatddrs’ Courts Act lb7d. The pirtics 
are riparian occupants of lands situated on the banks of a 
rivulet, the land of the defendants being higher up the sin am 
than that of, the plaintiffs. In order to regulate flu* flow of 
water, dams are erected in the lied of the stream and thus a head 
of water is obtained which is led off by channels into the adja- 
cent fields. There are, it seems, no less than six of such dams, of 
which the plaintiffs own one and the defendants another. Each 
of the owners is hy custom allowed to take a certain quantity of 
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water, leaving the rest to flow over his dam to the dam of the 
nest owner. 

The plaintiffs allege that as their dam is very close to the 
defendants’, being only 62 cubits below it, the custom is that the 
defendants should not have a solid dam but one with a sluice or 
passage left in ii, so that the water should not be dammed up 
veiy much, if indeed at all, by the dam, but .should flow on to 
their dam and bo there brought to a head, and that in the month 
of Kartik, 1806, the defendants, in breach of that custom, erected 
a solid dam, and they sue for an injunction that the defendants 
should be ordered to open a passage in their dam and should not 
disturb or obstruct the flow of water. 

The Mdmlatdar raised the issues mentioned in section 15 (c) 
of the Act. He did not, however, record any findings thereon, 
but he decided that "an injunction be issued to the defendants 
that at the time of building their dam in the month of Kartik 
every year, or about that time, they should, according to the 
mhivat, leave a sluice one foot in length and half a foot in height 
for the purpose of supplying water to the plaintiffs/’ 

The question is, whether ho had jurisdiction to hear such a 
suit and grant such an injunction. We are of opinion that he 
had not. We think that a person can only sue under the Act 
when he has been dispossessed or deprived of the use, or when 
he has been disturbed or obstructed, or when an attempt has been 
made to disturb or obstruct him in the use of water of which he 
is in possession or was in possession within six months before 
suit. A owns a well or water course, which is in his possession. 
If B prevents A taking water therefrom, or takes water therefrom 
himself, a suit will properly lie ; but if A owns one portion of a 
water-course and B another, and if B takes from his portion 
more water than ho is entitled to, so that a less amount flows 
down to. A, we conceive no suit would lie in a Mamlatdar’s 
Court, because A never was in possession of the use of the water 
in B’s water-course and no obstruction has been caused to A’s 
use of the water that might be in his water-course. If Buch a 
suit lay, then the injunction would have to be not merely that 
provided by Schedule (c) of the Act, but an order on the defend- 
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Demmlcr 20 , 


Before Mt, Jthhu ParsM* at 1 J 2 > J fid p , f , 

QITEX-E tlPRE-^ i OAM^I It UlkI.HtLN V ‘ 

Criminal JPtoudme CWiYJk* A o, ISs 1 n- , . . 

W.,«, AA A: r" 

A Sessions Judee, iiavn « not r*fWn/i < . „ , 

« , , . ^ ci ci runsul i*> 1 \nLo n pant* u r u j L i u v n 

Suboidmato Couit «mla ot on 1 n tu < i« I]*? , , 

sanction ‘ ‘ " 1 ' * *» * h* 

An apphcition toe, S< . i ms Pi! i ,, , „ . r , 

nnda section 195 of the < - io w » o m la | ,, d tt , „ * ‘f 1 

byhm!!**^ m SU< "^ * ^ r ° 0Cl '^ m ’ w ll " ft nd « »«n <t (1 , x \'« 

AmicmoH under action Uo of the CM,* of c umilllll p , , 
cedurc (Act X oi 1S62). 1 luI Fl °* 

The accused Gantsh Rarakrishna Pathak, hmim ^.fninni 
a decree agaxrnt one Gangaxam bin Sankuliia Un, VomTol 
Small Cause') at Poona, applied for 0 Mention 0 f t i„ B P 1 
mttat certifying to tie Court certon, ” 

b«n reads m part eatiefaction of it. LLnp.n Small 

# Bulsion, Ko, $ 21 of 3 807 . 
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Cni^e Com i ' i tnli l o suuti »n mi 1 t «• t ti m 1 M < i th V > 1 ***** 

of Ciimliial Fioet hiKflci X of I f > j i *t * t him t i i n v 

offence mult r ; d oi 21h ot f In hm P< d I t \n XLY * F 

lie id i i Bu s e n Jn 1 * t ) u \ »l tin MUitnn, &AMi!i.MJurA 

but the St ssn ns Jtid o tm (dh Api it, JS »7 <1 dnu i 1 > mlah im 

The accused buh^upu nil) mile nnoth r 4 \\ phe limn to the 
Sessions Judgt , who thump m in \knud hm \m % urns cub r, and 
on 21th August, 1M7, ro\oki 1 the sanction, gn nig the follow- 
ing reasons 

u Looking to the iut iluit ihopi »f ul ngsm it nut < £ i Nib uduufc Jud *(* 
and oi a fsm ill C use < otn fc lul u m Pu i n tun u\il, it tpp o to me 

that any ipplic it on 1 1 ju\ is i oul s \ \ 1 ’n o la <fti < ml muh r 

section 103 of the Oum i 1 13 t m e 0 d im t h m i s niuk \ tml 

pioceednu, not oiU u dui, tl fi t i t Bo i h turn m the (k « f i 

Small Camo Con it Jiutyc is nndt t » the ( ou t o Sl on. Win ihci Ihiuit w 
of the law js s Hind oi no * I im iuilhc * Jt < p n i tl tt it k tuirp It nfc to % 

Court n tin, in ns t ii i nv t Court f n n mi io it nrnl r its older, and 
fox ir isoiis shown t ) i \i c th oul is of h < * iut a *<\ So 1 on 1 u < f th' 

Cximmal Phh oduie C i h coitus til) mi 3Ii i i is cu an u\ nk n d 
paw eis. In Bomb v\ Cumin d It ibu,s t u IS 3 , \o IS, dit* d 1 ith Sept* in* 
bei, 1800, it was held th it it w t mipuuit t > i I>i t cOHaiJi th u» oidu a 
fin the i niqmi } un lu cl tiu 117, dtiioii^h Ijl m juw de lint l to d soon \ 
pirn ions <k c xsion m the um inti i 11 *. t tQ -T p i% > C.-T Tin » 
was idled upon b the othci sale a> shj Ui t th Ifmh C uii iinml itutw 
its judgment pionounced on iommuii m i umim 3 etc Hut t \ t wm t 
pooulm one *.* , *. ...... Jt w is held h> t 1 uli Imnli tint it hid not 

pou ex nndu su fcion 130 of tin Cnuimil Ptoculuio t'olo to uuu its judg- 
ment pionomiLLcl oa ic vision m a cniinn tl c i c N thin, unsaid i lolls 
powexs under section Id 3, nox its p me is ci ac\ i nn ui . uul ci k * ....... 

On these 0 i ouncl > I am ci t pinion tint it is open t > tins t out ini its x< \ isioxml 
capacity to uniew its tcimei ad ad 

Against this Older Gan^ai am, the ju l^nn nt-dehior, applied 
to the High Court nuclei its iCMsionaj juiisclietiou. 

Imurartf?/ (with him A.O. t 'luuuhivcu iar) 9 for the applicant 
The Sessions Judge had no juiisdietion to ie\ itw Ms previous 
order and revoke the sanction* The proceedings before him were 
not of a cx vii, but criminal nature. It has been hold that the 
High Court cannot review its orders passed on revision in crimi* 
nal cases— Queen- Empress v.CKWl If the High Court 
CD (18S5> I* L. 10 Bom., m 
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UJU. JkJLlH 


cannot, orach ie-s can the Si-si<nf» C'omt rovhw its orders 


& Parsed in rmi,i,m. 

Gakwji Sli'rmm J , /??„,« ? /;•’ /, f ,j { j 

fUsmtsHXi. tion in }ti ( M nb , « i, m it t 
of a civ il suit ,n <>i : w j j 


" * ,l “ M< M; fun <iiuj , for sane- 

twiUn i«, m nf, , tt „ mit t in t .«,! C mtu tie* e<niw> 
of .muMut ui: i ,! oh ! ,u, In U mbhui 

1 ii • !s<<1 P 1 ’ l 1 11 ’ v 1 ! 1 1 ‘ 1 i ( iv J nod uni crtmiini, 

<m»l tin, Cuuii .1. i i with th mut r it,, I ,*i ,. tl nf tl 

C;^o ui Cn,l ft... Im. . Th .s Ju U, h*!, thuvforo, 

■ ,Ull ; S : lle(i0n ^ !*>' 'i '»• • i.l r. A. umm* tlmfc pro- 

ceodings under section i*.C» „f tlu t’r.mmU Pi -cwluie Cade are 
of a mmmahmtmv, t!u*r, in nothin * t , pr, v uni a Criminal V „a l 
from excreismg tlu* power of iui.w which in Inherent in curry 
Court unk.nMi In cxpn.nJy taken away by statute. Section 8«?!> 
oi Act X ot IS*. no drabt prevents a Criminal Court from re 

27JZi 1 1 f m : nt f ( r ifc *• ^r l Bab thc onlw * «■* 

. , 1 ^ 1 ie ^ c ' , ' sl01H Ju<3 h f c hi the present case is not a 

judgment— sections W’.S. None of the conditions sf at j - m 
tioso sections apply to the order in .picstiou. Xor d.u, Mution 

Colrt W V nf rd f Ca . t0 ju ^ incnt " nnd ord ^ ^ “ m* Hate 

Court. Lut thc order m question wa, admittuliv p is-, f i, y the 

SrSf "**>-»“+ u 

. The lulmg m Q,>nn-lu l} n is v. <\ J\ T c " dues not 

was L hhl T a Ca "° -° f U C ° m iCliun ° U a tri ' lL JI «« there 
was no tnal and no conviction, 

Pabsojt>, J. : — Tlu> only point ki’oiv tis i, uhi ilu*r the Sessions 
Jiidge, having refused on the tith April t. , revoke the sanction had 
jurisdiction, to review hi, order and revoke it on the 3 Uh Au’u 
I entertain no douht that the proceeding before the Sessions 

1 4he " ^ 

‘m " r " Br,,r , tk ' m A » rii 
u i a m i e\ isjon and not hy way of mnmil ThU 

b.,ng so ,t , ,„il« clew, f,™„ (It 4 Jot « tJtt 

9"? ?**«• V - ™,1 of, ho AllahaM ra 

nX ; T °‘" ?” "* “ “*« onler wold oot be 

”p I 1 ****’ “ P»M, te to it 

■ « “ <>«l J- 1. a, is w, es 

< 3 > (1885) 1. L. B., 10 Boa., lf& 
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the Court held that its order rejecting .in application to revise an W3, 

order granting sanction was final and conh i not he reviewed by it. Qm%~ 

If the High Court has no powt r to review its order, the Court of Bj ** aB,s 

Sessions can have none. We set aside the order of 21th Au uisfc. „ 

*> Rahjcrishita. 

Ravatu', .T,:— The only (jnestion we h<i\ e to consider in this 
case is whether the Sessions Judge, after once passing an order 
declining to interfere with the sanction grantid hy the Small 
Causes Court Judge, could entertain a fresh application, sot 
aside his previous order, and moke that sanction. The autho- 
rities seem to me to be clearly against the exercise of any such 
power by the Sessions Judge in respect of orders passed under sec- 
tion 105. There is no provision in the Civil Procedure Code on 
the subject of granting sanctions to prosecute. These provisions 
occur only in section 19 3 and in chapter ,‘35 of the Criminal Pro- 
cedure Code, and it has been held that proceedings taken under 
section 195 are judicial in their nature, and not ministerial, 

(Laraiti v. Mam The procedure of granting sanction 

to a private party is only an alternative of the more direct 
procedure of complaint by the Court before whom the offence 
is committed. In a case which came before us by way of ap- 
peal on a point of limitation from an order of dismissal passed 
by Mr. Justice Candy, we confirmed his order, and held that pro- 
ceedings under section 195 held on appeal before a District Court 
were criminal, and not civil, proceedings. The first application 
to the Sessions Judge, which he disposed of by declining to 
interfere, was thus a criminal proceeding, and he had no power 
to admit a review, or to revise his order in the way he has done. 

Section 309 expressly provides that no Court other than a High 
Court can alter or review its own judgment, and section 430 ex- 
pressly provides that all judgments and orders of appellate Courts 
are final, except in eases provided for hy section 417 and Chapter 32. 

Section 417 rolates to appeals by Government, and Chapter 32 
relates to references and revision. This latter procedure is obvi- 
ously intended to be a substitute for review in criminal proceed- 
ings. I he Allahabad High Court has ruled that an application 
to a Sessions Judge to set aside a sanction granted under section 
195, is a proceeding in revision— M eMi Hasan v. Tota Ham®, See 
R) (1883) 1. L, B.j 5 AH., 224. (2) (1892) I, L, B., IS All, 61, 
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- a,mier8G - s < < • «t 1 1 1 1 m t „„ f//u , w )U|/ 

wntammgHomknmlntamuitLl turn v „ -.V < , JWy , J 

such dot. mm nf« 1 f 

An, ado a payment of Its. 22 to 12 At A\ n* pusi C mail, « „„ to 

anting to the Moving cff«t !! W imiv.d I!,. 22 » l mi . hv d n .stamp a 

1 oM^rr ‘t «" ' 0nVi0tl ‘ d ’ nnd,r wtlon (tl ^ tho InduHMampArt 

(1 of 1879), lor not aflong a receipt stamp to tlw woniommlmn. 

IMd , (anwwag tho oonviciion,) that tlw momorandnm w,« not a r.n ( i„( To 

constitute a rm n ,i within the meaning of saotmn .2 (17) rf the Stamp Ac t them 

must be an at Inowledgment, either expiess or implied, of the receipt md not 
mere statement that money was leceivod. ^ receipt, and not » 

* Criminal EevUon, Ko. 370 of 1897, 
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Apflicuiov under section Hi of tin CoJo of Ciiminal Pro- 
cedure (Act X of ISSi). 

The uceuaul \vm-> clur 0 i I mult t si uioii ol >1 tii ■ fn h m 'ot imp 
Act (lot 1870) Mith p losing a it a ipt iox 11 ,22 on bull ill ol lu 
master without affixing a st imp to it. 

Me ad mitt* cl luiaing written the < locum* at, hut e m tun it d tJiai 
ii was not a ice* ipt, Hi ■» cum* u«w ih n one fm* d ui paid 

11s, 22 to Kushal Vest a and tie and a f *lhht or niunni m lum, to 
be made of tin payment, and i hit In .neon 1 1 i Jy m i le i m< mo* 
randum in writing to tin following uiut — f kudul \k<u has 
received Rs. (22) twenty-tv oA Thm memm andum wa> not 
signed by Kushal Ve«ta. 

The Magistrate, how e\ or, held that the document was a receipt 
and that it had been p ixscd by the accused £01 money paid to him 
on behalf of* his master, one Kushal* Me, therefore, convicted 
the accused under section 61 of the Indian Stamp Act, 1873, and 
sentenced him to pay a fine of E$. 4. 

On appeal the District Magistrate confirmed the conviction 
and sentence. 

Thereupon the accused moved the High Court under its 
Revisional Jurisdiction, 

J£. M. Javlieri for the accused* 

Eao BaMdur V . I, Kirhlar, Government Pleader, for the 
Crown. 

Pabsohs, J. i The applicant has been convicted of an offence 
under section 81 of the Indian Stamp Act, 1873, m that he passed 
a document changeable with stamp duty without affixing a proper 
stamp thereto. 

The document referred to is said to be a receipt for a sum of 
Rs. 22. The original is not on the record of the ease, but the 
copy filed," which we presume to be coirect, rims thus “Kushal 
Vesta has received Rs, 22.” The applicant admits that he wrote 
this document. His account is that timed Bhagvan paid Es. 22 
to Kushal Vesta, and that he made this as a memorandum of the 
payment. The Magistrate finds that Kushal Vesta is a mistake 
for Kushal Moti, that Kushal Moti paid to the applicant Es. 22 
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BALTAXTi VPPUi MHVThUi o Pi inuu), VrrkiUM, tv 

Dmmber 2S» BHH ispoim l s (tp hm*\\i ) lit -f >\w\Tg # 

V&idi&F a ltd puwhtts* V * lh pa* t lh fht of pm* i t * r t r fu * » f ?i pc It — 
Lien of pan htt serf or th p nt vf tki ptn ha \ » m n« if pm } hi$ hi i. 

A purchaser of land who \m paid put of Urn ptmlnst *nmmn by *»y of 
deposit, but who afterwards unjustifiably tvpmli ifxn tli cmitm* t of puithtm, oi- 
ls guilty of any default by Kasim of which the ml m nut * mwil out, w not 

ontitM to recover the deposit from the uinlor 

fha vendor is not necessarily entitbd to rot am the ih»pt»df mcnily bofnits» 
under the oirarunstanees the Couit lefuaes to giant spu itw inimmnm against 


Prom the moment pari of the pmeh^-numey is paid, the purelvteer hae ft 
lien upon the property to that extent, which Hen mn only be lost to him |y 
reason of Ms fading to carry out his part of the contract, 

# Second Appeal, No, 425 of 1897, 
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188?< which ht> mvi 1 tn tiit nn t r ttf th* applit an! , an 1 that the 

/*?« fipplirmt up him thi 1 nm nt, i 1 h th uL tint it U a 

Manumit, Kftipt. in tsinmha it i t »t L . J I ’ 1 n hci i\ul. 

It is tilt t t i s i i " ti 1 i n 1 t i’ii t i -utli an 
t shut *i Ait limit ( » k . V u \\d nut 

t’\ mum it \ if it.. 

Tht* j i it. i 1 mi it i. ,i in >ipt. 

Fur tin h ft imni itt » i l t'i ,t t u , i 'hi M i. th. tl > >111111 at 
t > L wlml it pmp tii , i * It i t, u n th ' Ku it ii Vi sta 

Inn i’t t’t 1 v 1 l R>. IE’. i<i 1 n tit it .t 1 t* in » is nut aitlu unit 

that tin tv should In ,t stab m ui, thin’ mu it it ,ui n< know- 

li‘ilj 4 un>iit, i ithu* t *qn\ s' ur si^uiti- tl nr import ed, Ii is fit* ir in 

tiie present cum tint tlnm is until •. Kusluii Vetda neknowkdaosi 
nothin^,, lilt* applicant nut r« ly writes uul a memorandum of the 
fact tint certain rami ws wt ie ri euwl by a certain other person. 
This memorandum cannot be ht Id to be a receipt within the 
menuins. of the Indian Stamp Am, s, etiou d (17). We morse 
the comiction an*l sentence and act) nit tlm applicant. 

Cvd> id Ion severs*? t 




SiX'ONn appeal from the doeisi m of H.» j H dni lm (5. V, Litnsyo, 
MM Class Subordinate Judge of Hi 1 4 . 111111 , with nppclMt' powers, 

Suit liy purchaser against % end tr (defen liuit 'no. 2 ) and others 
for return of deposit. 

The suit as ultimil ly fi aim'd w.w to recover the mim of 
Its. 712 paid by tin* phiintiH us part of the purehuhc-moBey of 
the land in question and to make it a olint* ;o on the land. 

Defendant No. 1 was the 0114111 d own>*r and vt ndor, Defmid- 
anfc No. 2 was a purchaser of put of the land nu h r a emit met 
(subsequent to the sale to the pi until!'. Dt l\ 11 iaut No. »i held n 
mortgage upon the laud. 

It was alleged that tli * land was alrealy s *1 1 in execution, that 
the court sale was set aside on the application of the first defend- 
ant, who was permitted by the Court to re-soll tin. land by a pri- 
vate sale to the plaintiff for Its. 2,000. It was alhgcd that by 
agreement Rs. l,2dS out of this sum was to be paid by the 
plaintiff to the third defendant in discharge of his mortgage, 
when the term of the mortgage should expat*. The rest of the 
amount, vu., Its. 712, was paid into Court to be divided between 
defendant No. 1 (the vendor) and others under the agreement. 
This sum of Rs. 742 was paid into Court in December, 1891, the 
sale being thus cancelled. 

In accordance with this arrangement a deed of sale of the land 
was executed by defendant No. 1 (vendor) to the plaintiff and was 
handed over to the latter, but was never registered by him. 

The land remained in possession of Jhe mortgagee (defend- 
ant No. 3). 

In June, 1894, defendant No. 1 sold part of the land to defend- 
ant No. 2 . 

In December, 1894, the plaintiff filed this suit. In the first 
instance he prayed for a declaration that the land belonged to Mm 
and that he was entitled to redeem the mortgage of defendant 
No. 3 and for other relief, but on .settlement of issues the plaintiff 
was content that the only question should be whether he , , 
^titled to recover the Rs. 742 with interest and to m&Spejthat ** 
a charge on the whole of the land. < • j, * 4 jl 
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Defendants Nos. 1 and 2 pbnd.d tlmt the Sk 712 had not Wen 
paid hy plaintiff, hni had n ally b, , t, j aid into Court l.y defend- 
ftnfcNo. 1, find ill if tin sde i t pl.imtiti was a di no, and they relied 
on the lact fit it Cm - d<*-d, i d in 1 not ! u n r< pd< i, ■!, 

Defendant No* A tii 1 n<»t apju u # 

'I’ll' 1 SuJ„m]i, ui(, J„l., ,1, ,,UmtilU M . 

M.lu.,1 mt,,, until f<™ll t„ ni „|,.f, 1 , 1 | mtKu . ! 

™! ■ '”<■ n '• <■' >" i< .f „„ ,1„. ,, n , OTtv , 

m the Mth hUhh\ w*^ nmegideu d* 1 

The plaintifE appeal, d.u.ntunlii.K (D that tin whole land {,>. 
the part sold to del, ndant No, 2 in June, 18) t,n»d the r, st) should' 

; h" f • 71i - ^ <=> ** «» money llldtl 
“ “ ; defendant No. 2. The appellate Court, however, 
confirmed the lower Court's decree. 

aJN» Pl »ff ! PiMU ' J t0 Ui ’ !l L '" mt °»>y ilofeiul- 

No. . appeared to oppose- the appe.,1. ])ei'end M1 t N„. 1 ,]„! 
not appear, m 

JBahji J, Bhagvat for the appellant (plumin'). 

Narnyan V. Qolhah tor respondent No. 2 (defendant No 2). 

foCtS ° £ thiSCa?0 are thi ' <0 ‘ T hc land of 

decree ol f n * \ atlac5,c,J an ‘ l sulti >» execution of a money 
decree obtained by dot. ndant No. 3. Tn orde, to induct the Court 

. - ^ tho bal °’ Phumiir was put forward ns a purchaser at 

sale! A(SnHy Bs S;( i ” l> t,W " H lpftl,/u ‘ I 1111110 Umi-t 

follows : — Rs. 78 - 14-0 fco'ckf J^lut No iT \ m ^ ^ 
set®® Us 200 Ln fi fi ® Account oi Ills money 

onsii brat ion of ilia sale 
'°* who \\m another 
it 1 ant Xo, ] t the owner 
U P the E'f, 2,000--* ti>., 

,f tlia «<»%«*» on the 
f the mortgage hod hot 1 
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Tl«s deed 1ms not boon registered. The land remained in pos- 
session of tho mortgagee (defendant Xo. ■}). In June, 1834, 
defendant Xo. 1 sold part of the land to defendant No. 2 by a 
registered deed of sale. 

In December, IS )4, the present .suit was filed hy plaintiff for a 
declaration that tho whole land belonged to him, and that he 
was entitled to redeem tho mortgage of defendant No. 3, and in 
the alternative for such relief as tho Court might award. On 
the case coming up for settlement of issues and on tho Subordi- 
nate Judge expressing an opinion that plaintiff was only entitled 
to recover the Es. 742, plaintiff applied (exhibit 10) stating that 
ho was not sure that he would get the land, and prayed that his 
claim should bo confined to the recovery of the Es. 742 with inter- 
est, the sum being made a charge on the whole land. 

Defendants Xos. 1 and 2 pleaded that the Es. 742 had in 
reality been paid by defendant Xo. 1, and that tho alleged sale to 
plaintiff was a sham, as was shown by the fact that his deed of 
sale was never registered. Tho Subordinate Judge found that 
defendant Xo. 1 had failed to prove that he (defendant Xo. 1) had 
paid tho Es. 742, and the Subordinate Judge, therefore, held 
that plaintiff could recover this sum from defendant Xo. 1, but 

COllld not liavc ** ehflvoA f] , ^ ,, , _ 
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IW?(? of this njijMal. In i ho fiw },!,» \ k tkr d.Umknt No, 1 
appmlitl m m.t i.mi tilt .1 » 1 1 < <t tit h i C mi uw aiding to 


the plaint til r)u Ik. 7 IJ t> h t t m f it tl! him (<1 f, It ,j iu ,t 
N<», J), it i> tit n- th ti tit l, i, i nt N >. 2 < a » t tk im , ].j, rt u n to 
the deer. < upptuhd ,i nm-t wlmh it. * mlllm, t tken by way of 
npputlj and it is mil it tint m. . t ik. t hjutmiis m ilmt 
plaintiff m not t nt n I 1 tt t t h h„< on th > 1 m i ini tin IK 742, 
heeanso plaint Hi hiH not pm. 1 tint k i.aih pi m idol that 


money. The Submdinate Jud 


has it mailed tliut the 


decree of the fust Court :i , rinst defendant No, I H must ho 
allowed to stand, as the defi mlant No 2 in ledstmg the appeal 
failed to satisfy mo that the lower Court's finding on the third 
hsuo is wrong.” That issue w as » Docs defendant No, 1 prove 
that the sum of Its. 1 12 was m reality paid by himself ? ”, and 
the Subordinate Judge of the first Court ft turn 1 on this issue in 
the negative. But the mm primarily rests on the plaintiff to 
prove that ho furnished the Its . ) 12 which he safes to recover. 
If he fails to piovo this, then there is an end ol the east, ,it once 
as against defendant No. 2, though the decree against th fondant 
No. 1 must he allowed to stmd owing io ddemUul No. 1 n it 
having appealed. The plum ill nnhu dl\ points to the n< it ds m 
the unregistered deed of sale and m in. Couit iccoi.ls. win. li show 
that he as nominal pin cinder paid the moiier . On tin othei ham], 
there is Hie tact that plaintiff ful.d to legist, i tin deed of sale 
which was executed l.y del', mlant and h tnd. 1 to th. plaintiff, and 
it is possible, thuiinn , that tins. 1. 1 it.tls ui e in. i, I\ ioiiji.il, ft 
is for the Court to weigh these fat ts w ith the oik r t \ id, nee, an ,l 
to find specifically whether the plaintiff paid the Ik, 742 which 
he seeks to recover, (See the judgment of th. Privy Council 
in Ghmdrg Deby Permit v. Vhoiuhy JJou hd Stnj'K) It may 
be necessary to permit plaintiff to adduce cvi.hnco in support 
of his plea, which owing to the form ol the did issue he had no 
opportunity of giving in the Court of ihst instance* * 

In the next place, the question is, w Iiether plaintiff, on proving 
that he himself furnished the Rs. 742, is entitled to & charge for 
< cm all or part of the land in suit. The law oa Md* j 

^ point is clear. Plaintiff cannot he entitled to charge fepife* 1 
raMtk A | ^ (1844) 3 M* I, A., 348 at s $%, ' i 1 ff f f 1/ 
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Rs. 7 12, even though ho pan! tho ‘•aim, if he is not entitled to 189 7 « 

recover that sum at all; and he i> iutfc entitlid to ueover the Baita*** 

sum at all if the coiiti.n L fm ‘■ah* v> t nt ofl hy tit fault on his part. -r^, , 

This is clearly put m Pij on hj unite i'oiiornmncc (-Sul JSd.}, 

section 1187, wheie uumuous antlioiitios aio quoti d : — 

“ \Mure the puiclmsti iftw unking i jujiiient hy way of ihpnsil nnjus- 
titi »bly ji’pmTiatcs the omitiu’i,oi it in an/ tilt i iuty gmt off thiv tiff k his 
dtfaull, tin vaulm i«, m the ah»ui<t of tipnktun on the point, entitled to 
retain the mono), tuatni-j it as Imnq bun pud to him i*t ,i guarantee for 
the purchaser's peifmnuncc of tin cunti ut ” 

It does not follow that if the Court would refuse specific per- 
formance, the vendor would lie entitled to retain the deposit. 

This point was brought out in the case of Howe v. Smiths 1 *. 

Cotton, L. J., said : — 

“ It mar well be that them may be circumstances which would justify this 
Court in declining, and which would i equire the Comb, according to its 
ordinary rule*., to refuse to oidti specific peitormance, m which it could not 
be said that the purcliasn had npudntcd the contract, oi that ho had entirely 
pul an end to it, so as to enable tin \eudui to retain the deposit.” 

In the present case plaintiff does not claim specific performance 
of the contract. It may be that he is not entitled to make such 
a claim. The seller luring cveuited a piopcr com eyanco (as 
he was bound to do), tho plaintiff may not bo entitled to call on 
defendant to execute another coin ejance. It also may he that 
the plaintiff in the absence of a valid conveyance is not entitled 
to the declaration which ho prayed for in his original plaint. 

But it does not follow that he is not entitled to a return of the 
Rs. 742. So, too, with regard to his claim to a charge on the 
property for the Its. 712, if he proves that they came from his 
pocket; tho authorities arc manor ous as showing that from the 
moment part of the purchase- money is paid, the purchaser has a 
lien upon the property to that extent, which lien can only bo 
lost to him by reason oi his failing to carry out his side of tho 
contract. This is dearly brought out in tho leading case of . /■/ | 
■Bose v. Watson 2 \ It was there laid down that if the contract . S<Lmh 
fails, and the failure is not to be attributed to any miscondt«|tsl]l||lw 


i , -i \ if fif 

, i • .118 
ill fb' r&p! 


p, (1> {1864)57 Cb,©^ 89. 
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Ins bond fuh payment. In that ease tlio faihna 
was attributable entin ly to ilia undor. The pm 
rejected the eon ti act or put nil end to it. He \\ 
willing to perfoim if. if the \tmW bad p, ihmm 
which in good faith lie was hound to do. On tl 
Dm\. Grant ^ was a <>t-e in which the Omit 
plaintiff purchaser had lust his lien for part pay 
chnbc-rooiiey, because his conduct win quite inc 
the idea that the agreement had lcnuuned in force 

Now in the present case before ns it would 
that ^.Subordinate Judge, A. P., did hold that the 
entirely on account of default 




sewn at first sight 
contract fallal 
on the part of the purchaser. He 
said . ‘ The defendant No. 1 has done all that was necessary for 
him to do for completing the contract, and plaintiff has deprived 
himself of the same by his own unjustifiable omission to get his 
deed registered." If the Subordinate Judge, A. P„ had stopped 
there, there might be ground for the contention that he found as 
a fact that the contract had gone off solely through plaintiff’s de- 
fault. But the Subordinate J udge, A. P,, w out on to say, “ the .sale 
to defendant No. 2 is no doubt a fraudulent transaction.” This 
finding is quite inconsistent n ith the former finding. If the con- 
tract went off owing to plaintiff's default, where and whose was 
the iiaud in defendant No. 1 selling part of the land to defendant 
No.£ ? If there was fiaud in the silt- of part of the land to de- 
fendant No. 2 , then there was still a contract, w hich plaintiff had 
not rejected or put an end to. 

Haying regard to these inconsistent findings, the only course 
open is to reverse the decree of the lower appellate Court and 
to remand the appeal for rehearing in reference to the almve 
remarks. If the Subordinate Judge, A. I\, is 0 £ opinion, on the 
evidence before him (which was adduced on the 4th issue— what 
relief, if any, is plaintiff entitled to obtain 5 ), that the plaintiff by 
his conduct showed that he repudiated the contract (assuming 
of course that plaintiff did really provide the Rs. 742 which were 
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defendant No. 1 did not appeal against the decree of the first 
Court. But if the Subordinate J udge, A. I*., on a review of the 
noted authorities above is of opinion that plaintiff having really 
provided the Rs. 742 which were paid into Court, is entitled to 
recover the same, then as regards defendant No. 2 the question will 
arise whether plaintiff is entitled to have a charge on the land sold 
to defendant No. 2. That will depend upon the finding on the 
issue whether defendant No. 2 had notice of the agreement by 
defendant No. 1 to soli to plaintiff. No finding was recorded by 
the Subordinate Judge, A. P., on the question of notice. The re- 
mart, that * the sale to defendant No* 2 is no doubt a fraudulent 
transaction ** is not a dear finding on the issue. As regards the 
land not sold to defendant No. 2 , the plaintiff is of course enti- 
tled to a charge, if he really provided the Rs, 712, and if he has 
not lost his lien by reason of Ids failing to carry out his side of 
the contract. 

Decree reversed and appeal remanded. All costs, including 
costs in this Court, to be dealt with by the Subordinate Judge, 
A. P., at the rehearing. ° 

Decree reversed and appeal remanded. 


APPELLATE CIVIL, 


Before Mr, Justice Candy and Mr, Justice Fulton, 

NINGAWA (oEiaiSAt Defendant No. 1), Appellant, v. BlfARMAPPA 

AND OTHBBS (ORIGINAL PLAINTIFFS), RfsPONDLNTS.* 

Evidence— Evidence Act (Jo/1 87a). Sec. 32, C'h. (2) and (3 )-JDced-Eccitah 
in deed— Description of lowidan/— Statement against p> c mi ary or pro- 
prietary interest. 

The plaintiff sued in 18U3 to lectn ei possession of certain land. The defend- 
ants denied the plaintiff’s title. The plaintiff tendered in evidence a registered 
mortgage-dead of adjacent land executed m 1877, which set forth the boundaries 
of the land comprised in the mortgage, and as one of such boundaries referred 
to the land in question as then belonging to the plaintiff. At the date of the 
dead there was no litigation existing between the present litigants, and at 


December 23, 








oral evidence. Having in viow tho fact of plamtui h possession 
in 1877, the evidence of witnesses Nos. W, 42 and 88 appears 
more probable than of those for the defence 

In second apjxml it is object t<l that tho document exhibit 70 
was inadmissible in evidence. It is admitted that Ningn Tahvar 
is now dead and that ho was owner of the Survey No. 94, which 
was bounded on the west by the field now in dispute. It is not 
denied that Ninga Tahvar executed the original of the copy of the 
registered mortgage-deed, exhibit 70, and no objection was taken 
to the admission of the copy as such. A recital in that deed is 
that the land on the west is the field of Bharina Taiwan, i. e. s the 
present plaintiff. The weight to be attached to such a statement 
cannot now be considered by us. That is solely for the Judge 
of the lower appellate Court to decide. 

But it is contended that the document was inadmissible in 
evidence, and that thus the Assistant Judge was wrong in re- 
lying on it at all, and weighing the statements in it in connec- 
tion with the oral evidence. If this contention is sound, then 
the decision of the lower appellate Court must be reversed, and 
the appeal remanded for the Judge to weigh again the evidence, 
alter excluding from consideration this document, exhibit 70. If 
tho contention is not sound, then the appeal must be dismissed. 

The Assistant Judge apparently held that the mortgage bond 
(exhibit 70) was admissible, and the statement therein, as to 
plaintiff being owner of the land to the west of the field which 
was the subject of the mortgage, evidence under section 82 (2) 
of the Evidence Act, which provides that a written statement of 
a relevant fact made by a person who is dead, is itself a relevant 
fact, when the statement was made by such person in the ordi- 
nary course of business. The applicability of this clause entirely 
depends on the exact meaning of the words “ course of business.” 
The expression occurs in more than one place in the Evidence 
Act. Tims, in section 16, when there is a question whether a 
particular act was done, the existence of any course of business, 
according to which it naturally would have been done, is a 
relevant fact. Illustration (a) to that section is evidently tho 
case of Ettherington v. KempO\ The f< course ;of business” 
<» (1816) 4 Campbell, 198. 

b 1047 — 8 
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thej'e put forward was a pertain ti-nge in the plaintiff's count- 
mg Imm-e. It was nut a nsi,i‘ in a plicate house, which how- 
ever methodical, cannot c tri \ the suite weight as tin* ordinary 
routine of ..n < Hit <*. So to i. In siotim 111 the Omit tuny pre- 
sutne tin t vi* * nr, .1 cu\ f i -t , which it think. Itk. ly to have 
happt tu ' i , ri >4 irti l» in., In i to the common yours* of eatuial 
event i, hum in mu ut t, itui pnhlic and psivate husin ss in tin it* 

1 elation to tin ticts ol the partieuku ease. What is meant by 
“ the common com-.* oi public ami private 1 .tidiness UUistra. 
turn (/), with it - e spltuiation ivhrs fo the pnhlte busiui-s of tlm 
Po-t Oiiiee. Private bu-itn*ss would apparently apply to Mteh 
a ease as Hut uliu.hd to above (. Uethmmjmi v. K, mj>). If tho 
expression was meant to include the dealings of a private imii- 
viduai apirt from his avocation or business, different language 
would have been us. d. The explanation to illustration (<■> of 
the same sect’ on (11 !) speaks of *• a man of business/’ which in 
its well-known popul u* -eiise must mean a man habitually en- 
gaged hi meiemtile transactions or trade. Again, in the exj 1 1 - 
natn.n to st ction 1 . it is said that a person is -aid to be a. ipumt- 
ed with tho handwriting „f another > rson, wlun in tin* ordi- 
nary conr-e ot businfs- document- purporting to be written by 
that prison have been ha! itu dly submitted to him. lb re too, 
tlte expression must im an m tli * ordin uy e nine *.f , prof, ssiona! 
avocation. The illustration i tint of a broker, to whom lettm- 
are shown for the purpose of a >v tee. 

Again, by section 31 enfrie- in books of account r.gulailv 
kept in the cuur-c of busimss, arc relevant. In 
ZezoHji v. The New Murumtg 8 V U> ring mil JFeann’i f u 
West, «r„ referred to a private account book tendered in evidence, 
wlucli had been entered up casually once a week m fortumbt 
with none of the claims to confidence that attach to books catered 
up from day to day or (as in banks) from hour to hour as trans- 
aetions take place. “ These only ” (he .said) “ are* I, think* 
regularly kept in the course of business.” ' 

Having regard, then, to the above considerations there can I 
think, be no doubt that the expression “ in the ordinary cows* 

0> (1880) I. L. B„ 4 Barn., 576 at p» 683. 
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of business” in section $2(2} must be re i 1 In the * nm s *um\ If 
may in one sense be true that it is, in the ordinary c<mi>e of 
business, for a mortgage-deed to contain neiuK of the luum- 
daric'i of the land mortgaged. But that Mould not make the 
recitals evidence. The question is, whether tin 1 mortgnge-deed 
itself is a statement made in the ordinary course of business. 
Looking at the particulars set out in clause (2) of section $2, 
which, though not exhaustive, may fairly he taken as indicating 
the nature of the statements ct made in the course of business/ 1 
and looking at the seme in which the expression is apparently 
used in other sections of the Evidence Act, it cannot be said that 
a mortgage-deed executed by an agriculturist falls within that 
term. It is not the “profession, trade or business” (to borrow 
the words used in section 27 of the Contract Act) of an agri- 
culturist to execute mortgage-deeds. 

I pass on to consider whether the document In admissible un- 
der clause (3) of section 32 as a statement against the pecuniary 
or proprietary interest of the person making it. There is good 
authority for answering this question in the atfiruuti\ e. This is 
contained in the judgment of Couch, C. J, in Bajtth Led a nit ml 
Singh v. 2/ussamid Laid puttee T/ndvurain^K The question before 
the Court was whether the rent payable to rho zamindar by 
the Ghatwal during a certain period was Es. id or Its. 1 75, 
The zamindar relied upon a statement, prepared by the then 
mmind&r many years previously, of the Ghuiwaii \illages in the 
mchal, in which there was a recital against the name of the pro- 
perty in question that the original rent was so much and the 
increased rent so much. Mr. J ustiee Markby held that this state- 
ment was inadmissible. He said : “ I cannot bring it under any 
of the rules of evidence which allow a statement of a deceased 
person to be put in evidence* It does not appear to me to he a 
statement in any way detrimental to his interest ; on the contrary 
so far as regards the rate of rent, of course, it would be his 
interest to state it to be as high as possible/ 1 In appeal. Couch, 
0. and Ainsllq, said ; u We cannot concur in the opinion 
of the learned Judge that this statement was not admissible in 
evidence* It is a statement by which the interest in the mehat 
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of the P'r^.ii m.drin 4 it i- mimed nr nth eh .1 ; if, is a minst hi, 
interest and .itr.tiu -t hi* }*i u*t ny lijd. Tin 1 fF ,»t of if h in 
cut (i<W)i tin* pmpu iijit, 1 » sul.f. , t if t-> fit tenure nr 
iiiomnhi.mt*' wl.i.h m id, .1,. i. it j. mu that m one paid of it 
tliwo is wit 11 in iy h -nlt.ii* n . ,f dnd his inf err st but in his 
Lnuur lumih.ih, -uio.u.t of tin* uiianml nut nmi inrreaied 
njif I>n\ .'bit to him, but w lu 11 t ditcumt nt of this kinii is ten- 
,lmd [ n [ v ' ul{ ' nt "‘- 5i 5 " «“»1 to It dh idol into part-, mid the part 
whirhis in favour of fin* p< 1 ,<m making if rrjieted, mid that 
which is agumsl his intm -t am pied. Tim question is, whether, 
taking the document as a whole, it is against the interest of the 
proprietary right of the person making it. In estimating the, 
value of any particular part of it, that may he looked at ; hut the 
principle upon which the admissibility of it j s determined is 
whether it has been made under such circumstances as makes it 
reasonable to suppose that it was clone bond fidr, and the state- 
menis are true/’ 

Just before this pa-sage thwe is mention of the provisions 
of the Evidence Act. The judgment of Mr. Jn-tice Maikby 
was given in April, IfcTJ, and them ,h tIh wid um had Ik i n recout- 
ad m or before 3 8h\ it appears th it the admi-ihdih ,,f the -iafe- 
ment in question was eonsid. ie 1 with r. j, n , »,*. to Act r of ] 

(“ The Indian Ev deuce Act % And on. if Act II of bo 

tacen as the Evidence Vet then applied Ie, th, re is no difference 
m the principle to be . pplhd Vet [ of 1 MP nude no chaimc 
m the aw in tliis respect. Jf, then, star meat of a 
that there was a eerfam Uhabwali occupanf in portion or his 
mehal was held to be a stab mont against the inti test of the 
zammdar, m the same way the .statement of a registered occupant 
of a survey number in the Eondiag, Presi leney that he is indited 

bi^ f 1 T« m ° nPyi whieh ih il dm '^ 0,1 }lK 3and, must 
T f l 1 ?, b ° fc 1 akmmi hw P° ounin,, y ««1 proprietary interest. 
If so, then the same ease quoted aliovo is also »n authority for 

ho dmg that the whole statement is admissible in evidence not 
terL^ftfT 80 mUC 1 ? 0nfcaine<i in m WM ad ^rse to the in- 

m2 linld inTTr fo Pr ° V0 ** 

Wbieh faefc was ft«* g» to ae 

P y against interest, and formed a substantial 


..... L, 




it. wm kid down in ilm It mlbm * < f IU th> *? AV7/* 

0* and though tin* fivum r of tk Ih hm Ibidm e Art up* 
parent ly took ilii •> cam io mi dhMr im hi ni i tat* mt nt in id inf be 
ordinary eoursu of businm-* (action dt? nnd not of a sbiti * 
menfc against interest (section 5J3 U) on whirl* ground it was 
decided, still the principle established by ilmt case is in no way 
weakened, 

I have not been able to find any Ilombuy ciso which in the 
least touches upon tins import mt point j 1 s tv important, because 
it is evident that the admissibility of impartial -daft monk undo 
by third parties long before any dkpai* or litigation had arisen, 
must often turn the scale in wuigbin.* the contradictory deposi- 
tions of witnesses called by the parties to the suit. Here Xinga 
Talwar would naturally in 1877 have known who was occupying 
a field next to his own field, and he would naturally express that 
by reciting in his owft mortgage-dec 1 that hk own field was 
bounded on the west by the field of ih* i un who vn occupying 
that next field. It is an accident that this statement is admis- 
sible in evidence, because it is part of a statement which is 
admissible as a whole as being agemst the inter* T of Ninga, 
It is easy to conceive a ease in which Ninga might have made 
the same recital in a statement not directly against his own 
interest, and so not admissible m evidence, though practically as 
impartial and trustworthy as if made in a mortgage-deed. That 
must be admitted ; but this fact ought not to prevent the applica- 
tion of the law, when the ease does happen to come within the 
four corners of the section. For these reasons I think that 
exhibit 70 was admissible in evidence and would eonfiim the 
decree with costs, 

Fulton, J. The only point argued before ns by the learned 
counsel related to the admissibility in ev klencc of exhibit 70. The 
question at issue was in reference to the nature of plaintiffs 
possession of certain lands, and in the course of the bearing a 
mortgage-deed of adjoining land was given in evidence to support 
Ms contention by showing that his name occurred in the recital 
of boundaries, Ho objection appears to have been taken to the 
document in the Court of first instance ; and in the appellate 
CO % Smiths Leading Cases (Ed.), 818* 
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fund tlic fjnf-uou vu L.t h_ itiyi suit >1 >u L y tin A — i-'trmr 
y ho 1 1 in ii L d tli it » \hi it ?tl a i i 1 1 1 *i,i ut *i\ „ jn i» hi 
w h»> w di c 1, in nil- i >i t 1 m’ (> iii'N t i budm - 

A't tho in ii t_ i „m' \\ - ii <t t* i p i m.t' or-in-t it I * nf cither 
of the parti* i to thi . nut, it mu t, I think, L - t>, ms <L>, | t|, n t the 
tiilini' — il >i!itv ( f tin mu ’inn nt ii. j i n 1 mi v,ln tli< t it Talk within 
the terms <>i’ -net mil .ii’ of tin Jhidiiu" Aft. Mr. Sim ram V. 
Blmndurknr. w hi » a] ij i are 1 forth* i * "sp mM ut, urm d indeed tli.it 
the case might In tmnnl In -ictim! hut v.< s.ivuinbli to take 
this \iu\v. Tlu* Assistant *3ud_,e apparently relit ti on clause 2 of 
section 3-, but Mr. Ruin risen argued that this chiuw was innppli- 
cable; anct with this contention I am disposed to agree, ft can 
hardly 1 >e said that the e* ecution of a mortgage-deed is an act done 
in the ordinary course of bu-dno-, Douhtlcss when a person has 
determined to mortgage his land, the insertion of the bound, i ri. <s 
is made in tho ordinary course of the busines- in cour-e of 
transaction, hut J think Unit in using the phrase '• in the ordinary 
course of business ” the LegisI itmv probably iutuided to a imit 

in evidence statements similar to tlio-e admit te I in Enjfuid as 
coming under the suae desciiption. The ndy'tet h deah with 
in Chapter XII of Mr. Pitt To yl u-’s l’n it'se on the Law of 
Evidence, and the casts which In has eo Itct.d show that this 
exception to tho general rule against Items u - steads only to 
statements made during tin cun..*, unto! ,m\ p iU tieul.tr tians- 
action of an exceptional kind such as tin execution of u deed of 
mortgage, hut of business nr professional employment in which 
the declarant was ordinarily or habitually engaged. The phrase 
was apparently used to indicate the current routine of business 
which was usually followed by the person whose declaration it 
is sought to introduce. 

■While, however, considering that clause 2 of the section can- 
not be applied, I think there is no good ground for holding that 
the case does not fall within the terms of clause 3. A mortgage- 
deed taken as a whole is certainly a declaration against interest. 
In the well-known case of JE lighant v. Aidgway an entry in the 
accoucheur's book that his fee had been paid for his professional 
services was admitted as a »ta.t,Avnon* <Q nw 4 nn e& * & awumI _ JT A J* i_.1L 
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mere acknowledgment of the receipt of a fee comes under this 1837. 
description, much more does tin acknowledgment that a person XnroAwa 
has received money which lit* is h mn 1 to repay. In a mortgngo* Biiabsiappa, 
deed tin 1 mortgagor not only acknowledge-, his liahility to repay * 
money, hut also charges his laud with the deht, and, therefore, 
it .seems that the deed as a whole is a statement against the 
pecuniary and proprietary intciest of the poison making it. The 
declarant would be in a better position if the deed were cancelled 
than ho is whilst it remains in force. 


But it may be urged that even assuming this argument i i ho 
correct, still it cannot be said that the recital of boundaries, 
which is the only part of the deed that is relevant, is a statement 
against interest. It was probably a matter of indifference to the 
mortgagor v hether A or B was Ins neighbour. On this point no 
doubt some difficulty arises from the wording of the clause, but 
the difficulty, I think, is more apparent than real. This recital 
is a statement of a relevant fact and forms a m it rial j irt of a 
statem *fc against the interest of the deed irunf. If this is a 
correct description, I think it must be accept d as ti statement 
against interest hating regal 1 to the context in which it is u*ed. 
The real question is, was itmnterid in the mortgage-deed, or in 
other words, was it used for the purpose of advancing the inten- 
tion of the deed i If it was so used, then L think it was a stato- 
ment against interest. The words themselves may he innocent and 
free from any taint of prejudice to the interests of the declarant j 
but the context shows that they were only employed for the pur- 
pose of more completely describing the property mortgaged and 
of rendering it impossible for the mortgagor, if dishonestly in- 
clined, to raise any dispute as to its identity. The Registration 
Act required the mention of other properties abutting on the 
mortgaged land, and although such properties might perhaps 
have been sufficiently described without mentioning the names 
of their occupants it cannot be said that such mention was irre- 
levant or superfluous. In the cases of Rlgharn v. Rulgmay and 
Rajah Leelanund Singh v. Mmsamaf Lahhjmffee Thakoorain (1 > the 
principle was admitted that statements ami entries against inter- 
est might be received as evidence of independent and collateral 
CD (1874) 22 Cal. W. B„ 231, 
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Before Sir C. If Farran , Kt , Chief Justice > and Mr* Justice Candy* 
TAMAN VISHNU GOIQIALE (original Defendant No, 3), Appel* 
%\ \ AStDXbV MOKBHAT KALB and another (oiuglnal Plai; 
and Defendant No. 2), Eespondents.* 

Partition Ad {IV oj 1803), Sec. — Application of section — Dicdling*. 
belonging m <u ndic hied fam ihj—Pe~aeq visit ion. foj rnemders of such family 
U has been sold to a stranger does not give any light mule r the section as ay 
such stranger* 

Adwelling-honse belonged to four brothers, Krislmaji, Baroehandra, Vo 
mil Parashram, joint members of a Hindu family. In 1874 the share 
Krislmaji and Parashram were sold in execution of decrees against them, 
in 1877 the remaining shares were sold, and finally the house became 
property of the plaintiff and one Karandikar in equal moieties. The pin: 
sued Karandikar for partition and obtained a decree, but pending execi 
Karandikar conveyed his moiety back again to Bamckandra and Taman, 
brothers had continued to occupy the house notwithstanding the change 
ownership. Taman now applied under section 4 of the Partition Act 
of 1808) to be allowed to buy the plaintiff’s moiety. 

Held, that he was not entitled to the advantage given by the seetiwn, 
is ownership, not occupation, that gives the right. After tlw sales in 187$ 
house no longer belonged to an undivided family. Taman and his Lrot 
were then either tenants in the house or trespassers. The question 
whether the dwelling-house at the time the shares therein, which had 
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mmtml propalv, imt not psopoity bebngmg to an undmded family within 
the meaning o £ section 4 

Sfcoxb appeal from the tkeWoit of Rite IMhddiir 3L R* 
Niulkami, additional First C!«ts « Kuhordimtie Judge of iliimigiri 
with appellate powers 

The hcni'cm <pn dion oii finally h hm^ d to Wlmu Bhikoji 
(Joklnlt , whoth Ihnmgium m >/ , K>i hiuji It nnohnndm, 

Vannn and Fat idhrnm. In J mu iry, is" !, the sms, s of two of ;• 

tin m, ti Kin! map and PnMdmun v* > mM in evonihn of ' || 

a deer m a^uind iUm anl \u\ 1 u ht 1) nu * Knramulur. In * i -j 

1877 u mom y d en*> wv» old nmd a tisf tin h its of Vishnu, 
and his (WhnuV) Suits A in th * Inn was d 1 mevaufcion, ijj 

and after ptwn „ tin n di \ id) i’K \ n finely e m\ yved to 
the piS6>eut i\»i bu!< nt , m 1 \ 1 uiu' ) \ i aaL v Unrbh it KnV* It 
was ileeiltd in a f nur -ait (m LI*- iL. 10 Bom., 1 di that by Lj|| 

his purchase h 4 ht earn » at ti it; > a in *< ty of the ai 1 homo ';B| 

and Out Karan UK, r was t i till* I i * the otla i\ rdl 

, '^jpg 

lit- ncconlin ,ly 1 nought •> vii‘ f r jmuf n an l oltiinnl ; if|| 
a ti'Crec, bat jemlin" rural ’ n, Fn. m’llnr in W»ii v mvt'ye.l , '-fM 
lii-> mni( ly ( f tl hnU'' to U.i’iit lii’ii 1 in uni Vannn tb» <■ ins of 
the 01i4in.1l usmr (VMmul, an 1 A .a nu n >.v nppli* >1 under see- 
tion 1 of tin,' Pmliti m Act (IV m ISO.' 1 ) to 1"* allow < i l) juiivliasu V ||| 
the jjkiiitbV* sli.uv l*y him tin \,ilui> of it. Ills appli» '$9 

cation nail ji et< <1. On app ll t’u* Jt. !; jin 1 ' 1 t’n following *$jJ 

order • — ‘ # 

y$P 

tf I dm- t tint tL h u 1 ‘ \ it a* u pi < n i!» ui the pr mm o * flier of (4'L 

the Buhuulm lie ludg * ul R ij ip w <u th N'ar d thin i 1 mri n 1 n tw mui the 

pkmtiil and defendants No< 2 and 3 \ H i a h »ult a mid Vain m), the appi Hants . . , . 
only, and given t« the hi $ho*t ladder ou hi p \\ mg hdf thd amount of thi | 

highest hid tu the often parly, the defuuhuti \op 2 and 3 bt iug at liberty to ,ay|j 

hid jointly or bcverally, and that if the sale be <<mdu.dni by the htair, it LfL 

should not he complctc<l without the taw to n ot the Suho^bnate Judged ^ 

Taman (original defendant No. S) preferred a second appeal* uij 

If. J5. Ghaubtil, for the appellant Taman (original dalea4im.ii ' ' ' |^j| 
Wo. 3) : — We have been all along in possession of the hou^e ;{|| 
•^i|t|odgh the interest of our two brothers Krishn&ji and F&rasb- 
S||||ok wis sold m 1874. Notwithstanding the sale o£ theiir glares ‘ 

Jibe family, continued to be a joint family, &&& iym po^eqnenfc. . , 1 




VaSUjDBV. 





f^pnggpl 


Bombay series, 


Purchase from Karandikar war effected w ,, , 

J»nt family. The object of MotJTZflTp * 

““ stoI PK-P «iy to any of the LmWrf “ ff “ *° 

under certain conditions. Vaman iho n of n joint famiijr 

to be a co-sharer in the joint f fl mU 7 a f i>C ^ * ia& C011 tina<'d 
- - tto section, Winch rnL r^;f'r ~ *“? “« ■»* 
member of a joint family. ° f P ro ' vm Ptmn upon a 

Of «rT4"ii?of Itf dooT not a?Tr < !° nt ^ la!n ^ -Section * 

where the joint family ] ma roSnodT'’' tlUt „ SCCtio11 0 1>PM<m 

- **n of it has beenLd to a sZn^r *" ^ ^ 

Fakbax, 0. J. • TTin , ° 

present appeal has been Tf ^ *? WUoh tLe 

of Vi,hn„, deceased, bar liable . itdT^ 

In January, 1874, the shares of E,.; i •• ‘ eU ' 5 ' 

therein were sold in execution of a dor* * an< ^ Paioshmm 
purchased by one Kara^T » a T ^ t * 0 ' D ' “■* ’™> 
louscd to the reinainins Ton of V, I ^ ttat ral ° »«- 

^dikarontbootherC,:;.^™ 8 °”° **> “<‘ 

l.ei,” ofvhLTh2tta“slTftef Cr °° ° ,,lain,!l1 “*“■»'* «o 
who sold to Hardikar, , v ho in t m T ’™\" M ^lekor, 
pWnM Kale. It h as „„„ bcm «» present 

the plaintiff under the above sales w f Wndakar and 
entitled to a moiety of the dwell i PM ? W * S oaeh became 
convej-ed hi, njly of tt„ ^ K “"^ar 

Chandra and Vaman. 4 above-mentioned Ram- 

in execution of a partition decree male in ** 
question arises whether under the \ u 111 present suit iho 
defendant Vaman, the annellmf j r 0b ° V ° eucums >tances the 
advantage of the movLio 1? ! * ** to take 

sh0 « ld be added It T'onl ^ y-V ^ IV ° f 1S ^ » 

[ost the Possession of the house The LiZ ^ acfcu< % 

Chaubal relied on, does n't an! C1 ™tance, which MM 

It is the ownership of I !? T° % fo IlMiST 

occttnation ^ , f • f 6 <iweIIm g-hoi Ke and & N f|$H 
j WEC “Pation which brings the nmvkLo £ ..Wlffw*!!! 

i j.* « ° p ^ 

|M|i| *:{ lik, tJ h\ b, | { » | > Jl 1 f 



liiiliwlllii 

IMIMS 




tiio sale in 1877 were cither tenants in the hou.se or trespas- 
sers. In neither capacity would they possess any privilege 
of pre-emption. The tjUt.sion i , whether the dweilmg-housa 
nt the time, when the sit ut s then in which hod not ht t n sold to 
Kamndikar were tiansfeiiul to the plumtitl', belong* d to an 
undivided fmiily. Tin anwvu* mud, we think, ho in the nega- 
tive. The house then bdun-ad to Kamndikar and tin* in ivi of 
Vishnu whose shaves had not hem conveyed to Karamlikau 
When the latter shares weu transferred to the pluintiit, he and 
Kamndikar buetum the owners in common o£ tho house, and it is 
plain that, as between them, section 4 of the Partition Act had 
no operation. Tin subsequent purchase of the interest of 
Karuudikar by Bamchandra and Vaman did not, in our opinion, 
confer upon them any rights which Karandibar did not possess. 
It was in their hands re-aiquiied ancestral property, hut not 
property belonging to an nn li sided family within the meaning 
of section 4. 

We are, -.therefore, of opinion that the lower appellate Couii 
took a correct vaw of the cu~ . The oulu* which it passed was 
really an order under scdai d, clause (2), and no exception 
can betakm to it c\upt that tin* Com! ought to him* valued 
the house bifou puttin., it up for auction between the parties a< 
directed by suiim -J. This can ‘-till be done. Tho provision* 
of section. 0, tlau-t { ’) i,m, we think, ro application to tin 
present case. There e confumul with costs. 


V AMAH 


VHBIMS 




BOMBAY series. 


APPELLATE CIVIL, 


Before Mr. Justice Faiwm and Mr JuAh'c Fanatic* 

BAlSHET GOPALSHET SONAR (origin yl B^rNDVM-OrpoMsvr), 

Appel i ant, t>. MI RAN SAIIEB v \ l * d DA f)ES AIIE33 B ARUWA LE, 

(origin \l Plaintiff- A pplic vni), Rmondgni.* 

Partition Act (IV of 1833 ), 3 , Sub-st cs % 2, 4 — VitU by trinspu? Jbr partition*** 

Suit for mi i if ion by shiner against tianfacf — Pioctdvu », 

Section 4(U of tho Partition Act (IV of 18D3) applic-. o lh whc'o the trans- 
feree sues for partition* 

Where the suit h brought by the shaier agunst the tia iafc A eo, section 2 
mu3t be applied* 

In cases ivliSie section 4 applies the Jud_>e shon 1 1 make a val Lit on of the 
shue of the tiansfeieo only and direct its «ale* 

Second appeal from the decision of W. II. Crouo, District 
Judge of Poona* 

Appeal from an order in execution proceedings. 

The plaintiff brought this suit to recover his share of a house* 
The first two defendants were his brother and mothei, and ho 
complained that during his minority the house which had be- 
longed to his deceased father had been sold in 1879 by them to 
the third defendant. He claimed to recover a half share of the 
house which was in the possession of the fourth defendant* to 
whom the third defendant had sold it. 

The plaintiff obtained a decree declaring that the sale by de- 
fendants Nos* 1 and 2 was not binding upon him and that he 
was entitled to recover a share in the house. 


* Second Appeal, No 138 cf 1608. 

(1) Section 4 of Act IV of 1803 

**4(1) Where a stme of a duelling-house belonging to an undiv* ltd famih Ins 
been transfen ed to a person who is not a member of sm h family and such trars- 
feree sues for partition, the Court shall, if any uiemhei of the fam‘l\ King a share- 
holder shall undertake to boy the share of such transferee, make a valuation of such 
share in such manner as it thinks fit ai <1 duett the sale of such share to such share* 
holder, and may give all necessary and proper directions in that behalf. 

(2) If in any case described in sub-section (1) two or more members of the fani’ljr 
' being such shareholders severally undertake to buy such share, the Court shall fellow 
■the procedure p escribed by sub-section (2) of the list foregoing section, * 

1203-4 



,TL’i; IKDUNl'AW HE FOR 


ivoL. xxnr, 




I 


VOL* XXIII.] BOMBAY SERIES, 70 

noticing that that section in its terms relate* only to cases where IS9 &» 

the transferee sue* for partition* The suit here was by the sharer Bixsa® 

against the transferee. He has al*o made a mistake in ordeiing Mibahsauxs* 

that the house Should be sold by auction. It is true that he has 

al*o ox doted that the value of the transferee’s share should be 

paid by plaintiff if he is willing to buy it, bat in a sale by auction 

there is the possibility of a purchase by a third party and that is 

not provided for. As we construe the Act, if section 4 applied to 

the case and plaintiff could have and had undertaken to buy the 

share of the transferee, the Judge should have made a valuation 

of that share only and directed its sale. 

In this case, however, it is not section 4, boa section 2, which 
must be applied. Practically this makes no difference in the 
order that will have to be passed, since section 4 (2) directs that 
the procedure preset ibed in section 3 (2) shall be followed in cir- 
cumstances similar to those that now exist in this sub. 

They are as follow ; — The parties were agreed that a division 
of the house could not conveniently be made, and the Court 
at the request of the largest shareholder, the defendant, who 
owns of the house, directed a sale of it. "When the case was 
before the District Court, the position was this ; — Each of the 
parties had asked for leave to buy the *hare of the other at a 
valuation ; and the Subordinate Judge had ordered a valuation 
of the house and had ascertained its value to be Its. 500. All 
then, it appears to us, that the District Court could do under 
section 3 (2), if he considered that valuation incorrect and 
that the market value of the house should be determined by a 
sale by auction, was to order a sale of the shares to the share- 
holder who offered to pay the highest price above that valuation; 

In other words, the Couit had to put the house up to auction 
between the parties at the reserved price of the valuation, and 
distribute the purchase -money in the proportion of the share 
owned by each. * 

We reverse the order of the District Judge and remand the 
ease for the above procedure to be followed. Costs to be costs 
in the cause to be dealt with by the Judge when finally disposing 
of the case. 

Order reversed and case remanded * 





THE IIS DIAS LAW RETORTS. [YOL. XX ILL 

ORIGINAL CIVIL. 


Biftite lh\ tfmiicr j&iiifhh end m ej'prM if fire 
( 7 uf Ju>'i U f\ end B/n Jr? ft p fit 

KAVIXUI MAXCCKBI WAT I A (r wgis.u Em: 
PKKOXIUI a$x* miiim ■(oKmiKAL Pi Aiarsi r wifi. 


iM), Ann ! ant, >\ 
KK l\\ N 1 h)* 1 % i' H'OS l» > 


h m— * / r ? i a— f eintpitt't rf prv:t‘P tj neve** nr p„tf : j 

(Un s hh rf, >• ii jet- Life esMt—OiJt /,< <»;> p, w.ks m j, m „ fHfs 
i*f. n welt — 1 Jnit^teej J — m jS f : !' 'C it ", w i p j et’seiw c at it it ij ft* fj’i'i f, — j^itaiitt 

Jel.nwgsrii Ktirscininn ji Wiiilia, a died in 1843. leavii:*; 

(Mam-kl/ailaml a daughter jMotlil.ftijand two ginmUm* M.Tj 

surviving. By Lis will (written in tl:o GnjatiM language) In- hiit 
during her life his widow . end daughter were *to agree together niitfi 
tie atLir# with unanimity ” ami after WanekkiV d.-uh l.e t 
power -over ids estate toLIs daughter Mutlitai “and at long' aAfoili 
her natural life, everything is to remain -w ith her. ” The a ill then r 
" -AffcriUe death of JIoiliLai— Moljibai has twoarns, lainely, Eliai y 
Bhai Kti.-Jmvimji— iiese two boys art- the t-v.ntis t f v.I.a!. ur jttv 
estate there may Lo Ink njriisg to me. They are considered as my chili 
oners to offer them any hindrance <r impediment. I li.vcjr. is,,] 
wife and to my daughter, Mot'.iUi. ” b'- 

Held (confirming rulten, J.} ihaUInnelibai ai.cl MctlHai tcrik e, 
interest in tlie estate* 

(2) '(Varying the decree of Fulton, d.i that S'ctiilrda two stirs' 
estate as joint tenants subject to the life .interests ,f Mm kf.»i saicl 
and not as tenants iii comrirou, d . : i- r , . : 

One Manot'kji Xavroji Wadia '..dim 'intestate m 1837,' iea'yijr'g ; 
(Motlibni) and two sons, Xusserwanji ;.i:d Xavrojj. Mi-lbbiri 
letters of administration and' until .her death in m»7 ri maim'd in nl 
Bion and enjoyment of l:or husband's estate, alt 1 jov.»L l^'W 1 4'iu If h fl 
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Navboji 

MANOCKJi 

Wadia 

1?. 

iV.ROZBAl* 


The following table shows the relationship o£ the parties 
Jolian^irji * in. Manekbai 


Motlibai 
died- 21 th 
May 1S97 


Nasser svunji m. Pcrozba!. 
died 5tli Plaintiff 
May 1897. 

Motlibai was the daughter of one Jehangirji Nusserw&nji 
Wadia, who died in ISIS, leaving a widow (Manekbai) and 
Motlibai, his only-child. Motlibai was then already a widow, 
her husband (Manockji Navroji Wadia) having died in 1837 
; i ntest at e, lea vi ng it otl i bai and her ab o ve mention ed two sons 
(Nusserwanji Jehangirji Wadia and the first defendant If avroji 
Manockji Wadia) him surviving. 

By his will and codioil dated IS 10 Jehangirji Nussenvanji 
Wadia left his estate to his widow Manekbai and then to Motlibai 
'(his daughter) and then to Motlibai’s two sons, Manekbai died 
shortly afterwards. The main questions in this suit were:— 

(1) Whether under this will Manekbai and Motlibai took an 
.■absolute interest or only a life interest in the estate ? 

(2) Whether under this will the two sons of Motlibai (the 
deceased Nussenvanji and the first defendant Navroji) took a joint 
■interest after the death of Motlibai, or a tenancy in common ? 

The clause in Jehangirji’s will on which both these questions 
were raised was as follows : — 

“ So long as my wife Manekbai enjoys 'her natural life, the aforesaid two 
persons (£, she and Motlibai, daughter of the testator) tC are to agree 
together and to manage the affairs with unanimity, but after the death of my 
wnx, Manekbai, I do give the whole power over my estate and property and 
-also over the payments and receipts to my daughter, Motlibai, and she is to 


Navroji, 
Defendant t 
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mungn all 1 1 o •» ,1 m 1 m ? jr 0 ,T )1n , tllJ , Jf , ,,, m 

tiling h tonnnm utulu lia Aft i ilu <!, , n < f v „ M hf , 

»>iw, tiam.K, Him a, 1 It], tJ >,„ . /f . . \ 

7“ 115 <J ,; ,u, ’ ,,hl 1 N t!1 « *•«<!,, ti ,„n.v I „h ml 

imiMduiu . t m 1 , 1 i <i , , « t i, i t \ , it M , hlH 

Jfutl'l u n above 1.1 nt> m I n i> tin , U v. n at the date 

\ '! l 1 tam.ji \\ „| mi i, m j 

. , ' '' "> ‘ S 1 > u t <i k out kiln ol ndnmudmtion to 

tan m Isis, i hough only i idth 1 t * n \%uhn\ hnn , f his 
PHtata (Inr UuiviiHl, mg , itulul { » th. „ t) dm n m.nned in 
posacssum of all until hi i duilh m M tti , IS *7. I„ U us CIM th(l 

, ” Cumfc acj ' mlin ’* , J’ IlUa 1 Gt ‘ P <t !'. M) that the c!«itn of 

tar two tom to tin ir .lanes 1, „1 lnwim l«nmlhv limitation 

tho Mhlle! f I I ° f i tIl 7 LlU f tICn Alt (XV of lh7 ' 7 ), and that 
tho whole of her Imsbaud’s elate. had hi, mo lur . 

Nusscrvvanji .Tchan^iji Wndm ( m, , f 3f, {!l ] , )iS Mms) d , 
above moni lone d, on the 3th M.»j , is >7, vv ithout i- lk J dt 
a will, dated Sth Jnnt, 1SS3, wheubv he ipomkd lu\ widow 
the plaint! If 1 uwbui.to he his exec utuv. lh clauses 1 to 13 of 
this will hoyuoathed ta-oeu, ,* , amount, to ’ “ 

Ins sen ants, and, w allilum, di , (,d I !s f v„dn\ t) h llJ 
cn-tam monthly pav.i nits u An kgitre- In tin cm <U h 
of them ta dim ted ns follow-. ~~ 

I tiuj e \ci im tl \ i mi, i mi , f | , , j 

t-s w Hill, It su hill .*liU , i i c , j , . , 7 lnlC, 

•smith, t„> i f ni i h n i 1 I , Ul , ,■/“! 3 * 

lIU 11,51 lnuunthin , mv tlh H tie ,, \ r! n/.fth.n 

not be ontit’ul to tin s nne ’ o 1 < 1 sli It 

And as to lapsed lo^xcios he duett, 1 follow s — 

flf r h 16 ; lucasc ' vl 7' atii afth, I^U, Sl, tenth 1 hu^ athedh, fh, f.nmh 

7 ' 8lV J SOWUth * thveuth, twelfth mid th)1 el ; 

clauses of this my will sli ill lap-, >, m cvuh 

ZSTo^uV^ mnl ° f M,t ' 1 l!I " d « 5 * ^icy to 

Some of these legatees and annuitants survived the testator 
and some dxed xn his life-time. In regard to all these anmatofo 

the following questions were raised in the plaint *■ 





<c 17 I gi\ e, dm wo and bequc dh id the mst m 1 1 mJug of m3 c *t itc what- 
soever and wlien >je\a situate unto ray snd ev*cutn\ npm tiust to divide 
thoswue equally imongoll im ^ons upon ihcir "tin m 0 tveidy-cne \ciw of 
age, and m case I dull kra on], o le son, thoi uj on u st a* to the whole of 
the «.ud itsiduc foi n ch so 1 ah-dutel) upon his rtt nmng twenty -one jcais. 
Aid incite I dull 1 ueno*oiKois n i d s] all 1cm. rih l.lit^r ci cl n^iteis, 
thei upon tnnt a, to one cqnd i alt \ a> , of the Mil it idnc f u such laughter 
01 daughtt rs (if mom tl an one 111 qnd *lmcs) fui then and L 1 ie*pec.ti\o 
sole and aejmi do u»e upon ittuning twenty one vcns,oi man „e v lmlicvei 
may fn>fc Inpptn. And a to tliw otkci one equal Iwlf p it if the and 
lesiduo up >n tiust to pay the mm no thueof to m3 muI wife Peicu! <11 dining 
hex life f nd nflu hu death upon tiust as to the s H <1 h s fc moi turned t no equal 
half peit of the sml icsiduo to pa\ an 1 make o ei the same t > the pusuw 
hereinafter designated as my third ibh ti uste^s to be held h v them tpon the 
chant ible busts hcrumft'n duluel And I d clue thit m c-se I shall die 

without having ant is.ip, my sul evtculiiv slJl blind pisse sul cf tin 

said residue of m} estate upon, tiust to p iy, tunsiei and majvc ovei the <nme 
unto ray mofchu Cai Motuhu, Son bp Slwpu ji Bcngib, of Bomb 13 P uni 
inhabitant, vad Jekmgbn Gnstalji, aLo of BomViy Pami inhabit mt, hue- 
limfter caked my ‘chuiMVt trustee / And I dedaxe tint in/ =ad cha- 
ritable trustees shall stand peos^sed of the s id icsnl e upon tiust to 

invest the same upon aiy security of, 01 gimmteul the Gotenmienb 

of India and to apply the annual income ausmg fiom nidi investments m 
or towards the endowment of such li wpdals fox the sick and in donations, 
grants and gifts to Such dispensaries inih mines, edueat onal or clunk bio 
institutions situate m the Island of Bombay as m thur on n absolute discre- 
ties my said charitable trustees may sdect, and also in relieving poor and 


issa 

luvnoj 1 
Masocux 
\Yaika 
«* 

rsno/Bii* 


^( 5 ) Whether in 3 ogard to the said annuitants, all of whom 
suiviml the testator, it the U quest of annuities to them or any 
of such bequests fail 01 1 ipse by reason of death, had behaviour 
or otherwise, and whetlu r m regird to the be ptosis of annuities 
in clauses 5 , 8 , 11 , 12 and 18 , all of which have faded by icison 
of the annuitant a having predeceased the tcstatoi, the plan tiff 
becomes entitled thereto under clause 10 01 the wdl, or whether 
such lapsed annuities fall into the residue ? ” 

The 17 th clause of the will, winch dealt with the residue, was 
as follows : — 


*(«) Whether the annuities bequeathed by clauses 1, fi, 7, 9 
and 10 aie dependent upon good behaviour of the annuitants 
and if so who is to bo the judge of the ir behaviour m flat 
behalf ? 
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. r ,':-': j r ", ■ v - • • »*«* 

•> i ; .p,. 

ii... . i. » «. .... ....... i ,i V ..... >,,,, ,i„. i„ n, 

l P'"“ 11 

i , 1 ^ r , r ;'':;;: 1 ", v ;; 1 ;: 

, II n.H In mg tif t» Va , , hn , ‘ '" 1 ' ‘ li 

. tl) , 11,1 ’ tiaus, ‘ <h« f.,11, nun- qne-dion 

m tin plaint - 1 1 

* " ! , “ t . an *, t!!<> if any, uu*h r danse 17 of the 

* 111 Inl! ‘V TC,! > (wh "' h iuiunncUof the sai<l 

JuzsHiwasijt Jtlmngiiji \\ wh% <3j nig without is-nc* ? 

The p’ainfc also stated that all the innlus of the c-leu itahla 
ti« : ts appointed by Nuss.r»jnj»\ lull tu>v .had, and prayed 

m , if nou‘>saty, Hew trustee-, should he appr inti d and a schu.ie 
feottlod* 

MotliUi .lid o.i tl.o Sitl. May, 1 M 7 , a fc. .lays .tl„ hor 

^7™*- k ‘ rt " 1KK > '*r -to ai.IK.inW 

b , 1 """ N a ”i> »“■' Oio first ,1, fun, l.r nt) 1„ r e-ecilor, 

and gate the nhole of 1m pioputy to them in . pi d share-,, 

Hhe J laint piujcil foi a deuwon on the following points; 

“ 0) Wnethec'mn- of lie .hues 1 V,s M ,».»„* mil,,- tie- IW* t 

, lM< A ■' 1 "1*’ i0 M *" m d e . t itt 1 1 il ui | ij j t j VI.„ , , m, x.n m i 
\\ ndhu wnn diul m IsTT, I nml In hm*t itu u ? 

aml 1,u l "*' ‘•O’is os,.- f IV , h i„he under 
tUo will of MotliliiuH iallur, Jth iitgirp Xummuuiji Wadia ? 

" ?>"«* Uip ' ra,uutus 01 payments puim by the w ill of Xmmr 

ZTl a UqU 10 lmB * bo sU11 ^‘"MepunUnt on tkt.r 

f° b« hnvionr, and, if a who ,«* the judg, of mu h Iwhaumn, and i„ Wo of 

apse from io it i or bad b >h,w io .r, and also as to anmnt.es glum by Hm 

will to persons who had pun lei eased the testator Nimomanj., del tJ plaintiff 

rSr mtoUU<U ‘ rt ' Iim,03e> ° P diJ 811(1,1 P™»ts fall into the 

“ WIult arp t1l ° plaintiffs lights under clause 17 0 f the will P 
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* {0} Wlmt interact difl Nuftserwanji take nuclei tlm will of his mother Mutliimi, 
•and m ewe I lie lotfntat to him by the will hid lagHtxl by iens<m of las tlymg 
hefme lwi, to whom did tlio lapsed rinuo belong?'* 

The plaint further prayed that the share, if any, of the deceased 
Nusserwanji in the estate of (a) his father Mauockji Navroji 
lYadia> (&) 1m maternal grandfather Jehangii ji, and (e) his 
mother Motlibai might be ascertained and handed over to the 
plaintiff as his executrix. 

The case was argued before Fulton, J„ who gave the following 
judgment 

Ftjltox, J. 2 — In this suit the Court lias been asked to decide 
certain points as to the persons now entitled to the estate of 
Manoekji Navioji TTadia, and certain questions of construction 
which arise upon the wills of Jehangir Nusserwanji Wadia, 
Nusserwanji Jehangirji Wadia, and Motlibai, respectively, 
deceased. 

The facts are not disputed. Jehangir Nusserwanji Wadia was 
manned to Manekbai. He made a will, dated 13th April, 18 JO, 
and died in April, 18 13, leaving one daughter, Motlibai. Motlibai 
was married to Manoekji Navioji Wadia, who died intestate 
in 1837, tearing his widow Motlibai and two sons, Navroji and 
Nusserwanji. Motlibai took out letters of administration. Nus- 
serwanji died on 5tli May, 1897, leaving a will. Motlibai died on 
24th Slay, 1S9 7, leaving a will, Navroji is still alive. Perozbai, 
the plaintiff, is the widow and executrix of Nusserwanji, Mr. 
Inveranty, on behalf of the first defendant, Navroji, pointed 
out that Ms client was not interested in the points laised in 
paragraphs 4 and 5 and in paragraphs (c) and (//) of the prayer 
of the plaint, but had no objection to their being decided in 
this suit, provided all costs connected therewith were paid out 
of Nusserwanji ? s estate. 

The first question to bo disposed of is in regard to the estate of 
Manoekji, who died intestate in 1837, leaving a widow (Motlibai) 
and two sons (Nusserwanji and Navroji). The facts as stated in 
the plaint are not disputed, andare as follows 1 " The said Motlibai 
obtained letters of * administration in the year 1888 to the estate 
of lien said husband* and thereafter until her death in May, 1897* 
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solely pn<nr*sc<! and cn joj ihI Hh* *»M citato, dtbmiih by law *s1m 
\nm uitillcfl only to a \si si inn 1 tin u nf, fhi* ndt -tat « \ two 
fonsln in * cntitlul to tin* r* mamtb iT* On t la v f if is l nm t hold 
that tin* n\Hht of tlm suns to rami r ilio u« s t i which liny 
vmeori {in ilh nitdlpilumh t* mi(‘ 1 a u In id r hi i u b 1 *2 * « f Ilia 
Tumibifion \ct T uul Hint \ ^ht i i n h Om t - is n n\ i \ f in mi bid 

nndu Sf Lon 2*\ Tina » no. hi 1 no h n ditt nut if tvidnwo 

had hi * n ifi\un t \ sho \ tli it At ah 1 out, hoi hn „ w till th iv omn 
Mini and on thur In !nlb 1 nt tin AduoMc ton nil mu 1 In wai 
not hi a pi ition to t>iu a<h ml nn , 1 h < i- h i-, thorn f« iv 9 

to ho degukd on the tdl uhn* in th > phu it, ml i!i i* lidn^ 

lioilmuj to show that 31 dhhu h 1 1 on h r snf 1» htll, th* rule 

of limitation must he amdio L Mund;ji\ t f iU > th ns fore, 
became mei^ulln Alothl u\ i4 ite. 
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I come next H Jehan^V’ s <* life* Th dbpnts I elan 
will as officially inm4ah d is follow** — 


1 >ii£jp a*> ray \ti£\ Maw V cij »v* lor indm il Id 
pu v ns” {?» ff , sl^ and Afothl a* dm/at i of the it t 4 t n) 44 
and to muuv^p the nllm^wrh tnmmmO, Imt dt r tl 
ALwgUm, I ib ,m th mI<I j >\a* otu n pe m 
ovrr the puwi u r m 1 it i ipt li.mhn' 1 f i } tin, 
ail tl c a£f ms ml * o 1 nu a Af >tl T \ onp , li non 
tomnun timhi lar Ait i 41 u h of M th u -M 

nain eh 1 1 a Xnoji n 1 T> n s‘iu fi— ’ 

on ii is of nh i w> i i t > 1 h i \ * P m!i i 1 i h h T 

me i ms id nt 1 inv » 1 1 » . V * o i * > * * i in 

lniijcditiuui iha> { m u* il u t iu \ i . 1 1 ui\ tl » . 


On this wiiiow hat «hsom\ clause, Mr. Tmu utty, *m Ix'hnlf of 
Narroji, has contenth'd thit Mith'ni to »h an ist it' for lift*, and 
that lier two sons took ,i joint ist it m t -.to 1 iu th • n on th i dr-nth 
of the testator, while, on the other h m 1, the Aho^ata General, 
though not disputing that MotlibiiS infcorr ?t itts .1 life estate and 
that the interests of her sons became seated in tliem on the death 
of the testator, has urged that they took as tenants in common 
and not as joint tenants. The difference in the result is obvious. 
T£ these sons took a joint estate, the whole passed to Navroji on 
^the death of Nus?erwanji, whereas if they were tenants in corn* 
I i'mon, Nnsserwanji’s share passed under his will. , 4 
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The question is one of considerable difficulty. Tfc seems to me 
that on the authorities cited l»y Mr. Tnverarity it is clear that 
if the a ill, ns translated, had been made in England, tlu^e sons 
would, in the absence of any woids of severance, have taken joint 
estates. The tendency of modern decisions undoubtedly is to 
give effect to any words indicating an intention to create a tenancy 
in common rather than a joint tenancy, but still there must be 
words indicative of such intention, and with the case of Armstrong 
v. JmwtionrjM before me it might be difficult to hold that, if this 
will had been made In the English langaige. the C nut could 3m ve 
construed it otheru wo than as creating a joint tenancy. If this 
question had arisen in the English will of a native testator, vari- 
ous consociations would have applied, and it might have been 
necessaiy to refer to the remarks of Arnould, J., iu Lnltimibai 
v, Qanpai y \ 

But I need not consider how the English will o£ a Pars! 
made befoie the passing of the Indian Succession Act would have 
Been construed, for the question now is, whether I ought to apply 
any particular lule of conotruction to a vernacular will made by 
a Pai si m Bombay in the year IS 10. The leal question is, what 
was the intention of the testator Now, since the decision in 
Kaorojt v. Itoqm it cannot be disputed that until the legis- 
lation of 1883 “the law 7, uniformly applied to Pda sis and their 
property in the Island of Bombay by the Supremo Court, and, 
since it was closed, by the High Court at its Original Jurisdiction 
side has been, as correctly stated in the cloir and able report of 
the Pdisi Law Commission, the English law subject to certain 
specified exceptions. The Advocate Gencial called attention to 
the decision in Mdhhm v. Limji wlieie in dealing with the 
rule in Shelley s case and its effect on the disposition, by Pai sis, of 
immoveable propeity in the Mofussil, Sir C. Sargent said . “ Even 
assuming English law to be the lev loci in the Mofussil, or that, 
at any rate; it must be applied in this Court in the absence of any 
Ju loci, the English law so to bo applied cannot include the rule 
In Shelley s case, which although said to bo a rule of law and not 
merely of construction, was at any rate a law of property or 

0 > (1SG9) 7 ft*, 51$, ( 3 ) am) l Bom. H. €. I. 

m (1857) 4 Bom, H. C. 150 at p. 161. <0 (1S81) 0 Bom., 1 51 at p* 153. 
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tenure Insert upon feudal ecmdduatimm, and Is quite unsuited to 
the cucunnt met s of this country/* Eut I um doubtful about 
tin applicability* of this remark in the c w of a IAum\ will made 
in Bombay not aft* etm » hnum\* xbb piopui) in th Mwfussil ; 
and I feci th imieof Mi dunlin S* otfs du turn u\ t* difuntliti 
v. Hmihnd * u that m tin * \p amdm £ of vuU t li (joint should 
piutaa 4 th it lh< t* t it u dil not mh ml to depaii fi om the 
gem lal 1 \\\ lay on 1 wh it lit * spin illy d (Iau^ M C *um queully 
if it appealed tint tin ml* (Will aun <>n It* il Bmp* th , p, 182 ) 
that Kt if propot ty In* gmn Mtnph t * A and B without further 
wools they wdl a! once h* com joint feuauK wue, like the 
rale in Bfttlft/'s oof as sided By Loid IB tsdu SI m tin ueeiifc 
decision in Fu& v. !\ \inll - , a ml** of law and note mere 

rule of euishuetion d< *>umd in t m\y out tin* ini* mi its of the 
testator, tin le would he a sciio difficulty m doubting tint the 
h rt al dint of thi» ic-d itor s disport on was t > vu it* a j »mt 
tenancy. But any une dainty ns t> th< nthue of tin tale in 
question seems removed hy the nm aBuf th* Pmv ikimed in 
Jogamar \ • Ham Cltnnd * , in which tit ir L >r Nhqw sp< tkufifc 
4f as an exitemdy technical rule of Hugh dt coin * \ am n 14 ls As 
such, its application to flmlu wdh lia^ 1 m u 1* j t* d b all in 
the above else and previously m Hindu L^k^kutUn 4 , and 
although the leisomng on winch its applicability t > Hindu wills 
was denied may not he ujinhy appropnat* t > Paw% it n 
difficult to imtlei *dand on whit mnd \ rule of cunsinutlon of 
English woids and phnw's cm bo u>* 1 tor the mterpietulion of 
a will made in a different language and m a count ty win ic the 
people me not familiar with the English duetnne on which it is 
based. It cannot ho disputed that where wxhmeal worth ar© 
’Used, their legal effect must be given to thin, u unless from subse* 
quenfc inconsistent words it is very dear that the testator meant 
otherwise” (llotUg v. Fitzgerald^ pci Lord Medesdide), but it 
surely would be an undue extension of this rule tq s ay that 
because in England a particular meaning has been assigned to a* 
particular sequence of woids, the same meaning must hy analogy 

(1) (1886) 11 Bom., 09 afc p. 76* (S) (1806) 28 IntL A p* «& p* 44 

(2) US97) Ar, Ch, a 662. <*) (1887) 11 Bom., 573. 

(1857) 6 H. L. C», 823 at p. 878* 
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VOL. XXIII.] 


be given to corresponding woids .in the Gujuriiti language used 
by a testator in Bombay. By themselves, opatfc fiom technical 
rules of construction, the words may indie ik* a desire to create 
a joint tenancy or a tenancy in common. It was in the power of 
the testator to do either. But as the form of his will and the 
language in which it was wi it ten leases no doubt that the 
phraseology which ho adopted had no reference to English mies 
of construction it seems to me that it would be unreasonable to 
apply them in trying to determine his wishes. I think, then, 
that the only canon of construction to be followed in this case 
is that laid down by the Privy Council in Sooijeemoneij Dossee v. 
Denobund oo Mullicl 1 * . “Primarily the words of the will arc 
to be considered. They convey the expression of the testator’s 
wishes ; but the meaning to be attached to them inav be affected 
by sunoundmg c reumstanccs, an l -where this is the ease those 
circumstances no doubt must bo regarded.” Well in this ease it 
was, as above pointed out, in the power of the testator either to 
leave his estate to his grandsons in joint tenancy with survivor- 
ship between them, or it was in Ins power to leave it to them in 
equal shares, so that their interests should pass after their deaths 
iu the ordinal y course to their respective widow’s and children. 
The words which he used were of doubtful import, but apaitfrom 
preconceiv ed notions based on the construction of English wills 
about which he can have known nothing, I do not think they are 
more favourable to a joint tenancy than to a tenancy in common. 

The question, I think, must be looked at from a layman’s point 
of view and we must try to put ourselves iu the position of this 
giandfather, who probably knew nothing of law and, perhaps 
fortunately, if my view be coirect, was not subject in his use of 
the Gujaiati language to any legal mlts of construction. He was 
making a will m which it is evident Ire desired to place his 
grandsons on strictly equal terms. In these circumstances is it 
wWc probable that ho wished them to le joint tenants, so that 
the one who happened to survive the other should get the whole 
to the exclusion of the widow and children, if any, of the deceased 
Brother, or is it more likely that he wished them simply to share 
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trustees who will now be appointed for the charitable purposes 
mentioned In the Mil, It has not been suggested that any of the 
trusts are void or incapable of taking effect. In the events which 
have happened, plaintiff takes m beneficial interest at present 
in the residue of the estate of Xusserwanji. By consent of all 
parties, Peroabai, Xavroji Manockji Wad in. Dr. Tenuilji Bhicaji 
Nariman, Oownsji Curse! ji Jainsetji, and Dinshaw Sor.abji Mody 
are, if they accept the trust, appointed trustees under the 37th 
clause of Nusservvanji's will in place of the deceased trustees. 

In regard to Motlibai’s will, it appears that as Xusserwanji 
predeceased his mother, the legacy to him lapsed, ami as the will 
made no provision 'for a residuary legatee, his share passes as in- 
testate property and goes in equal moieties to his widow Peroabai 
and to bis brother Xavroji. Peroabai as executrix of Xusser- 
wanji takes no interest in Motlibai’s estate. 

By consent of Mr. Inverarity and Mr. Vicaji it is ordered that 
the costs of all parties (excepting the Advocate General) bo paid 
out of MotlibaPs estate— those of Motlibai’s executors as between 
attorney and client— but the costs of the construction occasioned 
by the inclusion of questions arising under Nusserwanjfs will 
of all parties including the Advocate General will be paid out of 
Xussorwanji’s estate ; those of Nusserwanii’s executrix and nf 
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Xavroji (defendant No. 1) appealed and contended (1) that under 
the will of Jehangirji Nusserwaaji Wadia, the two sons of Motli- 
bai (*, e., himself and the deceased Xusserwanji) took as joint 
tenants subject to the life-estate of Motlibai, and that, therefore, 
(Xusserwanji having died) he (defendant Xo. 1) was now entitled 
to the whole of the estate of Jehangirji Xusserwanji Wadia. 

(2) In the alternative ho contended that Motlibai took an 
^absolute interest in the estate of Jehangirji, 

The appeal was heard before Parran, C.J., and Strachey, J. 

Maepherson and Strangman for appellant. 

Lang (Advocate General) and Lowndes for respondent Xo. 1. 

. 'Scott and Vicaji for respondent Xo. 2. 
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JFauban, C. J. : — Two questions only m 
us upon tills appeal. They aiise upon 
„ni of Jehangirji Nus=erwanji Wad a. 

The testator died so far hade as 1S4-3, 

13th April, 1840. It was after his de 
Supreme Court by his widow Manekbui 
bai. Motlibai was then married and lia 
(v ho has lately died leasing his widow, 
and Nau-oji, the appellant, who was th 
the Court below. • The testator left no ot 

The first question is as to the inteiest taken by Manckbai and 
Motlibai, under the will, whether they took an absolute or a liie 
interest only in the residuary estate of the testator. 

Upon this question I agree with the Dir isio l Com b that XI Anek- 
bai and Motlibai took only a life interest in such estate. This- 
seems to have been assu no 1 in the Court ot fiist instiiic 1 , an 1 no 
argument to the contrary would appear to have been addi e-.se 1 to 
the learned Judge in that Co ufc. It has, howea or, haul contended 
before us by counsel on behalf of the executor of Motlibai, that 
the estate given to her and Munekbai was an absolute estate. 
I set out the passages in the will upon which this contention is 
rested. They appear to mo to liar o also an important bearing 
upon the second and more difficult question with which wo have 
to deal. The amended translation of the introductory pain- 
graph of the will urns thus : — 

(l) (1867) 4 Bom H. C Rep , 1 at p 11 (6 (1830) 7 l'q , ot\ 

m (18SS) 5 Bom H C. Eep , 109 ( A C. J ) (7) (1871) 1 J Fq , 28. 

W (1857) 0 Moo Ind Ap , 520 <■»> (1871) 12 Eq , 100. 

01 (1881) 5 Bom , 500 ; (1881) 0 Bom , 131. O) (1897) U Iml Ap , 85. 

<?> (1881), 6 Cal, 791. <10 (1S9G) 23 iLd - Ap , 37. 
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u I of my own free will and pleasure We made these two persons my heirs ’ 
and vakils. The particulars thereof are as follows*;— I have given in wiitin* 
to my wife, Manekbai, and my daughter, Mothbai, these two persons, the entire 
(l *.} the whole of the authority belonging to me. The above two persons, (i e* 
my) hens and vakils, these two persons (exercising) that whole (authoiity) 
shall duly caxry on all the business and affairs agreeably to what I have written 
(herein), and should these persons have to make inquiries or consult about 
the said business and affairs, then, having consulted my sister’s son, Wadia 
Bosabhai Kharsedji, they are duly to do the same.” 

Although the expression “heirs 99 occurs in this passage, I am 
Inclined to think that the testator did not intend thereby to give 
his wife and daughter any beneficial interest. Having regard to 
the subsequent context and provisions of the whole will, I think 
that by the expression “ heiis 99 the testator meant ({ legal repre- 
sentatives ” The introductory paragraph, if I am correct in that 
view, appoints Manekbai and Motlibai the testator's joint man- 
agers and executrices. If, however, it confers a beneficial inter- 
est upon them, that fact would not affect my conclusion. The 
paragraph also shows the testator's mode of conferring a joint 
estate; for it cannot, I think, be contended that the interest 
which these ladies took under it was not a joint interest. 

The testator then proceeds in seven clauses to provide for the 
beneficial enjoyment of his estate and for legacies, though the 
fourth clause again reverts to a question of management. The 
first clause I need not read in eztenso. It provides for two 
contingencies, neither of which occurred, viz., for the testator 
having a son, and for his having a second daughter. The clause 
is useful as showing that when the testator desired to give an 
estate in common as distinguished from a joint estate, he could 
express his meaning In apt and appropriate language. 
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The second clause is the important one. 
amended translation thus : — 

“ As long as my wife, Manekbai, i* alive, the persons mentioned above shall 
transact business and affairs peaceably and unanimously. On the decease of 
my wife, Manekbai, taking place, I have given the said entire fe\ e.) the whole 
authority, in respect of my wealth and estate, and claims and debts, to my 
daughter, Motlibai ; she shall duly carry on the business and affairs. And 
as long as Motlibai may be alive, every thing shall remain under Mothbai's 
authority. And on the death of Motlibai there are Motlibai's two sons, Bhai 
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subject to the life-interests of Manekbai and Mothbai. The 
English law upon this subject is summed up in Jarman on Wills 
in the following passages: “A devise to two or more persons 
simply, it has long been settled, makes the devisees joint tenants.” 

* Request of chattels, whether real or pei sonal, to a 

plurality of peisons, unaccompanied by any explanatory words, 
confers a joint, not a several inteiest, and that whether the gift be 
by way of trust or not , and, notw ithstandmg tLe disposition^ tho 
Oouits of late years to fai our tenancies in common, the same rule 
is now established as to money legacies and lesiduary bequests 
in opposition to some early authorities and the doubts thrown 
out by Loid TIrurlow in Pe, Uhs v. BapitonPY’ The passages are 
quoted from chapter XXXII, section I, of Mr. Jaiman’s work. 
In GrooLe v. Be V ancles Loid Eldon says that “ a simple bequest 
of a legacy or a residue of personal property to A and B with- 
out moie is a joint tenancy ’. The same rule of construction 
is recognised by the Indian Legislature in section 93 of the 
Succession Act (X of 1865). 

The question which vre have to determine is whether it is applica- 
ble here. The will provides that upon the death of Motlihai, the 
owners of all these (the residue) are the sons, two persons. It is 
not denied that these words involve a bequest to the two sons. 
That is common ground. Mr. Advocate Geneial contends that it 
has not been decided that a bequest to two peisons in this exact 
language makes them joint tenants and that the Court is at liberty 
to treat these words as conferring a tenancy in common upon the 
sons. The words, however, imply a gift to the persons indicated, 
and in such a case the inquiry has always been ff are there 
explanatory words which indicate that the testator intended a 
separate and not a joint gift.” I can myself see no difference 
between a direct bequest to A and B and an implied bequest to 
the same persons arising from the use of such an. elliptical phrase 
as the testator has employed. It would be splitting hairs to 
rule that a different legal result follows from the testator 
writing “ after the death of M, I ‘ leave/ ‘ bequeath’ or £ give 1 
my house or the residue of my estate to X and X,” to that which 
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follows from las writing “ after the death of M the owners, 
of my house or of the residue of my estate are N and N.”" 

In. each case there is a bequest to N and N, without the use of 
words of sever, meo. Mr. Advocate General also contends 
that words, of -ovenince do occur in the case of this bequest. 
‘'They arc my children” are the words of severance relied upon. 
They arc tit take, it is argued, a> children would take, or as 
in the tiist clause it is directed that his children shall take. 

I think that it is quite impossible to adopt this liew. “They aro 
my children”— “ they are to me as children” is the reason 
assigned by the testator for making such a bequest in their favour 
and. is not intended to indicate the nature of the interest which 
they are to take. The learned Judge in the Division Court 
appears to concede that, if this had been a will written in English, 
the usual rule would apply, and that the sons of Motlibai would 
in that ease have taken as joint tenants, but that as the testator 
has used the Gujarati language, different considerations apply. 

It is not, however, suggested that idiomatically there is any pecu- 
liarity in the Gnjardti language in this respect. I have already 
pointed out that when dealing with the management of the estate- 
which is conferred upon Manekbai and Motlibai, the directions 
of the testator is couched in somewhat similar phraseology 
(“ those two persons are my heirs and vakils ”) to that used to 
confer a beneficial interest upon the grandsons, and that such 
phraseology cannot there import a division of interest. We have, 
therefore, only the simple fact to deal with, that the testator has, 
to express his meaning, used the Gujarati and not the English 
language. Does this really affect the question ? I cannot think 
that it does. A bequest to A and B has, in my opinion, the same 
meaning and the same legal effect, whether it is expressed in 
English or in one of the vernacular languages of this Presidency. 
The construction cannot vary according to the particular language 
used by the testator. I know of no authority to support the 
view of the Division Court in this respect. I entirely assent to 
the proposition that the Court has to ascertain the intention of 
the testator, but this expression is sometimes apt to mislead. 

“ The use of the expression that the intention of the testator is to : 
he the guide, unaccompanied with the constant explanation that f 
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it is to be sought in Ms words, and a rigorous attention to them, 
is apt to lead the mind insensibly to speculate upon what the 
testator may be supposed to have intended to do, instead of strictly 
-attending to the true question, which is, what that which he has 
written means. The will must be expressed in writing and that 
writing only is to be considered” — per Lord Wensleydale in Abbott 
w. Middleton (1> . This rule does not preclude the surrounding 
circumstances, such as the state of the testator's family and the 
law under which he lived, being called in aid to explain ambiguous 
language. “ Primarily the words of the will are to be considered. 
They convey the expression of the testator’s wishes, but the 
meaning to be attached to them may be affected by the sur- 
rounding circumstances, and where this is the case, there cir- 
cumstances no doubt must be regarded v — Socrjeewoney v. Deno- 
iundoo^h The judgment in Gurusami v. Sivakami® affords a 
useful guide upon the same subject. 


Here, however, there is nothing in the surrounding circum- 
stances which can, in my opinion, afford a guide to the interpreta- 
tion of the language of the testator. He was a rich P&rsi and 
had a wife, daughter and two grandsons. There is nothing in 
these circumstances to show that, in making a bequest in favour 
of the latter, he intended it to be a bequest in common and not 
a joint bequest. There is this to he said in favour of the opposite 
view* The grandsons were infants. The testator dwells upon 
that circumstance in clause 4 of the will. If it were allowable 
to conjecture what his wishes in that case would have been if 
one of the infants had died a child, one might naturally suppose 
that he would have wished the whole estate to pass to the sur- 
vivor. For my part I think that it is probable that he would 
have done. Then there is to he considered the impossibility of 
one of the boys dying in the life-time of the testator and the 
different result flowing in that case from a tenancy in common 
mx d a joint tenancy. Section 93 of the Succession Act (X of 
1865) does not introduce a new rule — Williams on Executors 
(Ed. 1893), p. 1080. The remarks of Lord Hobhouse in Guru- 
sami v. Sivakami^ are appropriate here. What the testator may 

«l) (1858) 7 H, L. Ca„ 68, at p. 314, (3) (1695) 22 Ind. Ap., 127. 

*2) (1857) 6 Moo. lad. Ap., at p. 551. <*) (1895) 22 Ind. Ap., at p. 128. 
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Itare wished in tun state of circumstances might be quite differ - 
oiif lr<nn what ho w ( »uld have wished m another contingency. Tlio 
Cnnj^ ctmv I V must r< torn to the language of the will 
anl a^Mrfn’n wl un it i«u m*. 

N* i! n - * n ' * 'min mm I appuln nd fli it a simple gift to 
A a i«l Id a .it u t ot, that h 1 > su , f< i tin purpose of the gift 
1 ** to so 1 i mm t* ? ** 1 h ‘ idt a i i male more clear 

^lun a itt t ) a da > -:is, it n t \ nnphg to ilic inhabitants of a 
piri-h is a ^mucd, Jf a gift Is m i le in that form no one would, 
1 imagine, MtgguJ tint it was a gift to each oi the inhabitants 
of a proportionate 11 hare in the boqui si* r i hey are all considered 
*** fc* tlw purpose c£ accepting the gift. The Roman 
Jurists adopted the same now. Covjtnufim an tern legaiur, 
relnh $> p s dhat^ T'Jio rf So h honhieoi Bit chum do lego ; dis~ 
June! / ui tut . T f io houuiem Sfu hum do lego, Sclo StieJium do lego” 
(Institutes of Justinian, Lib* II, Tit. XX, para* 8) l! . 

The technicality in this matter, if technicality there is, con- 
sisK I think, not in construing a gift to A and R as a joint gift, 
for it cannot, I think, be construed otherwise, but in the rule that 
the heirs of a joint tenant do not inherit his interest in the subject 
of the joint tenancy, and that he cannot deal with such interest 
by will, his interest upon his death passing to his co-tenant. 
That, however, is a rule oi law and not a eanen of constiuetion. 

It has not been contended before us that Par sis in the island 
of Bombay aie not subject to English law generally. There are 
certain legislative and other well-defined exceptions to the rule, 
but such exceptions do not include the law relating to wills, nor, 
so far as I am aware, the ordinary rules for their construction* 
The judgment in Naoroji v. Rogers ^ has set at rest any doubts 
which ever existed as to the law by which the Pdrsis are governed** 
I have, therefore, considered the question before us in the light 
of the English law being applicable to it* That law is now 
embodied in the Succession Act, but is virtually lefff unaltered 
by its codification. 

The remarks of the Privy Council in the case of Jogmmr v. 
Mnm Ohancb ^ do not appear to me to affect the question before* 

a>£ec Bandar’s Justinian {4th Ed.), p. 3X2. (3) (1867) 4 Bom, H. C. Rep,, 1. 

<M (1896) 23 lad. Ap., 37. 
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ns. In that case the High Court of Calcuttalxeld that the clause 
of the will they had to construe — which was in these words : 
u The remaining four annas* share I give to you Srimati Rani 
Donger Kumari and the son bom of your womb Jogeshwar Narain 
Deo for your maintenance. Upoii my death you and your sons 
and grandsons in due order of succession shall hold possession 
of the zamindari, &c. * * *“■. I give you the power of making 
alienations, sales or gifts** — created a joint tenancy in favour 
of the mother and son, and that each of them could at pleasure 
dispose of his or her interest. Their Lord drip ^ did not dissent 
from that view. What in my opinion they held in addition to 
construing the will before them was (1) that the rule of English 
law (which their Lordships term an extremely technical rule 
of English conveyancing), that a joint tenant’s interest does 
not descend upon his heirs, is nob ♦properly applied to a bequest 
in joint tenancy under a Hindu will, and (2) that even under 
English law a conveyance or an agreement to convey his or her 
personal interest by one of the joint tenants operates as a se- 
verance. The ease itself rather supports the x iew that in a will 
written in an Indian vernacular language, a bequest to a mother 
and son $ impheiter is a joint bequest. If in a Parsi will written 
In Gujarati the words use 1 are such as to create a joint interest, 
it appears to me that it is impossible to escape the consequence 
that the beneficiaries take as joint tenants with the benefit of 
survivorship. 

For these reasons I would vary the decree of Fulton, J., by 
declaring that Nusserwanji Jehangir Wadia and the defendant 
Kavroji Manockji Wadia took a vested interest as joint tenants 
tinder the will of the said Jehangirji Nusserwanji Wadia in his 
estate, subject to the life estate of the said Motlibax therein. 

Costs of all parties out of the estate of the testator. 

Stbacxiey, J. I agree with the judgment of the Chief Justice. 

Attorneys for the plaintiff Messrs. Nam and ITormayu 

Attorneys for the defendants : —Messrs. Tsanu and Hormasji 
and Little Co. 
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* ORIGINAL CIYII. 

J’l/mc Sir C, F. F, mat,, Kt„ Cknf Jwstue, a, id Mr. Justice Btrachey, 

1UI FOR LB VI Pmsmr, v. DEVJI MEGIIJI, DnFEHDiKT.* 

Piadti t—Se ui . tjjo » sis InjaTtl /« mule plain' iff— I 'm tl Placed me Code 
( U*X/Vof issj; # s\c« *N0* 

I nVi HI < «• It u i\ 1 i« s, ho tlwr in m£mt Rmile plaintiff nor her next 
n jjflit ti» 1 ft utjum 1 tu MMiiitj, fa tests. 

Si Mwovs adjourned mlo Comt for ’argument. The plaintiff 
was a minor, and she Bind by her next friend, Passu Devraj, to 
recover certain ornaments and clothes of the value of Rs, 8,775, 
which she alleged had been presented to her at the time of her 
marriage. Her husband died on the 23rd May, 1897. This suit 
was filed iu April, 1838. 

On the 2oth July, 1808, the defendant took out a summons 
under section 380 of the Civil Procedure Code (Act XIV of 1882), 
calling upon the plaintiff to show cause why she or her next 
friend should not give security for the defendants’ costs of this 
suit. 

The summons came on before Strachey, J., in chambers, and he 
adjourned jt into Court under Eule 22 of the High Court Rules, 
to he heard before two Judges. It now came on for hearing 
before Fanan, C. J., and Stiachey, J. 

Macp/ursou for plaintiff showed cause. 

Zany (Advocate General) for defendant, contra. 

Fakkan, C. J.: — The summons in this matter has been referred 
to this Bench under rule 22 of the rules and orders of the High 
Court. 

The question for consideration is whether a minor female 
plaintiff suing by her next friend can, and ought to be ordered 
to give security for costs before being allowed to proceed with 
the suit. It is not denied that the suit is, in substance, a suit for 
money. The ruling upon this point in JDegumbari v. AttshootoshM 
has usually been followed in this Court. 

* Suit 138 of 1898. 

» (1890) 17 Cal., 810. ! 
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The Civil Procedure Code (Act XIV of 1882) was amended by 
Act VI of 1888, Section 245 A, by that Act added to the Code, 
enacts that " the Court shall not order the arrest or imprisonment 
of a woman in execution of a decree for money*** It has always 
been a principle of the law relating to security for co-ds that 
persons privileged from legal process can be called upon to give bitch 
security — - Aldboro-ugh v. Burton 1 ^ ; Goodwin v. Arelur 2 ; Morgan 
and W urfczburg on Costs, (2nd Ed.), p. 10. In accordance with 
that principle, when legislation exempted women from attest and 
imprisonment in execution of money decrees, it pio\ ided by sec- 
tion 5 of the same Act that u on the application of any defend- 
ant in a suit for money, in which the plaintiff is a woman, the 
Court may at any stage of the suit make a like cider ** (Le« an order 
for security for costs) a if it is satisfied that such plaintiff does 
not possess any sufficient immoveable property within British 
India independent of the property in suit.” This provision is 
now added to section 380 of the Civil Procedure Code (Act 
XIV of 1882)* 


Now, in terms no exception is made, in that section, of the case 
of a woman who is a minor, suing by her next friend, and we 
cannot, we think, introduce such an exception into the section. 
The Code is applicable generally to all descriptions of pax ties, 
whether plaintiff or defendant, and its provisions apply as well 
to minors as to others. Thus a minor can be directed to file a 
written statement under section 112 and his suit is liable to be 
dismissed under section 113 if he fails to do so ; and an affidavit 
of documents may be required of a minor defendant — Kathmull 
v* Malharrao (Z \ Doubtless it is not intended that an infant party 
to a suit should personally obey such orders* It is evident from 
the provisions of Chapter XXXI of the Code that it is intended 
that his next friend or guardian should obey the orders of the 
Court on his behalf. Hence in construing the Code we cannot 
read an exception as to infants into its provisions generally, but 
rather a proviso that orders given to an infant may be obeyed 
for such mfant by his next friend or guardian, nor do we think 

0) (1834) 2 MyL and K., 401* < 2 ) (1727) 2 P. W., 452* 

<S> (1894) 19 Bom., 350. . *i 
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tliat wo can do so when construing section 080 either as origin- 
ally £i ami d or in its amended form. 

The ordi r as to giv ing security fm c tsi*. L, however, a discre- 
ium.n y one, and the <|u< -lion sill remsh.-, vvlx tin r mu it an order 
on_,ht tilt nixie in the ( x-c of i km 1* infant .suin' hy her 
in ' t In i.!. 1 1 . ]s i in lx ilwajN, it t u ,xs v\ e ait aware, 
luu u i It d. nund si unity i»r t ts uther from an infant 
dim k u hum his or In r nt\t fiiutl lifei v. Rairriiv • 
JI i l v. ///( ' ,i h<- ; PtHHtH v. J I It ami no oidu as to 
a ts is m i h against an infant plaintiff— Simp-on on Infants (2nd 
I’.d,), p hi i. The ne\t ft find of an int.mt is liable for the costs 
of the suit il unsuccessful oil- v. Muhmariny " ; Morgan and 
Wuit/.bmg, p. 3 If?, Sec. VII, Himpson on Infants, p. 482; Civil 
Pioe* dme Code (Act XIV of ‘1882), Sec. 140. How complete this 
liuhilm is, and Low far it extends, is shown by section 417 of 



the Code, which prov ides that a next friend cannot, ipso motif, 
retire fiom hL position without giving secxnity for the costs 
already incurred, tmlcss the Court relieves him from that obliga- 
tion. 


If, then, the next friend of an infant plaintiff and not the 
infant plaintiff himself or heiself is and Ins always been liable 
for the toAs ot the suit, a pio vision that a woman shall not be 
impiisuncJ for debt gives iise to no inference that the Legislature 
intended m any way to change the practice as to a ft male infant 
plaintiff giving secunty tor costs. We think, theiefoie, tint, 
except in exceptional cases, the old piactiec ought still to ho 
observ ul. 

The Advocate General urges that this ruling will permit of 
improper suits being filed by indigent persons as next friends 
of female infant plaintiffs. The same argument, if of weight, 
applies with equal cogency to the next friends of male infant 
plaintiffs. The answer to this appears to us to be that tlie Courts 
can be moved to stay a suit improperly brought on behalf of an 
infant and to remove an improper next friend of an infant and 
to substitute a proper person in his place. This is pointed out 

(l) (X83G) 1 Keen., 110. W (1823) S. & S , 261. 

(1856) 2 Kay and J., 45A < 4 > (1839) 4 Bear., 37. 


BOMBAY SERIES, 


‘ mil 

4 fffc 

•i 

w 

H 




YOL* XXIII*] 


10 > 



in Hind v. If Mf more (supra). All the cases upon the subject 
are cited in Sefcon on Decrees, Part III, Oh, XXI, Sec, I* The 
Court can thus prevent the law from being put in motion by iho 
nest f i lend of an infant from malicious or improper motives. 
The summons will be disposed of by the Judge in chambers 
having regard to this judgment. 
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Attorneys for the plaintiff : — Messrs. Ardcsir , JT ormrtyi awl 
Dimka . 

Attorney® for the defendant Messrs. Little §* Co. 


APPELLATE CIYIL* 


Before Sir C. F Fan an, 1 Kt, Chi f Justice, and Mr ; Jwhce Candy 
CHABLESWOItTH (obiginal Plaintiff), Appellant, v, MacDOXABD 
(original Defendant), Despondent.^ 

Injunction— Contra tin Zawibai — Contract for pei sonal seiv^ce — Conhact not 
to practise as — Co ist ruction — Fe*tra mi of trade — Contract Ait 

(IX of 1872), Sec 27. 

A agraal ou caitain teims to bccoma assist in t for three years to B, vbo wa<3 a 
physician and surgeou practising at Zanzibar. The letter (Exhibit B), which 
stated the terms which B offeiod anl which (as tha Court found) A accepted, 
contained the words “tin oi Jinny clans * against practising must be drawn up** 
At the end of a year a disagreement took place and A ceased to act as B’s assist* 
ant and began to practise in Zanzibar on his own aceount. B sued for an injunc- 
tion to restrain him. 

Held , that B was entitled to an injunction restraining A from practising m 
Zanzibar on his own account during the penod of throe years. 

Appeal from the decision of H W. DeSausmarez, Acting 
Judge of the Consular Court at Zanzibar. 

Suit for injunction restraining the defendant from practis- 
ing a physician and surgeon in Zanzibar. 

The plaintiff was a physician and surgeon practising in Zan- 
zibar. Being desirous of engaging an assistant, he wrote in Oc- 
tober, 1895, to his brother, J, B. Charlesworth, in London to look 
for a suitable man, and subsequently to Dr. Scott to assist J. B* 

He embodied in a document (Exhi- 

* Appeal, No. 77 of 1897. 
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bit. B), which was not signet!, the nature of the services which 
ho required ant! the terms which he was prepared to offer. This 
document (Exhibit B) stated the qualification which he would 
require in his assistant and certain terms with regard to board 
and lodging. It also contained the following terms 


"I xn pnquw He it'll*! ( 1 ) i tlmv-uui.* ft^ioement ; <: 3 ) first dws passage 
wit mil 'i tali* , O t - n i \i* u p ij m vWitkra to bo ml and lodging. Half pay 
dur*tig t itohii 

n In the 0V4jiit u£ jn\ go ng aw i\ on long ]tnn>, i i fox more than a month or 
w> mA my mmdmt being in dnrge, 1 propose to jny him additional timing 
asj absentee m follows — 

** !* in Urn m ont of Ms living m my house, being required to furnish hb own 
boaid he would lucatvo an allowance at the rate of £ 300 a yew for that ; put* 
ting Mm, of com so, by tint meins Into the position he would be in if resident 
outside my house, and the € 300 a your would be for the same purposes, namely * 
domestic servants, food, &c , &c. 

t* Xu addition he would receive for acting £> per cent* of the nett income during 
the time of acting* Kelt income means after the expenses of the practice, includ- 
ing his own pay and board, had been deducted* This would be at the rate of at 
least £ 75 a year and would be guaranteed not less than £ 50 per annum. The 
duties as assistant at© all the ordinary duties of an assistant” keeping of the boot® 
of general and of special sorts ; and any assistance required m scientific work* 
The ordinary clause against practising must be drawn up.” 

On receiving this communication from the plaintiff, his 
brother (J. B. Charlesworth) and Dr. Scott resolved to ask 
Dr. Stockman, of Edinburgh, to find a man suitable for the post. 
Accordingly on the 13th November, 1895, J. B. Charlesworth 
wrote a letter to Dr. Stockman (Exhibit A), of which the fol- 
lowing are the material portions ; — 

« Q n the other side I state the probable terms to he offered and you will notice 
that provision is made in the event of Frank selling his practice. The practice 
ii now worth £ *2,5 00 per annum, and he has made it equal to that by Ms own 
exertions. If I may offer unprofessional suggestions, I would say the candidate 
should be about 30 to 33, of good experience, &e. . • . * Terms Scott has 
confirmed axe 


«£X) As assistant, £ 200 per annum, clear in Zanzibar, but no allowance for 
liquors or laundry. Passage money out and home. (2) As locum tenons £ 400 
ditto. (3) To purchase practice worth £ 2,500 per annum. Terms to ho 
arranged.” 


”N 
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A copy of the terms as given above (Exhibit B) was also 1898. 
sent to Dr. Stockman. * Chasms. 

WORTH 

The defendant hearing of the offered appointment had an inter- 
view in Edinburgh with Dr* Stockman, who showed him the two ^oltojriABfc 
documents, Exhibits A and B. The defendant subsequently went 
to London and saw J* B. Charlesworth on the subject and at the 
final interview the latter asked him to write to the plaintiff. The 
defendant accordingly on the 10th December, 1S95, wrote the 
following letter to the plaintiff (Exhibit G) : — 


u I am sending a line or two to let you know that I hive to-day accepted the post 
of assistant to your practice in Zanzibar. I have soon yoiir father and brothers 
as also Dr. Scott, and they have all been good enough to say that they think I 
will suit yom requirements. As regards the bacteriological work, I may mention 
that I am accepting your oifer with leference to taking out a class on the sub- 
ject in Edinburgh so as to he able to help you in that work later on as occasion 
occurs. At the same time I shall pay a little attention to work — gensecological 
work and venereal diseases —as I fancy this would be of much need in Zanzibar, 
Having lived for the last eight years in Edinburgh, and having held hospital ap- 
pointments there, I have easy access to any work, &c. 3 there, and could do more 
study there than in London, knowing more of the men here. You may expect me 
by the mail leaving heie on the 10th Febiuary. I could hardly be ready before, 
having only a few days ago had the offer of your assistancy. I may mention that 
any present intention is to arrange with you later ou about purchasing your 
practice (as I believe that is your wish), should of course this be suitable to us 
both when the time comes. 

u Believe me, &c. 

(Signed) G. A, MacDonald." 

The defendant subsequently went to Zanzibar and took up the 
appointment. No formal agreement was drawn up between him 
and the plaintiff, but the terms of Exhibit B and Exhibit A were 
strictly observed. At the end of a year, however, a disagreement 
took place and the defendant gave up his connection with the 
plaintiff and began to practise on his own account at Zanzibar. 

The plaintiff then filed this suit for an injunction* The de- 
fendant pleaded that he had never accepted the terms contained 
5n Exhibit B ; that that document contained terms which were 
merely part of a proposal which was modified by the letter (Ex- 
hibit A) and in conversation with the plaintiffs agent in England ; 
that finally it had been arranged that he should go to Zanzibar 



M\skU , 


Cm am ?- 
WORTH 
r. 

MAtlk.'51/T.ll. 


TEE INDIAN DAW BEPORT& [VOL. XXIII. 

■Hstliont any agrtumcnt, but that one was to be drawn up after 
his arrival. 

Ik fur tin r pk ailed that, if tWii had hot n any agreement made 
1 j him, ;t ha 1 b ui oht lined by misrcpri^muitijn. 

’lln Jud/e of Uu> Consul it 0 urt at Z.ni/.ihar found that the 
|\hiMt , 15 and V constitute! an a„r> enn nt width the defendant 
Itnd hi !m ii, h it hi rtfua d nu nijum lion lor the reasons .stated 
in 1 i j idg.ii nt, io follow •> • — 

“It in well, at tV outset, to Li down thuLw h, v li'i U this Court must ho guid- 
*1 in dclei mining this urtum, ulmli ii oi e pnw’v f <n an in junction to present 
t !,i di f. ml mt from practising as pin -m i m awl surge m in /. ui 'ill ir. The eon- 
twii 1 ot\ .**u the pirtiis, if thn * he one, in of e mr-a gniuraed by the Indian 
Contr t Ait, nlibli ciml tins no pros Hons as to orders for specific performance 
or mj inethms. Ik India * IV Spool ae belief Ait’ supplies the machinery for 
thh, but that Act does not apply in Zanzibar, and ive aro thrown back oath# 
pi o\ Her f, of the Order in Council, ISSi, under which it has always boon the prac- 
tice of thh Conit to giant injunctions in such eases as it thought just: in doing 
so it his follow ud the practice of tho English Couits. This having hoen tha 
practice of this Court heretofore, I shall follow it strictly now, though I cannot 
h.Ip fe ling that, in tho rare cases in which specific relief is sought, the Indian 
Specific belief Act would ho a boon. 

« To come now to the faets of this case.” (The Judge after a review of the evid- 
ence continued.—) “I find that, in fact, tho defendant came out to Zanzibar to 
assist the plaintiff for three years on the terms as to remuneration and payment 
of expo nets w Inch u ere offered ro him in the pi oposal Exhibit B and accepted by Mm 
in his lvtter Exhibit C and by Ms conduit throughout I do not pro- 

fess in have andjsodthe evidence thoroughly, but I hare tried to giro tlie lines 
on which I bare arrived at my conclusion, ninth is tint tho letters B and C con- 
stitute an agreement botrrecn tire parties ; that tho agreement still exists and that 
Mr. MacDonald has broken it ” (With regard to the grant of an injunc- 

tion. the judgment continued:—) “Would tho practice of tho English Courts 

allow this ? I think not Bet ns look at the agreement. There is a 

sentence in the proposal which runs as follows*:— ‘ The ordinary clause of not 
practising must be drawn up.’ I will at once say that I do not propose to in- 
terpret this clause ; what it does is only to pledge tho partios to come to reason- 
able terms about it, which has never been done ; and it seems that, if such a clausa 
had been drawn up, the contract would pro tanfo have been void by the 27th 
section of the Contract Act, Save, therefore, that this clause seems to show that 
the defendant was not intended in all circumstances to be free to practise, I hold 
it inoperative. But says the plaintiff : The Court is entitled to infer, from tha 
positive undertaking in this contract and tho evidence before it, a negative under- 
taking on the part of the defendant, vis., that he will not practise in ZanMbsr 
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during the time of Ms agreement. He urges that such an undertaking would he 
implied by the Indian Courts, and relie i, to show this, on section 37, illustration 
(D), of the Specific Belief Act How, were this the law hero I should be inclined 
to agree with him. I think, however, that the English law is different. Certain 
Indian Acts, such as this and the Contract Act, are codifications of the hw of 
England with certain differences, and it seems to be the practice of iff* Indian 
Couits to look at the settled law of England to explain any doubtful passages 
in those Acts. How at the time of the passing of the Specific Belief ief, ??A., 
1877, the case of Montague v. Moclion stood uu contradicted, and it (vitamly 
implied a iiegithe agreement where none was expressed. So fai a c< I cm ascer- 
tain, this case goes further than any other, and it seems to me to justify the illus- 
tration in the Specific Belief Act ; but, in view of the case decided b) the Court 
of Appeal in 1891, The Whkaood Chemical Company v. Hardman, Montague 
v. Floe Lion is expressly disapproved, and the later case seems to be m direct 
conflict with tint illustration. The decisions in the English cases point to a 
negative clause being essential to the right to claim an injunction, though 
Bindley, L.J., says that the 4 principle does not depend upon whether you luve 
an actual negative clause, if you can say that the parties were contracting in the 
sense that one should not do this or the other, some specific thing on which you 
can put your finger. In this case I cannot put my finger on that specific thing ; 
it might he practising in the town of Zanzibar, in the protectorate of Zanzibar, in 
last Africa, during the defendant’s assistancy oi after it. I feel that taken with 
the Contract Act this will make it difficult, in cases such as this, to obtain injunc- 
tions here, but that has nothing to do with me, for it is the law in Zanzibar, 
unless and until the Specific Belief Act is introduced. The plaintiff has further 
urged that this is a case in which the damages cannot be assessed, but the class 
of ea«es to which he refers is one where the damages suffered arc sentimental, as in 
the case of the non-delivery of an heirloom or some famous picture or work of art 
for which pecuniary damages do not adequately compensate. This case is one in 
which damages, if claimed, could be assessed, though possibly with some difficulty. 
The injunction sought must, for the reasons I have given, be refused with costs/* 
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The plaintiff appealed. 

Tnveranty (with Eclgelow and Gulabchand ), for the appellant 
(plaintiff). 


Lowndes (with Papie 9 Gilbert and Bayani ) for the respondent 
(defendant). 


Faeban, C. J. : — This is an appeal from the decree of the 
Consular Court of Zanzibar refusing with costs the plaintiff’s 
prayer for an injunction to restrain the defendant from practising 
as physician and surgeon in Zanzibar in breach of an alleged 
agreement between him and the plaintiff prohibiting him from 
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doing so. The plaintiff is himself a physician and surgeon 
practising there. 

The issues raised m the Consular Court were — (1) Is there any 
agreement between the plaintiff and the defendant ? (2) If so, 

■what ire the tonus of such agreement ’ (3) If an agreement for 

tlnte jins was < nteud into In the dJi ndmt with the plaintiff, 
was it obtained hy the nnsu nresent it ions of the plaintiff’s agent ? 
(1) Is the plaintiff in any event entitled to an injunction ? 

The third of the above issues has been found in the negative, and 
for the plaintiff, in the Consular Court. The correctness of that 
finding was not seriously impugned in argument Moie us, and 
at the outset I may say that I entertain no doubt as to the sound- 
ness of the view taken upon this branch of the case by tho Judgo 
of the lower Court. I adopt his judgment upon this question 
and need not any further refer to it. This enables me to state 
the evidence in a more succinct manner than I could have done 
had I to consider it in detail in reference to the chaige of mis- 
representation* 

The appellant is not satisfied -with the finding of the Consular 
Court as to the terms of the agreement which that Court considers 
was entered into, while the respondent contends that there was 
no completed agreement between tbe parties. I deal with these 
questions of fact raised by the first and second issues before con- 
sidering the question of law which the fourth issue gives rise to. 

The plaintiff for some years before 1895 had been practising 
with success as a physician and surgeon in Zanzibar. In Octo- 
ber of that year he was desirous of engaging an assistant. He 
wrote to his brother, J. B. Charlesworth, to be prepared to look 
out for a suitable man ; and subsequently to Dr. Scott to assist 
J B. Charlesworth in doing so. The nature of the services which 
the 'plaintiff required, and the terms which he was prepared to 
offer he embodied in a document (Exhibit B) which ’is headed 
u Zanzibar, E. Africa ”, but is not signed. This he sent to J. B. 
Charlesworth or to Dr. Scott— it does not appear to which. These 
gentlemen consulted together in London and resolved to ask Dr 
Stockman of Edinburgh to look round for a suitable doctor. Ili 
pursuance of this resolve the plaintiff’s brother on the 18th 1W 
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ember, 1895, wrote a letter (Exhib t A) to Dr Stockman to which 
he appended " terms Scott has confirmed/’ The memo. (Exhibit B) 
was then or subsequently also sent to Dr. Stockman. The defend- 
ant, who was at this time m an assistancy m Edinburgh, heaid of 
the offered appointment from a Dr. Orr. He saw Dr. Stockman 
upon the subject. This is the account which the defendant gives 
of the interview. “ He ” (Dr. Stockman) “ told me that he had 
been asked to get a man to go to Zanzibar and he said I could see 
the particulars in the letters he showed me. They were Exhibit 
B and Exhibit A.” 


This was, he says, on the 6th December, 1893. The defendant 
on the next day told Dr Stockman that he would like further 
details. He then went to London, where he saw J. B. Charles- 
worth and Dr. Scott, and had lengthy conversations with them 
about the practice and the desirability of his going to Zanzibar, 
but I cannot find a suggestion that at any of these interviews any 
alteration or variation was made or suggested in the proposals 
contained in Exhibits B and A originally submitted for his con- 
sideration. At the final interview which he had with J, B. Charles- 
worth, the latter asked him to write to the plaintiff 1 . The de- 
fendant then wrote a letter (Exhibit C), dated 10th December, 
1895, which J. B. Charlesworth approved and which was then 
posted to the plaintiff. 

It appears to me that this letter contains an unconditional ac- 
ceptance by the defendant of the offer made to him in Exhibit B 
and Exhibit A, and that Exhibits B and A and C contain a bind- 
ing agreement come to between the defendant and the plaintiff 
from which neither party was thenceforth at liberty to recede. 
This is the conclusion which the Consulate Court has arrived 
at, and I entirely agiee with it. The only consideration which 
militates against that conclusion is a remark which the defendant 
states tha£ he made to J. B. Charlesworth at their final interview 
when a reference was (he says) made as to having an agreement 
drawn up. J. B. Charleswoith said that it had better be drawn 
up at Zanzibar, to which the defendant (he says) replied that 
“this will suit me much better, as I can go out and see this 
place and people and every thing.” 
a 1203-a-S 
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It was. .subsequently to this that tin* defendant wrote and signed 
ivxhibit (snpFti p. 103) C at the request of J. B, Charles worth* 
A turning, rs it K uocontrailictod, that the dt fendant made the 
above ruinrk, it appears to me to he quit** inconsistent with the 
htU r which he wrofc tr> th ' plain! iff with reference to the pi tintitTa 
pi i p -d # which h tti r, as I hnv< said, amounts, in my opinion, to 
an unum litiomii su*h planet of it. There U no j ropcKal in either 
L.vlul »*t hoi Exhibit A th it ! la dc Audant should go to Zanzibar 
aiul «* I he pure and j ople a* the d L ndant's < xpens j and have 
half his silary paid on th > wav * The proposal is that he shall go 
mil upm Ihes * terms as an aidant to the phinfiff for three 
veins- F, fin rehne, think that th* dt it ndantT alleged remark 
may be disregarded* 

It is -luted by the defend* nt* that it was proposed to have a 
wriib n agreement drawn up when he got to Zanzibar. This may 
have been so, but that circumstance does not appear to me to 
prevent the dtiuidant/s written acceptance of a written proposal 
constituting a completed agreement. The subsequent written 
agreement would only be a reduction into formal language of the 
terns which had been previously ogiced upon between the parties* 
Lastly, Mr. Lowndes contends that lXlni it 0 is not an acceptance 
of the plaintiff's oiler, but an acceptance of the post which the 
plaintiff ha 1 offend to him* The words are: ee I am sending a 
Hoe or two to let you know that I have to-day accepted the post 
of assistant to your practice iu Zanzibai/ V That acceptance of 
the post to my mind is as complete an acceptance of the terms 
upon which the post was offered as would have been an accept- 
ance in words of the terms themselves* The acceptance of the one 
necessarily involves the acceptance of tho other. This is the 
construction which the plaintiff would naturally put upon the 
letter of the defendant, and in my opinion it is not really sus- 
ceptible of any other. 

There is not, I think, any contract contained in Exhibits B, A 
and C, that the plaintiff shall sell his practice to the defendant# 
The hope or expectation of being able to purchase the business was 
no doubt held out to the defendant, but upon that subject there 
was no contract* The terms of Exhibit 0, in which the defendant 
accepts the post of assistant, place that matter beyond doubt* 
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After accepting the plaintiff’s offer of his assistancy the defendant 
adds : “ I may mention that my present intention is to arrange 
with you later on about purchasing your practice (as I believe 
that is your wish) should, of course, this be suitable to us both 
when the time comes.” To prevent the defendant from expect- 
ing anything definite with reference to the purchase, the plaintiff 
wrote the letter Exhibit D to the defendant. The defendant 
received this at Marseilles and did not oil his arrival or for 
nearly a year afterwards, when the rupture occurred, refer to the 
question of purchase. 

No formal agreement was drawn up on the arrival of the de- 
fendant in Zanzibar. It is difficult to sec how the terms of the 
defendant’s engagement could be more precisely defined than they 
are in Exhibits A and B, except in regard to the defendant not 
practising on his own account. These terms were observed to the 
letter on both sides until the rupture occurred. The term con- 
tained in Exhibit B with reference to tbo defendant’s practising 
■on his own account is this : “ The ordinary clause against prac- 
tising must be drawn up.” I do not sec why this term of 
the contract is not, like its other terms, a term to which the defend- 
ant agreed. I am of opinion that when he signed Exhibit C, 
he agreed to it. The effect of that is, in my opinion, to give the 
plaintiff the right to call upon the defendant to execute the ordinary 
covenant against practising as a physician and surgeon in Zan- 
zibar. The parties were contracting with reference to Zanzibar 
and their intention as gathered from the context of the contract 
must, I conceive, necessarily have been to confine the operation of 
the agreement to that place. As to the limit of the covenant in 
point of time, the law as contained in the Contract Act, section 27, 
renders such a covenant void in so far as it extends beyond the 
. period of the agreement. This is clear from the decided cases. 
Most of them will be found collected in Haribhai v Sharafalh C). 
The parties must, I think, be taken to have contracted with refer- 
ence to the law prevailing upon this subject in Zanzibar. If that 
be so, the result is that the defendant has, in effect, agreed not 
to practise as a physician and surgeon on his own account in 
Zanzibar during the term of his agreement and during the same 
« (1897) 22 Bom., 86]. 
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teim to practise there ,i> the assistant of the plaintiff. If this is 
tllc ‘“fFeet of the agreement, as I think it is. there is 
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slothing or indefinite about if and there can he no objection 
to it on that ground. It does not in the least res* table the agree- 
ment in Panes v. D,nie s< ! , which on the ground of vagueness 
i nil mice! taiuty was held to he untu foiceable. 

Otin„ thin of opinion that the patties heic came to a binding 
contract, and that it included the above agreement against the 
defendant’s practising on his own account in Zanzibar, I pass to 
consider whether that agreement is void under the Contract Act or 
is an enforceable agreement. In other words, is it an agreement 
which restrains the defendant from exercising his lawful profess- 
ion ? Is it an agreement in restraint of trade ? I think not. 
I do not think that an agreement of this class falls within the 
section. If it did, all agreements for personal service for a fixed 
period would be void. An agreement to serve exclusively for a 
week, a day, or even for an hour, necessarily prevents the person 
so agreeing to servo from exercising his calling during that period 
for any one else than the person with whom he so agrees. It 
can hardly be contended that such an agreement is void. In 
truth, a man who agrees to exercise his calling for a particular 
wage and for a certain period agrees to exercise his calling, and 
such an agreement does not resfci-ain him from doing so. To 
hold otherwise would, I think, be a contradiction in terms. The 
authorities appear to me to support this view. The case of 
Mackenzie v. Sinramiah l - J is directly in point as a decision, and 
in Carlisles Kephcm and Co. v. Ricknaufh 3) the same view is 
taken. There is also the dictum of Candy, J., in Callimiji v. Ear si 
Tricum l< \ and illustration (d) to section 57 of the Specific Relief 
Act is what I may call a legislative decision to the same effect. 

The next question which arises is whether the Consular Court 
of Zanzibar ought not to have granted an injunction in the case. 
Upon that question I think that we mast accept with deference* 
the law laid down in W Hi mod Chemical Co. v. Hardman « as the 
law applicable in Zanzibar, but the facts of the present case are 

C3> (188**) 8 Cal., 809. 

C«> (1894) 18 Bom., 702. 







I 

L 


b 

\ 

h i 


VOL, XXIII,] 


BOMBAY SERIES. 


# a negative 


^different. Here there is, as there there "was not 
clause in the agreement, and the learned Judges all recognized 
the law in England to be that if the parties express by negative 
words their intention that the employd is not at liberty to carry 
on business on his own account during the term of his engage- 
ment the Court will enforce that agreement by injunction. They 
recognized luwley v. Wagner as binding law. I will only 
say with reference to the remarks made by the Lord Justices as 
to the propriety of extending the law of injunction to contracts 
of personal service which contain a negative covenant that the 
Indian Legislature has adopted that extension, aiid though the 
Specific Relief Act is not law in Z inzibar, this shows that the law 
laid down in Lumley v. Wagner is not considered by the Legisla- 
ture to be inappropriate in the East. In my opinion it would be 
most unfair to gentlemen in the position of the plaintiff not to 
protect them in such cases. It would virtually debar them from 
engaging an assistant at all. An action for damages would 
afford them no protection, certainly no adequate protection. 
Lastly it was urged by Mr. Lowndes that the circumstances 
which led the defendant to throw up his as fistantship and to 
start as the plaintiff's competitor for the medical business of 
Zanzibar were such as to justify the Court exercising its discre- 
tion not to grant an injunction, i hough they may not protect tho 
defendant from an action for damages. The defendant admitted- 
ly wilfully refused to continue to perform the duties of an assist- 
ant and purported to throw up his appointment. As to this 
contention no defence on this ground was suggested in the plead- 
ings and no issue was raised in the lower Court, and the evidence 
was not directed to the point. I am of opinion that it cannot 
now be raised here. I refrain from offering any opinion upon tho 
moral justification upon which the defendant relies, and will only 
say that, so far as I can judge from the proceedings before me, 
ihe plaintiff is morally as well as legally entitled to the protection 
which ho asks the Court to grant him. 

I would, therefore, allow the appeal and grant an injunction 
restraining the defendant from practising as a physician and 
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■>ui e ton m Zanzibar (lutin'; the jw nod of Lis engagement, and 
uireet L at he piy the plaintiffs cost', of suit and appeal. 

C 4Xtn% ,T. : I hau* had the aihuntage of reading the judgment 
written liv the Chief Justice, and as I agree with the conelii'-ions 
aimed at by him, I ntul not mtir into (let ills, hut will meiely 
indicate gt finally s me of tin* reasons which led me to those 
unthisions. 

1 he h line 1 c i.u,t 1 ft i dt ft nd mt sup] mi ted the decree of the 
k\.cr Coint, di uniting the plaintiffs claim, on the ground that 
there was no cone lath d aguement hetweeu the parties. There is 
more than one answer to that contention. Not the least forcible 
l " t , on>>ulu\iti(M that it would be contrary to the common 
coinse of human conduct and private business to suppose that 
plaintiff w ould p ly £‘20 for defendant going through a coarse of 
bacteriology in Eilinbuigh, and would pay the costs of defendant’s 
passage to Zanzibar, the consideration thereof being merely that 
defendant should come oat to Zanzibar, and look round and see 
how he liked the place, and then if it suited him enter into an 
agreement to become plaintiffs assistant. Defendant’s conten- 
tion, in shoit, is that it was open to him, having leaped all these 
advantages, to say to plaintiff after an Indefinite time," I have 
leeched all this fiom you, and I ha\ o drawn my salaiy (£ 200 
pci annum) as your assistant, and lie ed at your expense : now 
that I line e looked lonnd and liked the place, I am entitled to 
leaem you and to set up a rival practice.” It seems to me 
.sufficient to state this contention thus plainly to show that it 
cannot have any weight w ith the Court. 

It was contended that at any rate theie were certain terms 
m the contract which were purposely left open in England, 
and were to be settled when the agreement was concluded in 
Zanzibar, t.e. {a) the period of the agreement; (5) the terms 
tor purchase ; (c) the clause about not practising. The answer 
to that is the memorandum B, which admittedly contains 
the proposal emanating from plaintiff, the very first item 
of which is «a three- j ears’ agreement.” There is not a sug- 
gestion in the evidence or in the arguments before the lower 
Court that there was any discussion in England as to the pe*fe& 
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of engagement being anything else than three years, In the 
letter from Dr, Scott to Dr. Stockman (A), it is true that the 
expression Ci probable terms to be offered ’ 5 is used ; but it is 
admitted that this letter must be read with the memorandum (B). 
The letter proceeds “ Terms Scott has confirmed are/ 5 and the 
first deals with the pay which the assistant should have ; there 
is no mention of the period. That is explicitly stated in the 
memorandum (B). When then defendant wrote (C) saying u I 
have to day accepted the post of assistant to your practice in 
Zanzibar/ 5 he must be taken to have accepted the terms of a 
three-years’ engagement. 

As to the terms of purchase it is abundantly clear from defend- 
ant’s own admissions in his deposition that no definite agree- 
ment to purchase fotmed a term of the contract. No doubt the 
probability of purchase, i( should of course this be suitable to us 
.both when the time comes/ 5 fas defendant himself wiote in C), 
was an inducement to defendant to accept the post ; but this is 
the utmost that can be said. Not only did defendant i emaim 
silent for many months after his arrival at Z mzibar, but he 
never wrote to Messrs. J. B. Charlesworth, Scott, or Stockman, 
pointing' out that the principal ground of his engagement, or at 
least of his proceeding to Zanzibar, was found by him to be non- 
existent. His counsel before us pointecl to the fact that no 
attempt had been made by plaintiff to obtain the evidence of the 
above named gentlemen on commission, 01 to put in their letters, 
and he referred to Exhibits M and N. But these aie notices from 
defendant’s solicitor calling for the letter and telegram from J, 
B. Chaileswoilh to plaintiff of 11th Decembei, 1^95. It was foi 
defendant to put these in, if they were admissible, and it was 
certainly for defendant, and not plaintiff, to obtain the evidence 
of the above-mentioned gentlemen, since it was he who contended 
that his interviews with them would show that theie was no 
concluded contract. Plaintiff took his stand on the written pio- 
posal and acceptance; and in the absence of any corroborative 
evidence to the conti aiy, defendant's contention that these do not 
constitute a contract is worthless. 

As to the clause about not practising, defendants counsel die w 
our attention to the fact that there i& no suggestion in the cross- 
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lamination of defendant that anything was said in England 
bout this clans,.. The obvious answer to that is that the clause 

T .?. VK 7* f. lf * ken ,,s a llUttar of «>»"*• Defendant himself 

he w ;; H ; s d T sitioi i thut if ^ 

corns, f V7 U< , a mw in his n " neUK ‘ nt - The learned 
coins,! for d.fuulant imfod ns to draw no inferences from 

defendant s cmlurt ..itoi Ins annul m Zanzibar, and he poinfed 

; ** r * «• U. «• showing that defendant 

f Tv'l U T :: U ' W aS t0 tlM * t,r “"» <* ^ be came out 
mn England, Rut this cm n spondence took place in January, 

B f t,at t,n)C thc l' arfic ‘« " ere at arms length; and 
i Cendant * us then forced to put forward .some excuse for his 

22^^“ * “* attempted to 

* trmtZ T • thG daUSC a - ainst Poetising » is, it is 

J.1 ! 5 C,e 1S 7° CVldonce - Bufc 5n ™y opinion it must be. 

rJ -°, ? a COntmct not t0 P ra <^e ^ Zanzibar in 
competition with the employer during the period of the engage. 

nacn . iat certainly is not void for vagueness or indefiniteness 
nDaite, v. Davies ‘*,to which thc learned counsel referred.’ 
the covenant which the Court of appeal held was too vague to 
en orce, was “ to retue from the partnership, and «, far as tie 
law allows from the business, and not to trade, act, or deal in any 

S ° T dlreCtly or indircc % to affect the continuing partners ” 
As to whether tins particular term in the contract in the pre- 
sent case is void under section 27 of the Contract Act, I see no 
reason to recede from the position which I took in Ca lianji Ear - 
ymrn v. AW Tnhm™. I still agree with the remarks of the 
^aeutta High Court in The Brahmajnttra Tea Co. v. Scarth W • 

I' an i asi ' eemenfc to scrvo a P ei "50Q exclusively for a definite term 
is a lawful agreement, and it is difficult to see how that can be 
unlawful winch is essential to its fulfilment and to the due 
protection of the interests of the employer, while the agreement 
is in force. » The Specific Relief Act may not be in force in 
Zanzibar; but the intention of the Indian Legislature may well 
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for the defendant in the argument at the bar, section 57 of the 
Indian Specific Relief Act, passed in 1877, evidently contemplates 
a valid agreement, express or implied, on the part of a servant not 
to serve any one else during the period of engagement of service. 
■The service may be in a lawful profession, trade or business 
of any kind. Are we then to assume that to that extent the 
provisions of section 27 of the Contract Act are impliedly 
repealed ? I feel quite unable to answer that question in the 
affirmative. On the contrary I hold that, when B contracts with 
A to serve him for three years as assistant in his profession as 
physician and surgeon at a certain place, and at the same time 
there is the ordinary clause against practising (presumably at 
that place during the period of engagement), there is a valid 
agreement in furtherance, and not in restraint, of the exercise of 
a profession. 


There remains the question whether, according to the principles 
followed by the Courts in England (apart from the provisions of 
the Specific Relief Act which is not in force in Zanzibar), plaintiff 
is entitled to an injunction restraining defendant from practising 
as physician and surgeon in Zanzibar during the period (three 


years) of defendant’s engagement. The Judge of the lower 
Court thought that plaintiff was not so entitled, on the author- 
ity of Whitwood Chemical Co. v. Haidman (1) , holding that the 
term in the agreement — “ the ordinary clause of not practising 
must be drawn up ’’ — was not a specific negative covenant on 
which he could put his finger. He said : “I do not propose to 
interpret this clause : what it does is only to pledge the parties to 
come to reasonable terms about it, which has never been done. 
* * * * It might bo practising in the town of Zanzibar, in 

the protectorate of Zanzibar, in East Afiica, during the defend- 
ant’s assistancy or after it.” I am unable to agree with the 
above remarks. It seems to me that the words constitute an 
express negative covenant not to set up a rival practice during 
the period of the engagement in the place where defendant was 
to practise as plaintiff’s assistant. I do not interpret the words 
as meaning that the parties were to subsequently come to terms 
as to the exact extent or limit of such a clause. There is not a 

(1) (1801) 3 Ch , 416. 
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wor«l in the evidence pointing to that conclusion. Defendant 
admittedly made no enquirh^ on the p* int in England. It 
mas probably the intention of iMemUtd, if not of both the 
put tit-, that all the U mis of the proposal and acceptance malml* 
ing the or In ary elaiiM of n d practising which constituted the 
conir at, should on d< ftn 1 uit\ arm il it Zimihu* be drawn 
up in a bumnl ago oment. Jhi! the omission to do this did not 
undo the t unit act h * > binding, 

Ii> tin n, we hold that there was in this etse an actual negative, 
clause, if we can say that the pat ti s were contracting in the sense 
that one should not do this or the other - some specific thing on 
which we can put our linger- tk n the authority of JHiitwood 
Chemical Co, v, Jlardmoti f uls, and there is no reason why we 
should not iollow the pi inople laid down in Lvwilej/ v. IVftgncv^* 

This is not a ease in which we are asked to indirectly decree 
specific pei forroanco of the contract of personal service. Con- 
sidering the relations between the parties it is evident that 
plaintiff does not wish to compel defendant to serve as his assist- 
ant for the remaining portion of the three years. Except Zand- 
bar the whole world is fiee to defendant to practise his profession ► 
I see no reason, therefore, on that ground why the injunction 
should not issue. The principle is well settled that in granting 
or withholding an injunction, the Courts exercise a judicial dis- 
cretion, and wt igh the amount of substantial mischief done or 
threatened to the plaintiff and com pax e it with that which the 
injunction, if granted, would inflict upon the defendant. The 
doctrine is very cleaxly explained in Thiheihj v. A l! van 2 \ See 
the remaiks of Wilson, J., in The Shamnwjijet Jute Factory 0®« 
v. Ram 

In the present case the learned counsel for defendant urged 
us in the exercise of our discretion not to grant an injunction 
because the plaintiffs conduct had been such as to disentitle him 
to that form of relief. Rut there is no evidence that the plaintiff 
has behaved badly towards the defendant. On the contrary his 
conduct appears to have been perfectly honourable. There Was 
mention in the evidence of a Court of enquiry demanded by 
(D (1S32) 1 BeG, M. and G , fOL (2) (IS7B) 3 A. C. ? TOO, 

(Pi (iSS6) 34 Cal,, 189 at pp. 190 and 200, 
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the plaintiff in regaid to imputations on his conduct ion-aids 
other persons, but nothing' tangible is as established or even put 
forward against tho plaintiff. Under these circumstances I sec 
no 1 eason why the plaintiff should not obtain the only relief 
M liicli Tiould really be of any use to him. 

Injunction granted* 

appellate civil. 


Chak&es- 

TOM’S 

% 

MacBOVVL I 



Before Sir C. F. Far > mi, Ft , Chuf Justice, mid Mr Justice Candy. 

IFUbEIN and others (original Deitndants Nos. 4 , 5 am> 0 ), Am leasts, 3898 . 

v. SHANlvA II G 1 1! I GU11F SHAH PI I UCrlftl and others (origin-id February to. 

Plain hits Eos. 1—3 and Dlhadanis Nos. 1 — 3 , 7 and 8 ), Eistosd- ~ 

ENTS* 

Mortgage— Honey decree obtained ly mortgagee— Execution— Sate of mort- 
gaged property m execution— Purchaser at sveh sale— Title of such pur- 
chaser— Transfer of Propei ty Act (IV of 1882), Sec. 09. 

Previous to tlie passing of the Transfer of Pioporty Act (IV of 1883) a 
mortgagee obtained a money-decree against his moitgngor and in execution sold 
the mortgaged piopoity. The son of the mortgagee bought it at the sale. 

Held, that by his puichase at tl 0 execution-sale the son took an absolute title and 
was not liable subsequent!} to he loueemed at the suit of the heirs of the moitgagoi . 

Mart an cl v* Dhondo L distinguished. 

Semite. A third poison purchasing moitgagcd piopeity Iona fide&t a sale n 
execution of a money decieo obtained By the mortgagee against tUe moitgigor 
obtains a good title fico frem the n.oitgpge lien, unless the s.de is made ,ubjeel 
to it. 

Appeal from a remand older passed by E. M* Piatt, District 
Judge of ShoUpur-Bijripur. 

Suit for redemption. The plaintiff',’ father (Shank orgiii) on 
the 2*nd July,, 1873, moitgaged the pioperty in question to 
Nurudin, the father of defendants Nos, 1 ; 2, 3^ 7 and 8 and grand** 
father of defendants Nos. 4 , 5 and 6, who were the children of 
Pirshah, a deceased son of Nurudln. 

Defendants Nos. 3, 4, 5 and 8 denied the plaintiff^ right to re- 
deem. They pleaded that the mortgaged property had been sold 

♦Appeal, hso, 38 of 1$S7 from order. 

<*>(38975 22 Bom, (PJL 
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in 1878 in execution of a money decree obtained by Nurudin (the 
mortgagee) against Shankargiri (the mortgagor), and that Pirshah, 
the son of Nurudin (the mortgagee), had purchased it ; that the 
sale had been duly confirmed and Pirsbah had got possession, and 
on his death his children (defendants Nos, 4, 5 and 6) had sue** 
eeeded as his heirs. They contended that by the sale the mort- 
gage was extinguished and the right of redemption gone. 

The Subordinate Judge of B^rsi dismissed tbe suit, holding 
that the mortgage had been extinguished by the sale under the 
money decree obtained by the mortgagee. 

On appeal by the plaintiffs the Judge reversed the decree. He 
held that under the provisions of the Transfer of Property Act 
(IV of 1882), section 99, the sale in 1878 was void, and he remanded 
the case for a finding as to what balance was due by them on 
taking account under the mortgage. 

The Transfer of Property Act (IV of 1882) came into force on 
the 1st July, 1882, and was extended to Bombay in January, 1893* 
Section 99 of that Act is as follows: — 

“ 99, Where a mortgagee in execution of a deciea for the satisfaction of 
any claim whether arising under the mortgage or not attaches the mortgaged 
property he shall not be entitled to bring such pioperty to sale otherwise than 
by instituting a suit under section 67, &c,, &c.” 

Defendants Nos 4, 5 and 6 preferred a second appeal 

Daftatraifa A m Idgunji , for the appellants (defendants Nos. 4, 5 
and 6) The sale was valid and the right of redemption was 
extinguished. The Transfer of Property Act does not apply. The 
sale in question was in 1S78 and the Act was not passed until 
1882 and was not applied to this Presidency until 1893. It is 
not retrospective : see section 2 ; Ambalai v Blau bin Bajamm 
The Judge has relied on Lurgayya v. Anantha™, but that decision 
is not applicable. It has been found as a fact that Pirshah 
did not purchase benatni, nor was there any fraud or collusion 
in the transaction. Pirshah obtained an absolute title by his 
purchase and has been in possession ever since — Bhuggobutttf 
Dome v. Slamaclurn Bose c3 h 

- There was no appearance for the respondents. 

{1) J *, 1895, p. 291. (2) (iv 9D) 14 Mach, 74* 

<3) (1876) 1 Cal. 337. 
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Faeban, 0. 3 . : — The District Judge was, we think, in error in 
applying the provisions of section 99 of the Transfer of Property Hrasw 
Act to the solution of the appeal before him. The sale in execu- S mxxjjt . 

tion at which Pirshah purchased, took place in 1878 long before <K * 1, 
the Transfer’ of Pioperty Act came into operation in this Presi- 
dency — before it was even passed. The Act is not retrospective. 

Section 2 provides that “nothing herein contained shall be 
deemed to affect ” * * “ (c) any right or liability arising out 

of a legal relation constituted before this Act comes into force, or 
any relief in respect of any such right or liability.” In Durgayy a 
v. Anantha (1) , relied upon by the District Judge, the 3ale was 
after the Transfer of Property Act came into force in Madras. 


In this case the original mortgagee Nurudin having obtained 
a money decree against his mortgagor put up the mortgaged 
premises for sale. They were purchased by Pirshah and it is 
expressly found that the latter did not purchase ienami for 
Nurudin. This distinguishes the present case from Martand v. 
DhondoW, where the mortgagee himself purchased in the names 
of his sei’vants and dependents at an undervalue and without the 
leave of the Court. That was the ratio decidendi there. It went 
as far as it was possible to go, and the principle deducible from 
it cannot be extended to the case of a third person purchasing 
bond fide at an execution sale held by the mortgagee. Such a 
sale confers a good title upon the purchaser, and that too we are 
inclined to think free from the mortgage lien, unless the sale is 
made subject to it— BAuggobutty Dossee v. Shamachurn Bose <3 > — 
but that question does not arise here. 



Pirshah, therefore, obtained an absolute title to the property 
and is not liable to be redeemed at the suit of the plaintiffs, who 
represent the original mortgagor. The Subordinate Judge was, 
therefore, right in dismissing the suit when he found that Pirshah 
did not purchase Ienami for Nurudin, and the District Judge 
having agreed in that view ought not to have remanded the case. 

Remand order reversed and decree of the Subordinate Judge 
restored with costs throughout on the plaintiffs. 

Remand order reversed. 

0) (1800) 14 Mad., 74 (2) (1897) 23 Bom., 024. 

a (1876) l 337. 
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Before Mr* Justice Parsons an I Mr • Justice Remade* 

APPAYA and Asrumm (oR'Gt&it Dgfsnbin t*), AmmMNis, v* 

PADAPPA (original Piaintut), IlcsrovDCKT,* 

Jurisdiction— Jurisdiction of Cit'd Courts — Caste qu j dion — Ure htioim k % * 
tion — CouU's power to inquire into the validity of the order of cream./tunica™ 
Uo n— Burdin of proof 

The plaintiff, 'ttlio was apnjirl oC a Jain temple, sin <1 for an injunction to 
rcsfciam tlio defendants from entering the temple and worshipping the idol, on 
the ground of their excommunication by the Swami for misconduct. Defend- 
ants pleaded that they had hcen guilty of no offence for which a sentence of ex- 
communication could properly he passed, and that the inquiry into their 
conduct was held by the SwaJmi cj parte and without any notice being given 
to them. 

Eddy that the Cnii Court had jurisdiction to inquire into the validity of 
the sentence of excommunication, and that it lay on the plaintiff, who 
sought to ‘enforce the sentence and by virtue of it to deprive the defendants 
of their civil rights, to prove that it was passed on jugtifi ible grounds and 
after a fair and proper inquiry, 

Second appeal from the decision of F. 0. G. Beaman, District 
Judge of Bel gaum. 

The plaintiff and defendants were lltanbdiids belonging to two 
different branches of a family of pujdris, or officiating priests, 
of a Jain temple at Gavan in the Belgaum District. 

There were certain lands set apart for the remuneration of the 
pujdris, which were in the possession and enjoyment of the 
defendants. 

The plaintiff alleged that the Jain Swami, who managed the 
affairs of the temple, had excommunicated the defendants for 
misconduct, and had appointed the plaintiff as the pttjdri of the 
temple. The plaintiff, therefore, brought this suit, p raving for an 
injunction restraining the defendants from entering the temple 
and from touching and worshipping the idol, on the ground of 
their excommunication. 

Defendants pleaded (inter alia) that they had been excommuni- 
cated without sufficient reason, and that the inquiry into their 

* Second Appeal, No, $95 of 1897. 


1898 * 

Pehruary 21 * 
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This decision was confirmed, on appeal, by the District Judge, 
who was of opinion that the Civil Court had no power to inquire 
into the validity of the order of excommunication, though the 
evidence In the present case did not disclose any very definite 
ground for the excommunication. 

The defendants preferred a second appeal to the High Court. 

Setlur (with M. V . BJiai ), for appellants (defendants): — 
We contend that the Court had no jurisdiction to take cognizance 
of this suit. The suit is brought to enforce the excommunica- 
tion passed by the Swfimi. The object of the suit is to give a 
legal sanction to the excommunication, and prevent the defend- 
.ants from exercising their religious functions. The suit thus in- 
volves a caste question, and, as such, will not lie in a Civil Court* 
Section 21 of Regulation II of 1827 ousts the jurisdiction of the 
Civil Court over such a suit — Skatikara v. HanwafiK But, if the 
Court has jurisdiction to take cognizance of such a suit, then we 
contend that the Court is bound to inquire into the validity of 
the excommunication. The Court will not give effect to that 
order unless it is satisfied that it is passed on justifiable grounds. 
The lower Court was wrong in holding that the legality of the 
order cannot be inquired into by the Civil Co irt. The sentence 
of excommunication in this case was passed ex parte and with- 
out giving us any opportunity of proving our innocence of the 
offence charged. We were condemned unheard. Under ihese 
circumstances the excommunication is absolutely invalid and will 
mot be enforced in a Court of justice — Fallabha v. Madnmdman 


CD (1877) 2 Born., 470. 


(2) (1889) 12 Mad., 495. 


conduct was held by *he Swami ex parte and without any notice 
being given to them. They also pleaded that the suit was not 
cognizable by the Civil Court, as it involved a caste question. 

The Subordinate Judge held that the Court had jurisdiction to 
entertain the suit, that the sentence of excommunication was jus- 
tifiable, and that the defendants had in consequence forfeited 
their right to the office of ptjwrL He, therefore, granted the 
injunction sought, and. ordered the injunction to remain in force 
until the defendants were re-admitted to their caste. 
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Ft a la (a chain pa 1 1 v. Bvlhctrcnjntln 11 ; KriHiaaMthiiv. Virasann 2 '; 
Jagaunufh Churn v. Abdi Varna* ; Adrocaf, General of Bom- 
baii v. j Jar id llcim 1 ; Prafjt v. Govii.d '-^ ; Gaai paH Bhmatb ! ; 
Qiftni v, &ank{na$\ 

II. C. Co _i (’ ji, fur respondent (plaintif!) Tlu jurisdiction of tlm 
Civil Court is not ou-ttd ha rely In cau-o the .suit involves a caste 
question. '1 lie olivet u£ tin* pre^int suit is not to interfere vvitli 
the autonomy of a caste, but to yh c t fieri to the decision of the 
caste as piomulg.ittd by the Sw ami, who is the spiritual head 
of the. caste. Regulation II of 1-S27 does not debar the Court 
fx-oin taking cognizance of such a suit — Pragji v. Gov hid vS> » 
It is alleged that the sentence of excommunication was passed 
on insufficient grounds and without proper inquiry; but this is a 
mere allegation without any proof. The excommunication will 
be presumed to be just and proper unless and. until the contrary 
is pi oved. 

Paksons, J. : — In this ease the plaintiff, who is the pujdri of a 
temple at Gcavan, sued for an injunction to restrain the defendants 
from ente tins- the temple and from touching and worshipping the 
idol, on the ground that they had been excommunicated by the 
Swami for misconduct. The defendants, admitting the power of 
the Swdmi to excommunicate for proper cause, disputed the fact 
and the legality of the excommunication. 

The Judge of the lower appellate Court held that the Civil 
Couit had jurisdiction to grant the injunction, but that it could 
not inquire into the validity of the order of excommunication. I 
do not agree with the latter proposition in this case where civil 
rights are at stake. The parties are Jains and the Swdmi is their 
religious chief ; as such he may have the power to excommunicate 
offenders against the tenets of their religion, but when it is sought 
to extend a civil sanction to an ecclesiastical offence, by enforcing 
the order of excommunication and thereby depriving, persons of 
civil rights which otherwise they would be entitled to exercise, it 
must always be open to the Civil Court, whose aid is invoked to 

<0 {1889)13 Mad. ,293. (1887) 11 Born,, 534. 

(3) (1886) 10 Mad , 133. (8) H 8 93) 17 Mad., 223. 

m (1893) 21 Cal., 463, (?J < 1883 > 6 Mad -» 381 ‘ 

(4) (1886) It Boa., 183. (8 ' U887) 11 Bom., 631. 
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enforce It, to Inquire if the order was made by the Swami in tire 
proper exercise of his power* 

On this point there seems to be no conflict of authority* In 
Krislmasami v. Virasami 0 an expulsion from caste was held 
invalid on the ground of the ex parte nature of the enquiry. In 
Fenlaiachalapati v. Snbharayadu^ an enquiry was ordered as to 
whether an exclusion from caste and, therefore, from the temple 
shrine was justified. I n Ganag.aU Bhatta v. Bliarati Swami it 
was held that it was only in a matter relating to caste customs 
over which the ecclesiastical chief has jurisdiction and exercises 
his jurisdiction with due care and in conformity to the usage 
of caste that the Civil Courts cannot interfere. In Advocate 
General of Bombay David Haim DevalerW the same principle 
was enunciated, namely, that, if the domestic tribunal has acted in 
a manner consonant with the ordinal y principles of justice, a Civil 
Court has no jurisdiction to interfere, but the proceedings must 
have been conducted with fairness. So also in Jagannalh Chvrn 
v. Ahali DasUa <6) it is laid down that it is open to Courts of jus- 
tice to interfere with the decision of a private association if it is 
shown, in the first place, that the rules of the association according 
to which the decision is arrived at, are contrary to natural jus- 
tice, or secondly that the decision is against the rules of the asso- 
ciation, or thirdly that the decision has not been come to bond fide. 
In Tragji v. Govtnd < 0) , West, J., says ; ff It is plain that the Chil 
Couxts may discuss and deal even with a caste question where the 
membership and the character of a member have been unjustly 
injured. To take evidence of the customary law of a caste, to 
recognize the law* and the vote of a majority as given effect toby 
the law, is not to interfere in caste questions ; it is simply to 
recognize the existence of caste as corporations with civil rights- 
and an autonomy suitable to the purposes of their existence.'* 
The District Judge cites Dayamm v. JethabhatM as laying clown 
a contrary proposition, but he has not correctly interpreted that 
decision, which was passed as was expressly stated in the cir- 

(X) (1SS6) 10 Mad,» ISO. 00 (1886) 11 Bom., 185. 

{%) (1880) 13 Mad., 293* ( 5 ) (1893) 21 Calc., 463. 

(3) (1893) 17 Mad.t 222, (3) (1887) II Bom, ? 534. 

(T) (1895) 20 Bom., 784, 
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cumstanees of the present ca^e ” aid depended upon pleading 
and submission and not upon general jurisdiction. & 

In the case weave now dealing with, the sentence of excom- 
munication was passed, not by a caste, but by an indhidual, the 
Suaim or religious chief of the sect to which the parties beW 
] Is legality is disputed by the defendants, who say that they were 
guiltj i t no oift nee for which a salience of exconnnunkation 

H Mto’uj s*’- ' a ”' 1 l,Ut 1,15 “'W iut » W- conduct 

I,c “ '» 11,0 S " a ' nl " r “'1 "M»ut my notice W, 
g.vcn to tW I think that n, Civil Court 1, a, jumdictiou to 
mquue into that plea and that it lies on the plaintiffs, uho seek to 
enforce the sentence and by virtue of it to deprive the defendants 

~\ l r ; 1 :; glifc \ to piwe was justifiable 

giouiius and after a fair and proper enquiry. 

We, therefore, frame an issue on that poinULmely :~Wasthe 
sentence passed on justifiable grounds and J>r fair and proper 
inquiry and ask the Judge of the lower appellate Court to find 

on it, taking evidence if necessary, and certify his finding to this 
Court withm two months* D 

Ranade, J. : -Ifn this case, the', parties are Jains, and belong 
to different branches of the family of the pujdris of a temple. 
Ihe onginal claim was for an injunction to prevent the appellants 
from entering the temple, and worshipping- the idol, and the 
ground on which the injunction was sought was the alleged ex- 
connnuiueation of the appellants by the Swami of the caste, who 
it appears had also some hand in the management of the temple, 
and had appointed the respondent-plaintiff to officiate as pujari 
Ihe appellants denied the Swami’s right over the temple, as also 
plaintiff s claim to be pujdi i, and they further denied the alleged 
excommunication and misconduct. Finally, they urged that the 
c aim was m the nature of a caste question, and, as such, excluded 
from the jurisdiction of Civil Courts. 

The Court of first instance held that the Court halt jurisdic- 
-tion, that the plaintiff was of ch epujdri family, that the appellant- 
defendants had been excommunicated, and for a justifiable cause, 
and that the injunction sought for should be granted until such 
time as the appellants were re-admitted to caste. The appellants 
.m eu grounds of appeal to the District Court raised the question 
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of jurisdiction, as also of respondent’s right to sue, and of the 
fact and validity of the excommunication. The District Judge, 
however, laid down only two issues, as to (1) whether the Civil 
Court had jurisdiction, and (2) whether the excommunication 
was justifiable. He found both these issues in the affirmative, and 
confirmed the decree. Though this finding on the second issue 
apparently suggests that the District Judge was satisfied that the 
excommunication was proper and justifiable, yet it is clear, from 
the express words used towards the conclusion of the judgment, 
that what the District Judge really found on this point was that 
the Civil Court had no power to inquire into the validity or justi- 
fication of the Swami’s excommunication. If the question was 
one which could be considered open for inquiry, the District Judge 
clearly stated his view that there were no definite grounds for the 
excommunication, and none which the Courts would regard as 
adequate. In other words, while, in so far as the respondent- 
plaintiffs claim for inj unction was concerned, the District Judge 
was inclined to hold that it was a matter within the cognizance 
of Civil Courts, yet when the factum and justification of the 
alleged excommunication on which the claim for injunction was 
based were denied, the District Judge was of opinion that the 
Courts could not inquire into such a defence. These two position! 
seem to be obviously inconsistent, and I feel satisfied that a care- 
ful consideration of the authorities does not lead to any such 
conflict. 

If the position of the parties had been reversed, and the pre- 
sent appellants had brought the suit to establish their right to the 
office of pwjdi is, or to enter the temple and worship the idol, it is 

plain that they would have a perfectly clear right to require the 

Courts to entertain such a suit, and if the defence raised was of 
excommunication, to ask the Courts to inquire into the factum 
and binding character of that action. It has been decided in a 
large number of cases that a suit for restoration to caste and for 
obtaining a declaration that the expulsion was not justified, would 
lie in the Civil Courts — Gursangaga v. Tamana cl) ; Pragji y, 
Govind 2 > ; Anandrav v. b/iankcir^ ; V eng amuthu v* Pandaveswcwcd&\ 

a) (1801) 16 Bom,, 281. (3) (1883) 7 Bom., 323. 

(2) (1887) 11 Born., 534, (4) (1882) 6 Mad., l&U 
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A iclmlam v. Vdayaghj, ’> ; .Wa-m v. TlrmeagaJttn , Kmhia- 
sam v - n«elumja>«\ In Cfc/urf v. GWr" J, the suit was 

k-ongM by plaintiff to sceuie his lestoiaiion to caste from which 
he had Ken exp Ih d by reason of a charge brought by defendant , , , 

against him of a Iultery. I u and in. case il ua&hdd that the 
ud aidant may i lead justification, and plaintiff may show that 
tn ehaigc x\as tal-e. In Ldaelu lajm'l v. SvUaramdn <*' it 
%yas ruled that the light to worship m a public temple is a civil *■ * 

right, and when it is questioned on the ground of excommuni- 
cation, it is competent to the Courts to inquire into the defence * 
and they are hound, when necessary, even to examine the religious 
foundations on which the excommunication is based. In such an 
inquiry it must be shown that the Swdmi had jurisdiction, and 
that there was an express declaration and that the excommuni- 
cation was passed in accordance with usage, and after hearing j 
the explanation of the person charged. This same view was 
expressed still more strongly in Jarjannafk Ohtr,i v.Akuli Das&ia <0. ' 

There also the plaintiffs right to enter a prayer house was resist- J 
ed on. the giound of an alleged expulsion by the majority of the I 

bamaj, Tko Coart followed the ruling in Qojpal v. Guram <5 and 
dissented from the Bombay ruling in Pntgjl v. Govmtl ®, It was. l M 

observed that even if this last ruling weie accepted, it would be * 
still necessary to see if the rule or order of the majority was 
pioperly arrived at in a bond fide manner, and that it wa= in 
conformity with natural justice. In Qa»apa*> B!a»a v. Mauiii 
Swam % which was also a case of expulsion fiom caste, it was 
e t that a guru nas, no doubt, a right to exorcise Iris jurisdiction 
according to caste usage, and when he exercises his jurisdic- 
tion with due care and in accordance with custom, Civil Courts 
will not interfere with his action — -Murari v, Svba™. If these ■ 

Ws are exceeded, there is no protection - Queen v. SanlamW. ♦ ; , * 

bimilarly it was held in Knshnasam v. Vnasami^, that even * ? 

when the expulsion had been ordered under a hand fde, hut mis- - ^ 

« asm iVu l’ C * E ’ S49 ‘ (7> ^ ISG ^ 7 Cal - ^ 2P0. 

(S) E Ilf f 11 °- « ( 1SS L u Bom., 534. 

,,, 1 8 *f} 5 Mad , 313. 0) (1833) 17 M a a , 222. 

O) ! ^£'7' l * 2 "' m (1SS2} 6 Bon >- 72 3 

(83 illl 9 ? If ff " S93 ‘ UI) ( 18S3 > 6 Mad., 331. 

<1#93) 21 Cal., 403. (12) (18sC l0 Madj B3 . 
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taken, belief on a point of fact, and it was shown that plaintiff 
had not been guilty of the misconduct Imputed to him, he has a 
right to have the order of expulsion set aside. Kernan, J., who 
decided the case, observed that f a caste custom permitting ex- 
pulsion without notice would be invalid. The caste institution 
4 is not above or outside the law. Usage and custom exist only 
under, and not against, the law/ 


When a man had been expelled from his caste for alleged 
adulteiy, and the caste had allowed him no opportunity to de- 
fend himself, the order of expulsion was set aside — Yallalha v. 
M adust/ damn (1) . The fact is that in such matters the Courts treat 
caste corporation^ like any other voluntary societies or clubs. If 
their proceedings aie bond fide and faiily conducted, tlieir action 
is upheld and not otherwise. The principle of the rulings in 
Advocate General v. David 11am Devalar which was a dispute 
between Beni Israelite parties, and the case in Gomjterk v. 
Golding ham < 3; , which related to a club, apply equally to expul- 
sions from caste. If there is jiuisdiction, and the procedure is 
fairly conducted and bond fitde> the action of tho caste, corporation, 
or club is upheld. If possible, for the reasons stated by the 
Judges who decided the case of Jajannath Churn v. Akali Dassia, 
the Civil Courts have to be more^careful in the matter of caste 
expulsions than is necessary in the case of voluntary associations. 
It might be indeed contended that section 21 of Regulation II of 
1827 imposes a special limitation on the power of the Courts of this 
Presidency. This contention is, however, not correct. As laid 
down by West, J., in Anandmv v. Shankar , and affirmed by the 
same Judge in Fragji y. Govind , and by Sargent, J, in Uurari 
v. Saba, section 21 of Regulation II of 1327 only prevents 
such interference as is likely to affect the autonomy of caste tri- 
bunals. The section itself provides a remedy in the matter of 
alleged injury to caste or character in the shape of damages* 
This means that Courts have jurisdiction when the injury is due 
to the illegal or unjustifiable conduct of the other party. Such 
suits must be clearly distinguished from caste disputes proper. 
Claims between rival factions of the same caste to common caste 


a) (1889) 12 Mad,, 495. (2) (1886) 11 Bom , 185. 
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prupeity, claims to leadership of caste, claims to require -voluntary 
offerings and honours and presents to he paid to particular mem- 
ber3, claims to officiate as priests against the consent of the caste 
claims for compulsory invitations to dinners, &c —Gir/Ikar y. 
Kalya ^ ; Dullabh v. Narayun Mvrar v Nay i id ri ; Murrni v 
Sula ; AichuLam v. Udayayiry , Goman, Dot? \. GWnw Don n ~> , 
Kmhwsarni v. KrhUtma , Dayman/ v JitlmUat ■, Mayu&Jumkav 
v. Hai ishanlcu r ’\ Kamjipa v. Kolantlunjan «- , Joy Ch under v. 
Ham e /turn 1 , Sudl/aicti> \. SutUuir tin s , S/nuiiaruw JLtnma ; 
•SYmnza v. Zvmbjri 10 .—These are nr ittm s w hieh affect the inter- 
nal autonomy of the caste and its social rel itions, and suits in 
regard to them have hum properly held to bo barred by sec- 
tion 21 of Regulation IT of K>27 and similar enactments in other 
parts of India. 

But where, as in this case, a man’s character and status as a 
member of a caste is called in question, and on the strength of an 
alleged excommunication it is sought to deprive him of the use 
of a priestly office connected with a temple, with lands and perqui- 
sites attached to it, it is clear that the Courts must inquire into 
the^ factum of excommunication, and to sec that the expulsion 
was in accordance with caste usage and in conformity with 
natural justice. It may not he possible for a Court to determine 
the adequacy of the religious grounds on which the excommuni- 
cation is based, but it can and ought to satisfy itself that there 
are fair and bond fide grounds for such action. There is nothin** 
in the record to show that the excommunication in the piesent 
case fulfilled this character. It appears that the misconduct attri- 
buted to the appellants is that they did not attend upon the 
Swami, and that they lefused to allow a share in the temple 
lands in their possession to the other sharers. The District Judge 
himself states that there are no adequate grounds for the alleged 
expulsion. It is also not clear whether the Swami has a right of 
dismissing or employing the pujdri in the temple, or' whether the 


0) (1880) 3 Pom., 83. 

(2) (1S67) 4 Bom. H.O. Rep„ A C. J., 

310. 

® (1869) 6 Bom. H. C. Rep., 17. 

(« (1S71) 16 Cal. W, R„ 19S. 


® (1SS6) 10 Born., 661, 

TO (1883, 7 Mad., 01. 

(7) (1866) 6 Cal. W. R , 323. 

(8) (1S69) 3 Bong L. R., 91. 
W (1877) 2 Bom., 470. 


a») (1S63) 1 Mad. H. C. Rep., 801. 
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excommunication lias been resorted to in order to compel obedience 
to the wishes of the IMubands for a share in the temple lands. 

If the appellants as plaintiffs had a right to require the Courts 
to make an inquiry into the factum and regularity and bom files 
of the excommunication proceedings, it is clear they have a stronger 
right as defendants to insist upon such inquiry before an injunc- 
tion is given against them. 

We must, therefore, remand the case for a finding upon the 
* issue about the regularity and bona fcles of the excommunica- 
tion* 

Case remanded . 

A 7 . B.— Upon remand the District Judge found that the sentence of 
ex communication was not passed on justifiable grounds after a fair and 
proper inquiry. 

On this finding the High Court reversed the decree of the lower Court 
and dismissed the suit. 


APPELLATE CIVIL. 


Before Mr, Justice Parsons and Mr . Justice Banade 
BA JAB AM AND ANOTHER (ORIGINAL DEFENDANTS NoS 1 AND 2), APPELLANTS. V 

GANESII (original Plaintiff and Defendant No 4 ), Respondents.* 
Gift — Be vocation of gift—V* itti—Gifl of vritti— Validity of such gift— 
Compulsory alienation of v nth invalid— Bnv ate alienation not absolutely 
prohibited. 

When a gift is made, the donor talcing ad the steps In his power to give 
effect to it, it is complete, and he cannot revoke it by a subsequent will 

A vntti cannot he sold in e\ecution of a decree Such a compulsory aliena- 
tion is not only opposed to the Hindu law and public policy, but is also against 
the provisions of section 266 of the Code of Civil Procedure (Act XIV of 1882). 
But private alienations are not absolutely prohibited. No general ride can be 
pleaded in such matters. The rules of succession depend upon each particular 
foundation or office, and In respect of it, custom and practice must govern and 
prevail over the text law which prohibits both partition and alienation. 

Second appeal from tlie decision of Rao Bahddur D, 6* Ghar- 
pure, Additional First Class Subordinate Judge at Nasik. 

♦Second Appeal, No. 948 of 1897. 


1898. 

Apt \ya 
v 

Padappa. 


1898. 

'February 28. 
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One BaikainLhafc was the original owner of the propeity in 
(I impute, which consisted of (1) a house at Tiimbab, (2) one-fourth 

!’ ai .°J n an inam (") a light of -er\ ice in the tuuple of 

Shu I rimhakosin ar, and (1) one-half shave in the v pculhijqmna 
htf/t } on the A itshuvarii’ I'irlh, which is n sacred place at the 
somee of tire Godavaii. 

. Bhikamhlut made a gift of the whole of tlm ptopu-ty in 
aispnte to the plaintiff 1,y a hrdslis pnlm (deed of gilt) dated 
I'dh November, 1SSS. 

At the dp o of the gift the house and the in.un \ilhge wero in 
t le possession of a movtg igoe to wli nn Bhikamhhat li id mortgaged 
t lun. Bhikamhhat, however, handed over to the plaintiff such 
documents of title as he had with him relating to the property, 
and In? also applied to the Revenue authorities to transfer his 
shaie in the inam village to the plaintiff’s name. 

As to the vnlti, plaint, ff entered upon the duties of his office 

immediately after the execution of the deed of gift, 

© 

T ° n the 5th Januaiy, 1891, Bkikambhafc adopted defendant 
No. 1 and made a will by which he revoked the deed of gift to the 
plaintiff and "bequeathed the whole of his property to his adopted 
son (defendant No, 1), Bhikimbhat died shortly after wauls. 

In 1S91 plaintiff filed the present suit to establish his title 
to the propeifcjr under the deed of gift executed by the deceased 
in his favour. 


The defendants pleaded (mtor alia) that the deed of gift was 
inralid on the giound that it was not accompanied with posses- 
sion, and as to the Lritti and the right of service in the temple 
contending that Bhikamhhat was not competent to alienate them 
to a complete outsider and stranger to the family. 

Both the lower Courts held the gift valid and awarded the 
plaintiff’s claim. 

Defendants thereupon preferred a second appeal to the Hmh 
Court. 

( > The v,m is a priestly office m virtue o£ which certain religious services 
performed on behalf of pilgiims to the tilth t who pay fees to the ho’dors of tho t iritti 
for tho performance of those services, fee (IS8G) 10 Bern , 395, 
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Daji Alaji Kftare, for appellants : — The deed of gift is invalid 1898. 
"because it was not accompanied by delivery of possession. Part zl unm 

of the property in dispute was not in the possession of the donor Gakesh, 

at the time of the gift. It was then, and is still, in the posses- 
sion of the mortgagee. As regards the vritti and the right of 
service in the temple, the donor continued in possession after the 
execution of the deed, since we find that the donee signed the 
receipts for the payments made to him in the donor’s name. The 
gift was, therefore, incomplete and it was afterwards revoked 
by the donor by his will. But assuming that the gift was com- 
plete, still it is open to the objection that the vritti as well as 
the right of service in a temple are inalienable under the Hindu 
law. A religious office cannot be made the object of sale, mort- 
gage or gift, and the emoluments of the office are absolutely extra 
conmercium Rajah FnrraoJi Valia v. Ravi Vunnam^; Naraumma 
v. AnanbTiaR . A vi itii is a right of personal service and as such 
cannot he attached or sold in execution of a decree - Gaimh v. 

S7ian7cav®\ In the present case the vritti was transferred to a 
perfect stranger. Such an alienation outside the family is bad — 

Kuppct v. Dorcisahii 4 ' ,- Durga Bibi v. Chanthal Ram'V. 


17. G. Gliandavarkar, for respondents : — It is found as a fact by 
both the lower Courts that the gift was canied out by the donors 1 

taking all the steps necessaiy to give effect to it. This finding is 1 

conclusive on this Court in second appeal. As to the alienability 
of a vntti, it is too broad a proposition to assert that a vritti 
is absolutely inalienable. No such rule is deducible from the 
decided eases. On the contrary the Courts have upheld the 
alienation of a priestly office to a member of the founder’s family 
standing in the lino of succession — & itaramlhat v. SltctJ am W • 

Srinivasa v. ’Fiengasaim^ ; Manc7iai am v. Prans7taniai^\ Even 
an alienation to a stranger has been allowed where such aliena- 
tion is in the interest of the endowment —K7ietber Chunder 
GTiose v. Han Has °>. No doubt it has been held that a vritti 


P> (1877) 1 Mad , 235. 

(2) (XSSI) 4 Mad., 391. 

(3) (1S86) 10 Bom., 395. 

<» (1852) 0 Mad., 76. 

(9) (1S90) 


® (l^Sl) 4 All., 81. 

«3> (1869) 6 Bom. H. C. Rep , 250 (A C.J.) 
<7> (1879) 2 Mad., 304. 

(8) (1882) 6 Bom., 29S. 

Cal., 557. 
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cannot; be sold in execution, of a decree. But the grounds on 
which such an alienation is forbidden, do not apply in the ease of 
a private alienation. If a iritii wore subject to attachment and 
sale, the auction-purchaser might be a Mahomed an or a Christian, 
and he would bo both unwilling and incompetent to perform the 
services to an idol. But these objections do not apply to the 
alienation in the piesont case. In Sctdtnfni v. Jayuntlbai !1> , 
this Court has allowed the sale of a i nth even in execution of a 
decree. It is not, therefore, collect to say that a 1 1 lift cannot he 
alienated under any circumstances. It is for the Comt to deter- 
mine in each case whether the alienation is one that can be 
upheld. 

Raw adv , JV — The appellants’ pleader in this case raised only- 
two contentions in liis argument before us,— fiist, that the gift in 
this ease was invalid, because it was not carried out by transfer 
of possession, and was subsequently revoked by the donor, and 
secondly, that the alienation of the vrittl was invalid as being 
the alienation of an hereditary priestly office outside the family 
to a stranger. 

As regards the first contention, both the Courts below have 
found in respondent’s favour, that the po>session wis transferred- 
to the respondent by the donor taking all the steps necessary and 
in his power to effect it. This is a question of lacb and we must 
accept the coneunent finding of both the lower Counts as binding 
on us in second appeal. The donor tiansferred the documents 
relating to the vrittl to the respondent, and he also applied to the 
Revenue authorities to transfer his interest m the inam village 
to respondent. The donor was not in possession of the inam 
village and the house, which he had mortgaged to his creditors, 
and transfer of actual possession was in the nature of things 
impossible till the debt was paid off. The duty of service in 
the temple was performed by the respondent, is ‘ho signed the 
receipts in the donor’s name. We must, therefore, overrule this 
objection. If the gift was carried out by the donor’s taking 
all the steps in his power to give effect to it, it was complete, and 
the donor had no power to revoke it by a subsequent will, as. 
was sought to be done in the present case. 

(1) (1883) 8 Bom., 185. 


334 

1898. 


Bajaram 

V. 

G as mii 



VOL. XXIII.] 


BOMBAY SERIES. 


The other ground o£ invalidity presents more difficulty Ifc 
appears that the objection that a vritti was inalienable « .is raised 
in the Court of first instance, and decided against the imp, Ihnts 
before us. In the District Coart, the point was again i atari 
but the judgment of tbc lower appellate Court shows that it was 
not pressed there. This of course does not deprive the appellants 
of their right to raise the question in second appeal-A'™ 
v, Dorasami&K 1 1 

It appears from the authorities cited, and from others which will 
be noticed further on, that a distinction has been made by the 
Courts between vrittis such as those in dispute in this case and 
defined in GanesA v. B&onkar*', and the right of hereditary service 
m temples, private and public, and between alienation to stran- 
gers and to members of the family, and, lastly, between compul- 
sory and private alienation. Compulsory alienation by way of 
sale in execution of decrees has been disallowed in all cases as 
being not only opposed to Hindu law and public policy but 
against the provisions of section 26G as being rights of personal 
service GanesA v. Shankar ; G 0l i nd v . LjrMnJ- KaZ 
Churn y. Bungshee MoJnm Boss 4 ; Burga B,My Chanetal Mam* - 
Dulo Misser y. Srimbas Missed. Such compulsory sales mieffit 
transfer such properties to persons disqualified to perform the 
duties of the office. - In the case of private alienations, this 
objection does not hold equally good, and private alienations 
are not absolutely prohibited. Alienations to strangers are 
indeed not favoured, as will be seen from the rulinos in Rain A 
Viirmah Valia v Bari Vurmah », Nararimma y* AnanthU 
Ma?a Vurmah Valia v. Ravi Vicrmah KnnU Kntfy »• Kruakc 
Eata EotelKanni Y.Yaclami Vellayangof <*«>, KajuA of’ CheraL'l 
Ecu agamy. MootAa BajaM »>, Venkatarayar v. Srinivasa Ayyan- 

Most of these decisions relate to temple offices in Madras 
Presidency where the sentiment against alienation is very 

(1) (ISS2; 6 Mad., 76. (7) (1876) 4 I A fs 

(2) (1880) 10 Bom., 395. ® (1881) 4 Mod, 801 

(3) (1887) 12 Bom.. 366. (9) m ’ 

2 !Z i T* ^ 339 ‘ ° 0) <lm) 3 ** * & Rep., 380. 

„ i t ’ 8 ; „ ... (1I) (’ W») ’t Mad. H C. Bep , 210. 

(6 (18/0) S Beng. L B , 617. (12) (1872) 7 Mad. H. 0. Rap , 32 . 
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1893. 


Ruabam 

c. 
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strong % In other parts of India, the restrictions are loss strictly 
enforced, especially when tlio alienee is a nearly related member 
of the family. In this Presidency it was ruled in Bitammbhat 
v« Sih'Mfii Gam eft ^ where the dispute related to a temple office, 
that alienation lo grand-children by way of relinquishment on 
the pari of tho grand father walnut illegal The principle was 
re-affiimed in ) Icn eftautui v. Pnui ha a ftur w! , where the dispute 
related to a /os ft! ifilil, and it was In Id that alienation to a 
member in the line of succ '5-ion or to a possible heir, bandhu 
or saphida, would not be illogil unless there was any express 
direction of the founder, or rule or u&age to the contrary* In 
Khetter Vh wider Glose v. ILtri Du? Ihuidopadhga * the aliena- 
tion by the entire family oi the sebnits ol private idol with its 
endowed land to a stranger was upheld as being in the interest 
of the idol, and calculated to carry out the objects of the orig- 
inal founder. A similar transfer in respect of a public temple 
was held to be legal — Kouwctr Duorgci?ifith j Rog v. Haiti Ch under 
Se* fi \ Where the alienation is made by one out of several joint 
owners for his own benefit, the transfer was held to be illegal 
— Kupa v. Dorasami ; Bfarasimma v. Atiantha. In Ukoor Doss v# 
•Chunder Sekhur Doss 5 > such a transfer was held to be invalid 
beyond the life-time of the alienor. In Kuppct v. Dorasami $ 
transfer to a person not in the line of heirs w r as disallowed. In 
Durga Bibi v. Chciuchcil Rcun } alienation outside the iaimly was 
held to be illegal. In Sudoshiv v. J oyctiii ibcii on the othei 

hand, the execution of a decree directing the sale of a r/ Mi 
was upheld. 

It will be thus seen that in the case of private alienations the 
prohibition is not of general application. As observed by their 
Lordships of the Privy Council, no general custom can be pleaded 
in such matters. The rules of succession depend upon the na- 
ture of each particular foundation or office, and in respect oi it 
custom and practice must govern and prevail over the text law 
which admittedly prohibits both partition and alienation —Rajah 
Muttu Rcimalinga Setnpati v* Perkmagagnm Pilled^ j Greed ft am 

(1) (1SG0) 6 Bom* H C. Bop , 250 <*-> (1875) 2 Cal , Oil. 

<2> (1S82) G Bom*, 208. <>) (1865) 8 Oal. W. R , 152. 

(3) (1890) 17 Cal., 557* < 6i (1SS3) 8 Bom., 183, 

(1871) 1 1* A., 200. 
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Doss v. Numlo Kissore Dots Mohuni l \ Rajah Yunna Valia v. 
Ravi Yunna MntJia; Genda Puri v. Chhatar Puri 2) ; Burg a Bibi 
v. Okanchal Ram ; Ramhngan Pillai v. Yythilmgam Pillai^ ; 
Mancliharam v. Pranshanlar . By force of custom, however, a 
limited right of partition and alienation might be established, and 
the custom must be ascertained by evidence in each class of 
cases. 

As this point has not been formally inquired into, it becomes 
necessary to send clown the following issues and obtain a finding 
on the same : — 

a) Whether a custom and practice of the alienation or gift of 
the vniii in dispute and of the service in the temple was esta- 
blished either generally or as limited to particular classes of heirs 
or relations ? 


isra 


Bajakak 
G usnessr* 




(2) Whether the appellant’s gift falls within or is governed 
by such custom and limitations 7 

The finding *and evidence taken, if any, should be certified to 
this Court within two months. 

0) (1S67) 11 Moore’s I. A , 4C5. (3) (1SS6) 13 I. A , ICO. 

(3) (1S93) 16 Mad,, 490. 


FULL BENCH. 


APPELLATE CIVIL, 


Before Sir C. JP. Pm} an, Kt , Chief Justice, Mr . Justice Candy and 
Mr . Justice Pulton . 

BHAVBAO AND OTHEBS (ORIGINAL DEFENDANTS Ho&. 17, 19 AND 20), APPEL- 
LANTS, v* BAIvIIMIN and othees ( oeiginal Flaintipps), Eespondents. 

Partition — Alienation by coparceners — Posscssioji by alienee — Adverse pos~ 
session — Limitation — Limitation Act (XV of 1877), Sch, II, Arts . 127 
and 144 

Where co-parceners have alienated their shares in the joint property by sale 
and mortgage, and the alienees have been in possession for more than twelve 
years, a claim for partition is, as against such alienees, barred by limitation under 
article 144 of the Limitation Act (XV of 1877). 

Pandurang v. RhasJcarQ) distinguished. 

oint Second Appeals, Nos. £89 and 990 of 1896. 

CO (1874) 11 Bom. H. C. Kep., 72, 


1898. 
March 1* 
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i A 

i 1803 . Articb 12/ o! Schedule II of tho Limitation Act (XV of 1877) does not apply 

^ j BhM'bao except m cisos between members of a joint family. It does not apply to tho 

| 1 1 <nse of a sti anger to tbo family bidding property which originally belonged to 

the family. As to him tho ordinary rule of limitation (article 144) applies. 

Second appeals from the decision of M. P. Khareghafc, Dis- 
trict Judge of Ratnagiri. 

Sait for partition and possession. The plaintiffs claimed a 
one-fifth share of a portion of the village of Bhelsai, which itself 
had L >en previously partitioned. Most of the land in question 
was, however, in the possession, not of the co-sharers, but of their 
alienees, to whom they had from time to time sold or mortgaged 
their shares, These alienees were made defendants to this suit 
and some of them pleaded adverse possession for more than 
twelve years. The defendants were eighty-five in number. 

The lower Courts granted partition. The District Judge was 
of opinion that, as regarded the right of partition, there was no 
adverse possession and that article 144 of the Limitation Act 
(XV* of 1877) did not apply. The following is an extract from 
his judgment : — 

* { It lias been argued that all the alienations prior to 12 years before suit are 
free from resumption, as the suit with respect to them is barred by article 144 
of Schedule II of the Limitation Act. But I think otherwise. If the original 
sub-sharers hid continued m possession, it is clear that this suit for partition 
of u hit 'A us admittedly joint property could not hive been barrel even against 
an outsider (see 11 Bom. II. 0. Rep , 72). I do not see, therefoie, why it should 
be bat ral if the sub-sharers put their mortgagees or a endees in possession. Those 
vendees and mortgagees ilmittedlv took possession knowing it was joint 
property liable ultimately to partition ; they did nothing to show the other 
sub-sharers tint they doniel their right o£ petition. There was? therefore, no 
adverse p issession as re -poets the right of partition, and article III is inappli- 
cable. Of < ourse, those alienees have got the equitable right of having tho 
alienated property assigned, fir as possible, to the shares of their respective 
alienors ; but if they have anything in excess, it can be resumed just as it could 
have been from the original sub-sharers to equalize the shares. 

Two separate groups of defendants appealed to the High 
Court (Appeals Nos. 9S9 and 990 of 1896). The appeals came 
before a Division Court (Farran, C.J., and Candy* J.)* which 
referred the following question to a Full Bench : — 

** Whether on tho facts stated by the District Judge tho claim for partition of 
tho lands which have been in the possession of vendees and mortgagees and 
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holders trader alleged purchases, for more than twelve 3 cars, is hatred by 
limitation.” 


(1) P. J.,1894, p. 149, 

(2) (1895) 20 Bom., 657. 
CO (18TB) 4 Cal., 327* 

0 ) (1892) 16 Bom., 722. 


Bhavbao 


The Full Bench consisted of Farran, 0. J v Candy and Fulton, Eakhmik. 
JJ. Both appeals were heard together. 

Mcmefaha J, Taleycukhcm and Mahaclev R. Bodas for appellants 
(defendants) : — We have been in possession as mortgagees and 
vendees for more than twelve veais under mortgages and sales 
made by co-sharers of the plaintiff. It is contended that 
our long possession is no defence against a claim for partition, 
and that the plaintiffs can recover the land from us. We 
contend that our possession has been adverse to their claim, 
and that their claim is barred by article 1 14 of the Limitation 
Act — Datto v. Babaji^'j Ganesh v. RamchandmW. Our mort- 
gage-deeds purport to moitgage specific lands to us, and the 
mortgagors (the co-sharers) are described as the owners. We 
had nothing to do with any of the co-diarers, except the mort- 
gagors, and, therefore, so far as regards others our possession 
has been adverse. No doubt it is true that co-sharers in pos- 
session do not exclude each other, and that possession of co- 
sharers is not adverse to the other co-sharers. But an alienee 
of a co-sharer is not a co-sharer. He is a stranger and he does 
exclude the others, and his possession is adverse— Bejoy C bun- 
der v. Rally Prosonno 3 ; Lalshmn v. Mom 4) . Article 144 of the 
Limitation Act (XV of 1877) applies— Ram Lai hi v, Durga 
Gkaran fh) ; Ilormdra v. Aunoardi ^ ; Mutiusami v. Ramlrishna^; 

Raney, Ranc 8 \ The case of Bandurang v. Bhaskcir® relied on 
by the Couits below does not apply. 

Vasudcv Gopal Bhandarkar for respondents (plaintiffs) The 
plaintiffs have a right to paitition and possession as against 
the defendants. Those of the defendants who have purchased 
from co-parceners have no better title than their vendors as 
against the other co-parceners— Bandurang v. BhaslarW. The 
defendants took the lands knowing they were joint property. 


<8 (XS74) 11 Bom. H, C f Kep„ 72, 


(5) (1885) 11 Cal., 680. 

(6) (1887) 14 Cal., 544. 

CO (1889) 12 Mad,, 292. 

(8) (1866) 3 Bom. II. C. Bep .,173 (A,C.J.) 
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CD (1SS5) 14 Cal.. 544, 
0) (1893) IB Born., 513. 
m (1894) 19 Bom,, 138. 
} (1892) 18 Bom ,51. 


m (1889) 14 Bom,, 70» 
(U (1890) 13 All#, 282, 
m (1891) 15 Mad., 57. 
* <S) (1891) IS Cal,, 042 

0(1889)12 Mad,, 292, 
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Article 127 of tlie Limitation Act does not bar the plaintiffs.* 
claim —Horewh'cr v. Aunmmli l \ This suit would lie against 
the co-sharers and, therefore, it lies against their assignees* 
Harnna t \. Maladci 1 , Ti^arnh v. Mai, mi ; Cbiido v. Janhi*'. 

InrLi^, 0. J : — We tlnnk that the question referred for our 
deeidmi shoul 1 \ ' rnw aed in the affirmative. 

Th iir t p uni to eun&Ilm L whit ai tide of the schedule to 
the Limit itlon V t is applicibh to the case. We think that 
article 1U is the article v hich appln >, The only alternative 
article which can be suggested is article 127, but we do not 
think th it it Is applicable. That aifcicle deals with the limita- 
tion applicable t > joint family property. It provides a spe- 
cial rule of limitation applicable to that class. In the case of 
such property mere laps,, of time is of no avail. There must 
be exclusion to the knowledge of the person excluded before 
limitation begins to run. It is applicable only to property 
belonging to membeis of what may in common speech be called 
a joint family — Bawslia v. Nasuwsla “A The Allahabad and 
Madras High Courts would confine its operation to property of 
a joint family in the technical or Hindu sense of the term — 
A'nme Unha a v. Zia Ah •> ad i} ; T aloha v. MohtHn It does not, 
in our opinion, apply to the case of a stranger to the family 
holding property which originally belonged to the joint family. 
As to him we think that the ordinary rule of limitation is 
applicable. The principal election ■» upon this point are col- 
lected in Stalling on Limitation, p. 251 (Ed. 1805). We need 
only refer to Kcuhek Chiadv v, Panda 8it>*ha> Debt® ; 
Muitummi v, Bamhlshna { * h . 

The article applicable to the ca^o inibt, therefore, bo article 144 
and the inquiry is limited to this : — Has the possession of the 
alienees been adverse to their respective alienors and their 
co-parceners or not 9 It can hardly, we think, be Contended that 
their possession was not adverse to their alienors. The latter 
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sold or mortgaged to their respective alienees certain defined 
and distinct portions of the estate, which had been in their 
exclusive possession and put the purchasers in possession of the 
same. The deeds are clear and unequivocal in their terms. 
The alienors convey to the alienees separate portions “ out of 
their share ”, using these words or words to that effect. The 
boundaries are given of the plots conveyed and the alienors 
covenant for title. It cannot, we think, be said that a pur- 
chaser entering under such a deed, whether it be a deed of sale 
or a mortgage, does not enter as owner, absolute or qualified as 
the case may be, of the particular plot of land so conveyed to 
him, and not as purchaser of a right to ask the Court upon a 
partition to have that particular plot, which he has purchased, 
assigned to -his alienating co-parcener in order to give effect to 
his purchase according to the principle laid down in Tandurang 
V. Bhashar' x> . 

What, then, is the purchaser’s position with reference to the 
co-parceners of his vendor or mortgagor ? The answer, we think, 
must be that, as he enters as owner and in right of his con- 
veyance, his possession is adverse to them also. In the eye of 
the law, all the co-parceners, though for the sake of convenience 
they may be in separate possession of portions of the joint es- 
tate, are the owners of the whole estate including the alienated 
portion. It may be and indeed is the case that such a purchaser 
by his purchase does not get a good title to the land conveyed 
to him by a single co-parcener, but only the qualified right laid 
down in Pandmang v. Bhas/rar (supra), and he is liable under 
some circumstances even to be evicted if the co-parceners take 
the requisite steps within the statutory period. Nevertheless his 
exclusive possession does not on that account cease to be adverse. 
He, entering as owner, his possession must, we think, necessarily 
be adverse to the true owners. Adverse possession depends 
upon the claim* or title under which the possessor holds and not 
upon a consideration of the question in whom the true owner- 
ship is vested— whether in a single person or in many jointly. 
“ Adverse possession is possession by a person holding the land, 
on his own behalf, or of some person other than the true owner” 
« (1874) 11 Bom. H. C. Bep.,72. 

B 1203— § 
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—Per Markby, Jr, in Bejog C hinder v. Rally Prosomo a K In 
favour of such a holder limitation begins to run from the date of 
his possession, provided the true owner is not under disability 
and is capable of suing. 

The District Judge lays stress" in this case upon the fact that 
the alienees must have known that the alienors were separate 
holders of property held in co-parcenery ; indeed he speaks of 
such knowledge as being admitted* The statements of the 
defendants, the alienees, in their pleadings scarcely admit, we 
think, of being construed so unfavourably to them, hut admit- 
ting that the defendants did know that the land which they 
were purchasing formed part of an undivided estate, we do not 
think that it affects the question, A person coming in under a 
title, which he knows to be defective, or even a trespasser is not 
by reason of his knowledge deprived of the benefit of the law 
of limitation. The principle expressed in article 126, which 
affords a clear analogy to the piesent case, applies, we think, 
alike to a purchaser with and to a purchaser without notice. 

The view which we have above expressed is in accordance 
with the decision in Dafto v. Babaji {2 \ but in that case it does 
not appear that the defendant knew that he was purchasing the 
interest of one branch of the family only. The decision in that 
case was cited with approval in Ganesh v. RamchemdraPK 

The judgment in Tandurang v. Bhashar (supra) on this branch 
of the case, upon which the District Judge relies, does not, we 
think, at all militate against the view which we have arrived at. 
It was there held that Bhaskar, the purchaser of Nilo’s share in 
a joint estate, had to show that Nilohs claim against Pandurang, 
Nilo*s co-parcener," was not barred at the date of his purchase. 
To that extent he was identified with Nilo. If Nilo was barred, 
Bhaskar was barred too. That is clear. Bhaskar's purchase 
appears to have been shortly before suit. The sale was in 1871 
and the suit in 1874 . If Bhaskar’ s purchase had been more 
than twelve years before suit, different considerations would 
have arisen. The case, moreover, is rather the converse of the 
present and is not a ruling against the defendants, the alienees, 
(i> (1878) 4 Cal., 327, (2) P, J, for 18 U, p, 149. 
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who are defending their possession and not seeking the aid of 1898 . 

the Oourt as plaintiffs. — 
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APPELLATE CIVIL. 


Before Sir C. F. Fdrran, Kt„ Chief Justice, and Mr, Justice Candy, 

GANPAT (obiginal Plaintiff), Appellant, v . AlOAJI 

(obiginal Defendant), Respondent.* i 

Hindu law — Joint family — 'Family property — Family firm — Partnership — Bari- 

net ship suit between members of point family— Suit by a co-parcener for an account 

of the profits of a joint family firm — Injunction — Exclusion of partner* 

A member of a joint Hindu family cannot maintain a suit foi an account o 
the profits of a par tnei ship which is alleged to be joint family property, and an 
award of his share m such profits when ascertained. 

This rule of [Hindu law does not pi event an injunction being granted in cases 
in which one member of the family is prevented from taking part in the business 
of the firm. 

Second appeal from the decision of W. H. Crowe, District 
Judge of Poona. 

The plaint stated that the parties to the suit were full brothers 
possessed of joint ancestral property, consisting ( inter alia ) of a 
shop at Poona ; that the defendant did not allow the plaintiff to 
enter the shop, inspect the account books, and take part in the 
management of the shop ; and that the defendant had been 
acting in a manner detrimental to the joint business. 

The plaintiff, therefore, sued (1) for an account of the cash, stock 
in trade, and of the debts and liabilities of the Poona shop, and 
for an award of such sum as might be found due to him on 
taking accounts ; (2) that the defendant might be held liable for 
such sums as might have been lost by negligence or laches on his 
part ; and (3) for an injunction restraining the defendant from 
excluding the plaintiff from the joint possession and management 
of the shop. 

The defendant pleaded (inter aha) that he and the plaintiff were 
not joint and did not carry on joint dealings; that a partition had 
been effected between the parties in accordance with an award 
dated 16th August, 1894 ; and that the suit as framed would not 
lie. 

The Subordinate Judge held that the suit in its present form 
would not lie; and that as there was admittedly other joint 
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family property, moveable as well as immoveable, over and above 
the joint business, the suit ought to have been for partition of 
the entire family estate. The suit was, therefore, dismissed. 

This decision was affirmed, on appeal, by the District Judge. 

The plaintiff thereupon preferred a second appeal to the High 
Court. 

Branson (with him P. P. Khare), for appellant. 

Qanpat S. Bao, for respondent. 

Farran, C J. : — We agree with the lower Courts in thinking 
that the plaintiff claiming to be a member of a joint Hindu 
family cannot maintain a suit for an account of the profits of the 
Poona partnership which he alleges to be joint family property 
and an award of his share in such profits when ascertained. This 
is in accordance with the general rule of Hindu law which 
governs such cases. 

Counsel for the appellant did not controvert that view. What 
he contended was that his client was entitled to maintain a suit 
for the injunction which he sought, restraining the defendant 
from excluding him from the joint possession or management of 
the Poona shop, and we are of opinion (assuming his allegations 
to be proved) that the plaintiff is entitled to that portion of the 
relief prayed for. The plaintiff ought not, we think, to be re- 
fused relief to which he is entitled, because he seeks in addition 
relief to which he is not entitled. There is no rule of law which 
prevents the Court from interfering to protect a partner in the 
enjoyment of his rights. The cases will be found collected in 
Lindley on Partnership, page 538, and Ker on Injunctions, page 
510. . We need only refer to the case of Z v. X®, where an in- 
junction was granted restraining the other partners from prevent- 
ing one member of the firm from transacting the business of the 
partnership. The rule of Hindu law does not prevent an injunc- 
tion being granted in cases of the ouster of one member of the 
family from an item of family property— Anant Ramrav v. Oojpal 
Balvant 1 ® and Ramchandra v. Damdhar<- S h 

a) (1855) 2 K. and S., p. 441. ( 2 ) ( 1394 ,) 19 Bon , f> ^ 

0) (18%) 20 Bom., 46?. 
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We reverse the decrees of the lower Courts and remand the 
case to the Court of first instance to be dealt with on the merits 
having regard to this judgment. Costs, costs in the cause. 


APPELLATE CIVIL. 


1898. 

March 10. 


Before Sir C. F.J'arran, Kt., Chief Justice, Mr. Justice JlanaJc 
and Mr. JuUke Fulton. 

SADASHIV VAMAN DIIAMANKAE (oiuihnal DmendamO, Arm,j.ANT, 

, a . TRIMBAK LIVAKAE KARAN I) IK Alt (uku.ij.ai, I’laistut), 
BrsrONDENT.® 

Mi nor— Capacity to contract— Contract Act ( IX of 1872), Sen. % 10, 11, 21?, 
24S— Ratification— Belease i iff minor father vj hh interest in joint impiety to his 
son — family amimjement— Voluntary conveyance ly father to son— Transaction 
impeached by subsequent creditors. 

Per Parras, C. J., and Ranade, J., (Fllton, dissenting):— L'dia the 
contract of a minor is not void, but voidable only, and is capable of ratification 
after lie attains majority, 

A release by a minor father of all his right and interest in the ancestral 
property to his son held to be valid if ratified by tbe donor after he attained 
majority. 

Per IUnam, J, -.—The pioperty sought to be protected by the ideate was 
admittedly ancestral property, and Yaman’s minor son bad a ball share in it, 
of which the minor could at any time claim partition. The 1 dense was only 
intended to protect Vanmn’s one-half share against the consequences of his 
own improvidence. When ail existing debts v ere paid of! and settled, Yaman’s 
right to make a voluntary conveyance of the same in his minor sun s interest 
cannot he questioned. Such conveyances are v ell known in English law, and 
there have been cases in India also where Couits have ghen effect to such 
voluntary conveyance* or gifts by a father to his s Sahai v. Jlira 
&ing]iO)* Such transactions do not become u ol< unable merely because, in their 
^ultimate consequences, they have the effect of protecting the family pi openly 
against the prospective extravagance of the settle*, or because no adequate 
consideration is shown to have been paid by the party benefited^ 

Per Fultox, J. Apart from section 7 of the Transfer o£ Property Act, 1882 
(which was not in force in the Presidency of Bombay when the release of 1887 
was executed) a conveyance depends on a preceding contract and cannot be 
Valid unless the party making it is competent to contract. Without an ante- 
cedent agreement to give and receive there mn be no transfer at all* The 

. * * Sepond Appeal, No. 089 of 1898* 

** " ’ 0) (1880) 2 ML, 809V ' 
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release, Taman and his son the defendant were jointly interested 
in it as members of a united family, and by the release Taman 
purported to make over all his right and interest therein to the 
defendant. The document recited his inability to manage the 
estate and an arrangement made by his sister Subhadrabai that 
she would allow him Rs. 15 a month for his maintenance in case 
he should execute it, and proceeded as follows ; — 


“ Knowing that the object of my father was that the estate should not be 
wasted, that the .same should always remain with the family, and knowing also 
that your object also is that the estate should remain for the benefit of the boy, 
I agree to your above proposal, and having waived all my right to and interest 
in the whole of the undermentioned immoveable and moveable * estate,* I have 
given (the same) to Sadashiv Vaman, in respect of which I have given this release 
in writing. 


(t The whole of the abovementioned immoveable and moveable property has been 
this day given into your possession and charge, and all the papers relating to the 
mhivai and ownership of the immoveable property have been delivered int<v 
your possession for enjoyment (thereof). To* the said property I have (now) Mr 
in me no right, title and interest of any kind whatever. I will get the immove- 
able property transferred to your name in the Government records at any time 
you may require me to do so. I have duly given this release in writing 
of my own accord. The handwriting of Vinayak Narayan Gogte, an inhabit- 
ant of PanveL ,# 


It appeared that in 1891 an application was made to the 
District Court for a certificate of administration to the estate 
of the defendant, who, as already stated, was a minor. Taman 
opposed the application and in the course of the proceedings 
denied and repudiated the above release. He subsequently, how- 
ever, withdrew his opposition to the application. 

The Court of first instance dismissed this suit, holding that 
the release was valid and genuine, and that the property was, 
therefore, not liable to Taman's debts. 


SinA&Hrr 

0* 

Xbxhbak* 


On appeal the lower Appeal Court reversed the -decree and 
passed a decree for the plaintiff, holding the release invalid and 
inoperative on the grounds (1) that Taman was a minor when he 
executed it in 1887, -(2) that he did not ratify it on attaining 
majority, and (3) that it was a colourable transaction and did not 
operate to transfer Tamands interest to his son (the defendant). 
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On second appeal the main points argued were (1) whether 
the lower appellate Court was wrong in holding that the release 
was a colourable transaction not really intended to transfer 
the property and as such void as against Vaman’s creditors ; (2) 
whether^ having regard to the provisions of the Indian Con- 
tract Act (IX of 1872), a minor was capable of contracting at 
all; and whether; therefore, the release in question; being made by 
Vaman while he was a minor; was absolutely void or merely 
voidable ; and (3) if voidable whether the lower Court was wrong, 
in law* in holding that Vaman had not ratified the release after 
attaining majority. 

The Judges of the Appeal Court differed in their judgments. 
Ranade; J. s was of opinion that the decree of the lower Court 
should be reversed and the suit dismissed; holding (1) that the 
transaction was bond fide ; (2) that the release executed by Vaman 
as a minor was only voidable; and not void ; and (3) that it had 
been ratified by him after he came of age. 

Pulton; J,; was of opinion that the decree of the lower Court 
should be confirmed, and a decree passed for the plaintiff on the 
ground that under the Contract Act a minor is incapable of 
binding himself by contract or execution of a deed of transfer/ 
and that such contract or transfer is void and incapable of rati- 
fication on attaining majority. He, therefore, held the release 
to be invalid. He was further of opinion that in second appeal 
the High Court vras bound by the finding of the lower Court* 
that the release was merely colourable and not intended to 
transfer the property. 

The following judgments were delivered 

Ranade, J. In this case, as also in the two other appeals 
heard along with it; the contest lies between certain judgment- 
creditors* who. obtained decrees against one Vaman Sadashiv 
Dhamankar in 1892; and in execution of the same attached in 
1893 certain properties as belonging to VamaU; and the appel- 
lant®; who are certificated administrators; appointed by the Dis- 
trict Court; of the estate of Vaman's minor son, who obtained 
possession of the said properties on the strength of a release in 

favour of his minor son executed by Vaman on 12th October 
3 3203—6 * 
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1887, and who succeeded in removing the attachment of the said 
creditors on 27th August, 1893. These three suits were accord- 
ingly filed in 1894 to obtain a declaration that the properties in 
dispute were liable to be attached and sold in execution of the 
decrees against Vaman, and that the release of 12th October, 

1887, conferred no rights on Vaman’s minor sou to the same. 

The validity of the* release-transaction was thus the principal 
point in issue between the parties, and there was also a further # 
complication created by the ciicumstance that Vaman was al- 
leged to have been a minor himself when he executed the release $» 

in 1887. The Court of first instance held that Vaman was ribt a 
minor at the time of the execution of the release, and that the 
release was a genuine and valid transaction, which transferred 
Vamaw’s interests to his minor son so that the property in dis- 
pute being included in the release, was not liable to attachment 
and sale at the instance of V aman’s creditors. In appeal these 
decrees were reversed, as the lower Court of appeal held that 
Vaman was a minor when he executed the release in 1887, and 
that he did not ratify the release on attaining majority, and, 
lastly, that the release was a colourable transaction and effected 
*no transfer of Vaman’s interest to his minor son ; so that the 
properties in dispute were liable to attachment and sale. I 

In second appeal, the three points to which the arguments of 
learned counsel on both sides were confined were : (1) whether 
Vaman was a minor at the time of the execution of the release j 
(2) whether he could on attaining majority ratify the release 
so as to validate it, and whether he did so ratify it ; and (3) 
whether the release was a genuine and valid transaction, or only 
a colourable one which effected no transfer of interest, These 
are points of mixed law and fact. So far as they relate to mat- * # 
ters of fact, this Court is bound to accept the findings of the ’ * f 
lower Court of appeal. 

In regard to Vaman’s age in October, 1887, 1 must, therefore, 
accept as final the decision of the lower Court of appeal, namely, 
that he was under 21 years at the time. As his adoptive mother 
had taken out a certificate of guardianship and administration, 
her subsequent death shortly after would not enable Vaman to 
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attain Lis legal majority when he was 18 years old. The appel- 
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Ins attaining majority it musfc be c vi ^ ° f i,le minor oa 
action. J 7 mUSt be cons idered to be a valid tram. 
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Then came the Contract Act of 1872, and the construc- 
tion to be placed on section 10 of that Act was considered by 
the Calcutta High Court in Sasld Bhutan v. Jadu NatlfiK 
Garth, CJ., and McDonell, J., held that the lower Court's view 
that a bond passed to a minor was void by reason of its being 
entered into by a party not competent to contract, was not 
correct. Their Lordships obser\ed further that ct tlic language 
of the Indian Contract Act may well have led to this mistake. # 
A contract entered into with a minor is only voidable at the 
option of the minor.” The same point was similarly decided by f 

Sargent, CJ., and Nanabhai Ilaridas, J., in Ilaamant v. Jaya~ 
rao~K It will be noted that while in Ilari Bam v, Jit an Bam, 
the mortgage-bond was passed by an agent of the minor owner, 
in the two other cases noted above the bonds were passed in 
favour of the minor, but tins ciicumstance was held not to make 
any difference, notwithstanding the terms of the Contract Act. 

The question whether any and what change was effected by the 
Contract Act in regard to the validity of contracts and transfers 
by minors, was again considered by the Calcutta High Court in 
Mahamed A) if v. Saraswaii Belya ( ^\ in which case Tottenham 
and Trevelyan, JJ., held “ that a transfer by a minor was only 
voidable under Hindu law. Apart from the Contract Act, ... this 1 
transaction must be held valid, as it was not avoided by the 
minor." In the Contract Act (C there is no express provision 
declaring the contract of an infant to be void, but it is said that 
section 2, sub-sections (y) and (h), and sections 10 and 11 have 
this effect. ... In the case of Sashi Bhiisan v. Jadu Nath a Divi- 
sion Bench held that a contract entered into with a minor was only 
voidable at the option of the minor. We have carefully considered 
this decision. The question is one of some difficulty, but on the 
whole we prefer to follow the decision to which we have refer* * m 
red," The case of Sham Gharnn v. Chowdry DehjaW was also on I 

a bond passed by a minor for raising money to defend himself * 

in a certain prosecution instituted against him, and the Judges 
held that the minor was liable on the contract. In WatUns v* t 

#i 


(D (1885) 11 Cal., §52, (3) (isoi) 18 Cal., 259. I 
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Dhunnoo Baboo a minor was similarly held liable for the 
costs of a suit in which he was defendant, and in which his 
property was in jeopardy. The only case which appears to mili- 
tate against this current of authorities is that of Fatima Bill v. 
Debmutft, SJtahW, where Norris, J., expressed his view that “ a 
minor in this country cannot contract at all, and that no other 
construction can be put on section 11 of the Act. But whether 
I am right or wrong, does not seem to signify as far as this case 
is concerned, because this is a case of specihc performance of con- 
tract ” and it has been decided that a minor cannot claim specific 
performance. Such a hesitating expression of opinion by a .single 
Judge on a point not directly arising in the case cannot, in my 
opinion, be set against the numerous decisions of Division Bench- 
es of this and the Calcutta High Courts, where the operation 
of the Contract Act was expressly considered. I am accordingly 
inclined to hold that this point is concluded by the authorities 
noticed above, and that a minor’s contracts and transfers are not 

absolutely void acts, but only voidable at his option on attaining 
majority. ° 

Even if the. question were not so concluded by authority, I 
should be inclined to come to the same conclusion on general 
grounds. The Contract Act expressly enumerates eight classes of 
void agreements, and a minor’s contracts are not included in this 
list. Sections 20 and 24-30 have a common feature that thev 
re ate to the nature of the subject-matter, and have no relation 
to the parties contracting. Contracts founded on a mistake of 
acts common to both parties, wager contracts, contracts in re- 
straint of trade, marriage, and legal proceedings, contracts with- 
out consideration, or for unlawful consideration, or uncertain 
agreements all these have this common feature, and what is 
true of agreements is true of contracts, for contracts are defined 
to be agreements enforceable by law. Where a contract is en- 
orceable on one side, but not on the other, such contracts are 
^ressly defined to be voidable, and not A minor's lia- 

lty for contracts for necessaries must be affirmed under every 
ys em o aw; only section 68 makes his property, but not the 
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person of a minor, liable in this case. The Contract Act itself 
expressly recognizes a minor partner's liability (section 247), 
and the Transfer of Properly Act, which follows the Contract 
Act, section 7, in this respect, similarly recognizes a minor 
donee’s obligation, when he accepts a gift burdened with condi- 
tions, and does not repudiate the gifo. These circumstances show 
that the Legislature could never have intended to affirm a general 
and total incapacity of minors. a» such, to enter into contracts. 
The minor who executed the lelease in this ease actually put 
himself forward as a man who had attained majority, and he took 
bonds and kalul&gats in his own name one or two years before the 
lelease. Though technically a minor, he was a married man, and 
had a minor son born to him a year or two before the release, and the 
evidence of minority was so conflicting as to lead two competent 
Judges to two different conclusions. He was old enough to run 
into extravagance, and repent of the same. I should hesitate, 
therefore, to lay down that such a minor’s contracts were abso- 
lutely void. 

As shown above, the authorities are all the other way, and I, 
therefore, hold that the release in this case was voidable only at 
the option of the minor, and was not void, and that if it was 
ratified, or not repudiated by the minor on attaining at age of 
majoiity, it was in the absence of fraud a valid transaction, at 
least as against those judgment-creditors whose debts were of a 
subsequent date to the release. 

The question of ratification has been consideied by the lower 
Court of appeal from a legally itrong point of view. It has 
relied chiefly upon the circumstance of Vaman’s opposition to 
the appellant’s application for a certificate of administration to 
the minor’s estate in 1891, and certain stray acts of V aman commit- 
ted by way of self-assertion. As regards the opposition to the cer- 
tificate proceedings, it is to bo noted that he withdrew the same on 
further consideration. The statements of Vaman in these certifi- 
cate proceedings, made by him before he witlidi ew his opposition, 
are entitled to no weight, seeing that they were made to serve 
his immediate purpose of the hour. It is not this opposition 
made five years after the relase, but his conduct soon after 
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attaining majority, that ought to have been considered bv the 
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such void against Vaman^s judgment-creditors. On this point 
also, so far as the decision of the lower Court relates to a matter 
of fact, I am bound to accept its finding that Vaman's sister 
Subhadrabai did not, as she stated, pay any money of her own 
to satisfy Vaman’s creditors. The point is not very material, 
as all existing debts were admittedly paid off by Vaman, or for 
him by his sister Subhadrabai. The evidence is clear that all 
Vaman’s creditors at the time of the release wero paid off, and 
that the debts of the judgment-ci editors in these three cases are 
all of a subsequent date, contracted apparently in 1891, when 
the application was made for a certificate. There was thus 
admittedly no fraud practised or intended against old creditors 
of Vaman by those who advised him to execute the release, and 
who were well-wishers of his family, being in fact the pleaders 
who conducted the judgment-creditors* suits in these three cases. 

It appears to me that the lower Court of appeal did not cor- 
rectly apprehend the tine nature of the release transaction. The 
property sought to be protected by the release was admittedly 
ancestral property, and Vaman’ s minor son had a half share in 
it, of which the minor could at any time claim partition. The 
release was only intended to protect Vamaff’s one-half share 
against the consequences of his own improvidence. When all 
existing debts were paid off and settled, Vaman’s right to make 
a voluntary conveyance of the same in his minor son’s inter- 
est cannot be questioned. Such conveyances are well known in 
English law, and there have been cases in India also where 
Courts have given effect to such voluntary conveyances or gifts 
by a father to his son — Gang a Bahai v. Him Singk (l \ Such 
transactions do not become colourable merely because, in their 
ultimate consequences, they may have the effect of protecting the 
family property against tho prospective extravagance of the 
settlors, or because no adequate consideration is shown to have 
been paid by the party benefited. 

The consideration in such cases need not be valuable. It is 
enough if it is what the law regards as good, /. e , natural affec- 
tion for wife and children. There is nothing illegal in such a 
conveyance if it is made bond fide , and is not intended to defraud 

(l) (1SS0) 2 All, 809 at p, 811. 
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1808® As there is a difference of opinion between myself and Mr. 

Justice Fulton, and the difference relates to important points 
Xbdoak of law, we now order, under section 575 of the Code, that the 
case may be referred to a third Judge, or either the Chief Justice 
or such other Judge or Judges as he may appoint* 

Fulton, J. : — It appears that in 1887 Vaman Sadashiv while 
still under the age of 21 executed a document purporting fco 
convey to his infant son Sadashiv the whole of his estate subject 
to a reservation in his own favour of an allowance of Rs, 15 per 
mensem to be paid out of the income. It is not suggested that 
the deed was executed in fraud of existing creditors, as arrange- 
ments were made to pay them off by Subhadrahai at whose 
instance the llnsaction took place. The object, assuming that 
the conveyance was intended to represent a real transaction and 
to give the son exclusive rights of ownership against the father, 
was, I think, legitimate. By thus settling the property it was 
meant to protect it against the effects of Vaman*s extravagance. 
The deed was registered and was thus open to the inspection of 
persons having dealings with him if they chose to take the 
trouble to search for alienations. Assuming, then, that the deed 
represented a real and not a mere benami transaction, no case of 
fraud seems to arise — Raj an Sarji v. ArclesMr®* 

After the date of the deed, Vaman incurred debts. The plaint- 
iff is one of his creditors who obtained a decree against him and 
in execution attached the property. Subsequently the attach- 
ment was removed at the instance of Sadashiv's guardians ; and 
the plaintiff now sues to have it declared that the property is 
liable to attachment and sale in execution of his decree. 

The question, then, arises whether under the deed above referred 
to, or at any subsequent period, Vaman is proved to have conveyed 
the property to Sadashiv, not as a mere benamiddr , but as a bene- 
ficial owner. That Vaman was a minor when he executed the con- 
veyance, seems clear. The First Class Subordinate Judge, A. P., 
has found that he was under 21. A guardian of his person and 
property had been formerly appointed under Act XX of 1864, 
and although that guardian was dead, the effect of the appoint- 
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The transfer may not take place till some act, such as the delivery 
of possession or the execution and registration of a conveyance, 
has been performed, but without an antecedent agreement to give 
and to receive there can, I think, In, no transfer at all. I have 
not been able to find any express authority on this point, hut it 
seems to mo that the power to convey must necessarily depend 
on the power to contract, for it v ouM he a strange anomaly if a 
pei son while unable to bind himself with a promise were com- 
petent to give away Ids property. I am, therefore, obliged to 
consider the provision-, of the Indian Contract Act in order to 
see whether in this country a minor can contract. 


The object of the Act as stated in the preamble is to define and 
amend parts of the law relating to contracts. In section 2 a 
contract is defined for the pm pose® of the Act as an agreement 
enforceable by law. In section 10 there is a further definition 
as follows : “ All agreements are contracts if they are made by 
the free consent of parties competent to contract for a lawful 
consideration and witn a lawful object and are not hereby 
expressly declared in bo void.” Faction 11 dcelaies that “ every 
person is competent to contract who is of the age c f majority accord- 
ing to the law to which ho is subject and who is of sound mind and 
is not disqualified from contracting by any law to which he is 
subject.” Then in section Utkrois a special provision which 
enacts that “ when consent to an agreement is caused by eoei-cion, 
undue influence, fraud or xni-aepiv senlution, the agreement is a 
contract voidable at the option of the party whose consent was so 
caused.” Sir F, Pollock in discussing the question expresses a 
doubt whether the expression “voidable contract” is not open 
to objection (see p. 0 of the 6th edition of his Treatise on Con- 
tracts), but however this may be, it is clear that under the Indian 
Contract Act it is only the definition under section 19 which 
makes the transaction therein described a contract, for it does not 
come within the terms of section 10 not having been effected by 
ree consent. ^ There is no similar provision in regard to agree- 
ments by minors or lunatics, but section 68 provides for the 
payment for necessaries supplied to persons incapable of en- 
tering into contracts. The section does not state who such 
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persons are, but illustration (a) loaves no doubt that lunatics are 
included. According to English law it appears that a contract 
by a lunatic or person incapable through drunkenness of know- 
ing what he is doing, is not necessarily void when the other 
party was not aware of his condition. See Imperial loan Co. 
v. Stone (1) , Molton v. Camroux l3) , and Matthews v. Baxter^ — also 
Pollock on Contracts, pp. 90 and 91. But in this country the 
liability of persons of unsound mind to pay for necessaries and to 
make compensation for other services rendered to them seems to 
rest on the provisions of sections 08 and 70 of the Act rather 
than on contract. Under the Act, minors appear to be in a 
similar pos ition. 

Sections 247 and 218 deal specially with tlie admission of 
minors to partnerships and their liabilities thereunder, but 
furnish, I think, no argument in favour of their competence 
otherwise to contract. 

It seems, then, to follow that unless it can be held that the 
provisions of section 10 of the Contract Act were not meant to 
be exhaustive, and it was intended to leave out of consideration 
agreements by minors, wo must hold that in India a minor is 
incompetent to contract. It cannot, however, be suggested that 
the subject was lost sight of, for, among the qualifications for 
contracting, majority is specified in section 11. The Act, it Is 
true, does not purport to deal with the whole law of contract, 
hut it does purport to define certain parts of it, and one of these 
parts Is the method of effecting contracts, and if it be open to 
bold that agreements by minors have not been dealt with, it must 
he remarked that sections 10 and 11 are very misleading. To 
hold now that these sections do not comprehend within their 
scope the subject of agreements by minors, seems to me inconsist- 
ent with the views expressed by Lord Ilerschell in The Banh 
of Bngland v. V ctglicwo 0) relied on by the Privy Council in 
Norendra Nath Sircar v. Kamalbasmi Bad The passage to 
which I refer is as follows s — 

(1) (3892) 61 1. J. (Q. B.), 449. (3) (1873) 8 Ex., 13?, 

- (a) ( 184| 8) & (1849) 18 L. J., (Ex.!, 03 an 1 356. (4) (1833) A. 0,, 107, at p.144, 

- - (6> (1896) 23 I. A., p,26. 
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“I think the proper course is m tho first instance to e\amine the language of 
the statute and to ash what is its natural meaning, uninfluenced hy any con- 
siderations derived from the pievmus state of the law, and not to stait with 
inquiring how tho law pieviously stood, and then, assuming that it was probably 
intended to leave it unaltered, to sto if the words of tbe enactment will bear an 
interpretation m conformity with this view It a statute intended to embody in 
a code a particular branch of the law is to be heated m this fashion, it appears to 
me that its utility will be almost entirely deployed, and the very object with 
wkch it was enacted will be fiustiated Tbe purpose of such a statute surely was 
that on any point specifically dealt with by it the law should bo ascertained by 
interpreting the language used M 

In my humble opinion these words are applicable to the sub- 
ject now under consideration. 

If we hold that minors* agreements are only voidable and not 
void, not only must we impute to the Legislature in enacting 
sections 10 and 11 of the Contract Act intentions which are by 
no means apparent, but we shall have also to import similar 
intentions into the Transfer of Propeifcy Act and the Indian 
Trusts Act enacted ten years later. Section 1 of the former Act 
says that the portions relating to contracts shall be taken as part 
of the Indian Contract Act, and section 7 provides that persons 
competent to contract are competent to transfer property. The 
reference in section 127 to a person not competent to contract 
must apparently relate to minors and persons of unsound mind. 
Section 7 of the Indian Trusts Act is as follows 

“A trust may be created — 

(a) By every person competent to contract. 

(5) . With the permission of a principal Civil Court of orb 
ginal jurisdiction by or on behalf of a minor.** 

The assumption in this section seems to be that without the 
special provision contained in clause (b) a minor being a person 
incompetent to contract would be incompetent to create a trust. 

This is the view taken by Mr, Agnew in his Treatise on the Law 
of Trusts : vide p. 125. 

The question as to the nature of agreements by minors does 
not seem to me to be settled conclusively by authority either in 

is Presidency or m Calcutta. On the one hand we hate the 
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C3 > (189D 18 Calc , 239. 6 > 872 ' 

0) (1893) 20 Calc , SOS. ®. f aaa L L ‘ B ‘> 22 <**, 515. 

(G) ( l88S ) 13 Bom*, oy, 

<7) p * 18% p 0 298, 
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been made irrevocable on the attainment of majority. Where 
owing to the promises made to him the minor has done somethin® 
or delivered possession of property, the doctrine of estoppel may 
possibly prevent the repudiation by the adult of his obligation to 
perform his promises. 

The conclusion, then, at which I have arrived, though not 
without much hesitation and regret at my inability to concur 
with my learned colleague, is that Taman when he executed the 
deed of the 12th October, 1S87, v as not competent to convey and 
did not transfer to Subhadiabai 01 Sadashiv any interest in the 
estate. If this view of the law bo eouect, it follows that the 
property is still vested in Yaman, foi it is not suggested that 
since ho attained majority there has been any act on his part 
forming a fresh conveyance of the estate. If the deed of the 
12th October, 1887, is invalid, the defence fails. 

Moreover, even if the above opinion be eironcous, tho decree 
of the First Class Subordinate Judge, A. P. must, I think be 
confirmed on another ground. The First Class Subordinate Jud®e 
on a review of aU the circumstances, and bearing in mind the 
fact that there was no consideration for the doe 1 (for he evidently 
drd not believe that Subhadrabai paid any money out of her own 
pocket in liquidation of tho debt, and must bar e noticed that the 
deed contains no allusion to the payment of debts and merely 
provides for the receipt by Yaman out of the estate of an 

allowance of Rs. 15 per mensem) came to the conclusion that it 

was merely a colourable transaction. He seems to have con 
sidered that the document was, to use the language of the 
Privy Council in Abdul E m v. Ihr Mobanuul «», a nmre pock I 

1^7 T !f nded 40 opci,to ac “ ri “s d it , 

“ 7“ T 9 “ » fa H» no 

on Vaman’s part to make a gift of the oronertv in i 1 

against himself, tho morn erection of tho deed would 2 SvaM 

an anthouty for flu, proposed. Tho want of consideration 
® (1885) WOO, CIO. 
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is apparent from the language of the deed itself and the absence 
of any reliable evidence that Subhadrabai defrayed any debts 
out of her own pocket. The allowance of Us. 15 per mensem was 
a reservation out of the estate, and no one undertook any personal 
responsibility for it* The question of intention is one of fact in 
regard to which this Court cannot on second appeal do otherwise 
than accept the finding of the First Class Subordinate Judge. 
The lower appellate Court was aware that a number of documents 
were drawn up in Sadashiv’s name., but looking to the conduct of 
the parties and the circumstances of the case, came to the con- 
clusion that the transaction was merely colourable. This decision 
seems to me to be binding on the Court, for the First Class Sub- 
ordinate Judge does not appear to have overlooked any evidence 
or to have been under any misapprehension as to the law applt* 
cable to the subject. The law is clearly laid down in Tillakchancl 
v. Jitamal a) as follows * But if the sale or mortgage be only 
a colourable transaction, or a mere sham, and not intended to 
confer upon the alleged grantee or mortgagee any beneficial in- 
terest in the property, and simply (for the purpose of screening 
it from execution) to substitute such grantee or mortgagee as 
nominal owner in lieu of the real owner (the debtor), and to make 
such nominal owner nothing more than trustee for the real owner 
(the debtor), and thus to endeavour to preserve f thc property for 
the latter, such a sale or mortgage would be invalid as against 
the creditor and he would be entitled to attach and sell the pro- 
perty*^ Possibly in such a case the real reason may be that no 
property passes, because none is intended to pass. See the extract 
from Bracton quoted at the end of Pollock on Contracts. “ Item 
non valet donatio nisi fam Hands quam accipienhs concur) at muktue 
consensus et voluntas, sake J quod clonatoi habeai animum donandi 
et clonatanus animum leeipienclL” But however this may be, 
there is, I think, sufficient authority for the view of the law " 
taken by the First Class Subordinate Judge. 

I am, therefoie, of opinion that the decree should be confirmed - 
with costs both in this case and in Second Appeals Nos. 704 and - 
705 of 1836. 


(1 ; 1373)10 Bora. XL 0. Rep, 208 at p. 210. 
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The Judges having thus differed in opinion, the appeal was refen ed, under 
section 575 of the Civil Piocedure Code (Act XIV of 1882), to Farran, C. J. He 
agreed with Kanade, J., upon the fiist two of tlie questions abovo stated, but upon 
the thud he held that there was evidence upon the record upon which the lower 
appellate Court was entitled to hold that the release had not been ratified, lie 
agreed, therefore, with Fulton, J., that the deer eo for the plaintiff passed by the 
louver Coiut should ho confirmed. 

The following are the arguments, and judgment on the re* 

ference : — 

Branson (with Hahctdev R . Boclas ), for the appellant (do- 
fendant) : — The lower appellate Court ha^ given the plaintiff a 
decree and has held the property in question to be liable in 
execution of his decree against Vaman, on the grounds that the 
release was a sham, and that Vaman did not ratify ifc after attain- 
ing majority, hut on the contrary repudiated it. As to the first 
point, we deny the release was a sham or that it was in fraud of 
creditors. All the then existing creditois were paid off, and full 
publicity was given to the transaction — la ie Johnson <*> ; Guam- 
bhai v. Srhivas {2 \ No new debts were incurred until 1891, It 
was in the nature of a family settlement. A subsequent creditor 
is not entitled to impeach it. Pulton, J., has held that Vaman 
being a minor was incompetent to execute a release which im-* 
plies a contract. The release heie was in the nature of a grant 
and a grant does not necessarily imply an antecedent contract. 
This is the case of a gift by a minor father to his minor son 
which can be ratified by the father on attaining majority — Simp- 
son on Infants, pp. 6, 9, 22, 26, 40, 48 and 182. But, even regarding 
this as a case of contract we contend that a minor’s incompetency 
to contract does not make his contract void, but only voidable, 
and it may be ratified by him on his attaining maj oniy—Mahamed 
Arifv. Saraswaii ^ Vaman ratified this release after he attain- 
ed majority. His statements in the certificate proceedings in 1891 
repudiating the release are not evidence. They were statements 
made in his own interest and cannot be used by the plaintiff who 
claims through him. Up to 1891 Vaman gave full effect to the 
release, which was duly registered. 

(2) (186S) 4 Mad, ff, C, Bep., 8 b 

< 2 3 > (1891) 48 Cab, 25a 


(J) (3881) 20 CL D , 389. 
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Robertson (with N* G. CJiandavarkav), for the respondent 1898. 
(plaintiff) : — The finding of the lower Court that the release was 
a sham, and was never intended to be operative except as against ^kjckbax; 
creditors, is binding on this Court in second appeal — Ramratcm y, 

NandvP\ Soon after Yaman came of age he asserted his right 
to the property and in 1891 he repudiated the release in the cer- 
tificate proceedings. His statements there are admissible under 
section 83 of the Evidence Act (I of 1872). 

Under Indian law the contract of a minor is not voidable but 
is absolutely void — Fatima Bibi v. Debnantl Only those who 
are of age can contract— Contract Act (IX of 1872), Secs. 10 
and 11. See also section 8 of the Registration Act (III of 
1877), which forbids registration of a document executed by a 
minor. If the release, then, was a contract, it was void. Further, 
there was no consideration for it. It was not love and affection 
under section 23 of the Contract Act (IX of 1872), for Yaman's 
object was to protect himself— Vasudeo Mai v. Venkatesh < 3 >. If 
a trust, it was invalid under section 7 of the Indian Trust Act 
(II of 1882), If it was a gift, it was a gift by a minor of his whole 
property, which is invalid — -Hearle v. Gveenbmih^ ; ‘Simpson 
on Infants, p. 5 ; Trevelyan's Law of Minors, p. 27 2; Strange's 
Hindu Law, VoL I, p. 271. See also Appz Pillai v. Rang a, Pillai^K 

Branson in reply .—The payment of Vaman’s debts out of the 
family estate was a sufficient consideration for the release or the 
undertaking by Yaman's sister to pay Rs. 15 a month to Yaman 
— Biihdl Das v. Shankar ; Mantappa v. BaswantraoV ) , 

Farrax, * The learned Judges who heard this second 
appeal having differed in opinion as to the decree which should 
be passed upon it, the appeal has been referred to me under sect- 
ion 575 of the Civil Procedure Code. Counsel have been heard 
and I now proceed to give my judgment upon the several ques- 
tions which are involved in tbe reference* In order to define 
with precision what these questions are, I briefly state the general 
facts of the case. 

CD (1891) 19 Cal*, 249. (4) 3 Atk. Rep., 712* 

(3) 20 CaL » 508 * (6) (1882) 6 Mad., 71* 

(3) (1873) 30 Bom. H. C. Rep., 139, (6) (i S 95) 17 AIL, 264, at p. 2ft, 

(1) (1871) 14 Moo. Ind, Ap*> 21* 
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The suit was brought by a creditor o£ Vaman Sadasliiv seeking a 
declaration that certain property which he had attached was the 
property of Vaman. On the 12th October, JSS7, Vaman had 
executed an instrument, styled a release, in favour of his minor 
son Sadashiv Vaman, represented by the minor's aunt Subha- 
drabai alias Savitribai. Vaman was her adopted brother much 
younger than she. The release states that the whole of the 
property moveable and immoveable, which had descended from 
Vaman's (adoptive) father Sadashiv Vinayak, had been in 
Vam an’s possession and charge after his mother's death, and 
goes on to release Vaman' s interest in the same in favour of his 
minor son Sadashiv. The operative parts of the instrument run as 
follows. (His Lordship read the passage above set forth (p. 118) 
and continued :—) The Judge in appeal differing from the Court 
of first instance has come to the conclusion that Vaman was less 
than 21 years old when he executed the release. He does not 
find definitely what Vaman's exact age then was, but he states 
that the evidence, which he considers reliable, shows that Vaman 
was born in 1868. Vaman was thus at least 19 years of age 
When he executed the release, but he was, in law, a minor. His 
adoptive mother, who subsequently died, had been appointed guard- 
ian of his person and to administer his estate. The referring 
Judges are agreed that Vaman was hi law, a minor when he 
executed the release. They differ as to whether under the cir- 
cumstances of the case the attaching creditor is bound by the 
release. 

The questions which present themselves as calling for solution 
are : — 

(!) Whether in second appeal wc can hold that the lower 
appellate Court was wrong, in law, in finding that the release 
represented a colourable transaction, and is ineffectual to exempt 
the property in suit (which was comprised in the release) from 
attachment and sale at the instance of the plaintiff? f The plaint- 
iff’s debt was incurred by Vaman long subsequent to the 
release* 

(2) Whether such a release passed by a minor is absolutely 
void, or is only avoidable so as to become valid if ratified by such 
minor after attaining majority ? 







t 



TOL. XXIII.] BOMBAY SERIES. Je 

(S) Whether the lower Court was wrong, in law, in holding 
that Yarnan had not ratified the release after attaining majority ? >-aba>i«v 

I have stated the questions in the above order, Because, if the Timms* 

release was invalid in its inception, the other questions need not 
he considered; and also Because I desire to keep distinct the first 
and third questions, though the facts which it is necessary to 
refer to in order to determine them, are in some instances the 
same. 

Now as to the first question, the execution of the deed Being 
admitted, and it having been registered, the burden of proving 
that it is invalid lies, I think, upon the plaintiff. Certainly the 
burden of proving that it was not real, lies upon him — S/iaia 
Gland v. Protap Chandra I do not say that he need bring 
forward direct proof that the release was unreal, or that it was 
fraudulent, hut he must prove circumstances from which the 
unreality of the release, or its fraudulent character, may be legiti- 
mately inferred. It is not alleged in this case that the release was •* 

obtained by means of fraud or of undue influence exercised over 
Vaman by his sister Subhadrabai, nor do I think that it would 
be open to an attaching creditor to impeach it upon that ground. 

The plaintiff can only succeed by showing (a) that the release 
was made in favour of Sadashiv with the intent of actually con- 
veying the share of Yarnan to Sadashiv, but with the further 
intent to delay, hinder and defraud Vaman’s creditors within 
the meaning of the Statute of Elizabeth, or (&) that it was, as 
Mr. Justice Eulton calls it, a mere pocket instrument, not in- 
tended to operate according to its tenor and effect, by which the 
property was put in the name of Sadashiv for the benefit of 
Yarnan— a mere lenami transaction. The English eases where 
real estate or chattels real are concerned, deal almost exclusively 
with the former class of fraudulent or unreal conveyances. 

Indeed, it may, I think, be questioned whether under English 
law a conveyance of real estate when delivered to the grantee 
does not always, where no fraud has been practised on the grantor, 
operate to transfer the property in the land, the subject of the 
conveyance, from the grantor to the grantee, though there may 
exist a secret trust in favour of the former giving him a right 
CV (1897) 24 L A., 186. 
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to call for the reconveyance of the estate. In India where the 
benami system is common, it has been recognised by our Courts 
that there may be a sham conveyance, which, though registered 
and delivered to the grantee, not being intended to pass the 
property, but merely to he used as a blind to deceive creditors or 
others, conveys no estate to the nominal grantee : see Tillal- 
clmcl v. Jitamal where English decisions relating to goods have 
been applied to transactions relating to immoveable property in 
India— Abdul B ye v. Mir Mohammed®. 

It was not contended in the argument before me, nor, so far as 
I can see throughout the case, that the instrument in question 
was of the former class. The circumstances that the then existing 
debts of Vaman were all paid off by Subhadrabai at or about the 
time when the release was executed and as part of the same 
transaction ; that the release was registered and publicly notified 
throughout the district; that its openly avowed object ex. 
pressed in the instrument itself was to protect the ancestral estate 
from the consequences of Vaman’s imprudence and extravagant 
habits, preclude the idea that, if intended to he operative between 
the parties to it as a release, it was executed for the purpose of 
defeating, hindering or defrauding creditors. See the judgment of 
Mr. Justice Fry in In re Johnson'^* 

The judgment of the lower appellate Court did not, however, 
think, proceed upon the ground that the release was fraudulent 
Wi un the spirit of the Statute of Elizabeth, but upon the footing 
that it was a colourable instrument not intended to operate as a 
re ease or to convey Vaman’s share in the estate to Sadashiv or 
to divest Vaman of his co-parcenery rights in the property. This 
was the form m which the issue was raised in the lower appellate 

Court and this was the issue which .that Court decided in favour 
of the plaintiff. 

Upon this part of th e case Mr. J ustice Ranade considers « that the 
ower appellate Court did not correctly apprehend the true nature 
1 W T “ d " ^ b ° th tbe g*>unds on which 

the lower Court of appeal has relied, namely, the absence of con- 
deration and prejudice to prospective creditors in support of its 

0> <1878) 10 B0 “- C * P- HO. « (I8S3) 10 Cal . s 616 , 
r3) Cl 881) 20 Oh. D., 889. 
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view that the release was a colourable transaction, appear to be 
erroneous as reasons for upsetting a lond, fide settlement in the 
nature of a voluntary conveyance duly made and acted upon " ; 
and that, therefore, the decree should be reversed ; while Mr. 
Justice Fulton considers that there was evidence to support the 
finding of the lower appellate Court “that the release w as a mere 
colourable transaction, and that Vaman did not intend to release 
his share in -the estate to Sadashiv ”, and that, therefore, the 
decree should be confirmed. Mr. Justice Fulton also rested his 
judgment on the ground of Vaman’ s minority at the date of the 
release. 

Though the learned Judges appear, at first sight, to have thus 
approached the consideration of the appeal from somewhat 
different points of view, I think that it is not really so. Mr. Jus- 
tice Fulton admits, in the opening paragraph of his judgment, that 
c if the intention of Vaman was to pass a real and not a sham 
document, no case of fraud would arise ’—the release would be 
good as a voluntary conveyance— but thinks that there is evidence 
upou which the lower appellate Court could find that the release 
was a sham : while Mr. Justice Banade considers that the lower 
appellate Court ought, upon the evidence, to have come to the 
conclusion that the release was a Iona, fide voluntary conveyance, 
thus in effect holding that there was, in his opinion, no evidence 
which could support the finding that the release was colourable. 

The question, therefore, narrows itself to this: Is there evi- 
dence in the case upon which the lower appellate Court’s finding- 
can be supported ? In my opinion, there is not. The onus of 
proving that the instrument was colourable, rests, as I have 
shown, upon the plaintiff. I have already adverted to the pub- 
licity of the transaction and the payment of all Vaman’s debts 
and the consequent clearing of the estate from all liability. It 
is not denied'that the release was delivered to Subhadrabai and 
duly registered. There is nothing, therefore, in the circumstances 
connected with the transaction itself which can cast any doubt 
upon its reality. The evidence given by Vaman in the certifi- 
cate proceedings in 1891 must he left out of consideration upon 
tins part of the ease. It is not evidence under section 33 of the 
Evidence Act, and being in the nature of admissions in Vamam’s 
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own interest, cannot be used in bis favour, nor in favour of the 
plaintiff, who claims through him— Evidence Act, Section 21. 
This principle is recognized by the Privy Council in Adhil Eye v." 
Mir Mohammed (supra), where at page 623 of the report their 
Lordships say : “ Their Lordships have considered these questions 
quite irrespective of the statements or declarations made by 
Abdul post litem motam in the litigation between him and Ahmed 
and where his object was to defeat his own deed.” * 

The circumstance that a voluntary family settlement like this 
is without consideration, other than the covenant to provide 
Vaman with maintenance while he lived in the family house and 
Rs. lo per mensem if he was not satisfied with the maintenance 
provided for him, does not, I think, afford any evidence that it 
whs not the intention of Vaman and Subhadrabai that the 
release should be acted on. It might be otherwise if a pretended 
consideration had been stated in the deed, but when the true 
reason for the deed is set forth in its lang'uage it is impossible I 
think to say that the absence of consideration affords any clue to 
the intention of the parties to the release or proof of an intention 
inconsistent with the purpoit of the deed. The evidence of such 
intention or absence of intention must be sought, therefore, wholly 
m the extent to which the release was acted upon. It is pointed 
out by the Subordinate Judge that before the date of the release 
the documents relating to the management of the estate were 
taken in the name of Vaman. It is not disputed that after the 
release the large majority of documents— more than 100 1 believe 
have been put in relating to such management were taken in 
favour of the miner represented by Subhadrabai and that suits 
also were filedand decrees were executed in the name of the 
minor. (His Lordship examined the. evidence and continued :— ) 

- The question is, whether under these circumstances there was 
evidence of the sham nature of the release. We must be careful 
not to outstep our duty as a Court of second appeal or to overrule 

the Judge on a question of this kind if there was evidence upon* 

which he could 3 udicially arrive at the conclusion he came to. 
The intention of the parties to the release is a question of fact 
and the lower appellate Court is the constitutional tribunal to 
decide such questions. This Court cannot interfere if there is 
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The Judges having thus differed in opinion, the appeal was lefened, under 
section 575 of the Civil Piocedure Code (Act XIV of 1882), to Farran, 0. J. He 
agreed with Ranade, J , upon the fiisi two of the questions above stated, hut upon 
the third he held that there was evidence upon the recoid upon which the lower 
appellate Court was entitled to hold that the release had not been ratified He 
agreed, therefore, with Fulton, J., that the decree foi the plaintiff passed by the 
lower Couit should ho confirmed 

The following are the arguments and judgment on the re- 
ference : — 

Branson (with Mahadev B. Bodas), for the appellant (de- 
fendant) The lower appellate Court has given the plaintiff a 
decree and has held the property in question to be liable in 
execution of his decree against Vaman, on the grounds that the 
release was a sham, and that Vaman did not ratify it after attain- 
ing majority, hut on the contrary repudiated it. As to the first 
point, we deny the release was a sham or that it was in fraud of 
creditors. All the then existing creditors were paid off, and full 
publicity was given to the transaction— In ie Johnson W ; Gnana- 
hhai v. Srinivas (2 \ No new debts were incurred until 1891 . It 
was in the nature of a family settlement. A subsequent creditor 
is not entitled to impeach it. Fulton, J., has held that Vaman 
being a minor was incompetent to execute a release which im- 
plies a contract. The release here was in the nature of a grant 
and a grant does not necessarily imply an antecedent contract. 
This is the case of a gift by a minor father to his minor son 
which can he latified by the father on attaining majority— Simp- 
son on Infants, pp. 5, 9, 22, 26, 46, 48 and 182. But, even xegauling 
this as a case of contract we contend that a minor’s mcompenency 
to contract does not make his contiaet void, but only voidable 
and It may be ratified by him on his attaining majority- JMamd 
An/v. Saraswati ». Vaman ratified this lelease after he attain- 
ed majority. His statements in the certificate piweuin »s in 1891 
repudiating the release are not evidence. They were statements 
made mb own interest and cannot be used by the plaintiff who 
claims through him. Up to 1891 Vaman gave full effect to the 
release, which was duly registered. 

0) (1881) 20 Ch. D , 389. (2) ( i 868) 4 Mad H 0 B 8( 

«> U891) 18 Cat, 259. P ’ ’ 
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Robertson (with JV G. ChandavaiJcav), for the respondent 
(plaintiff) : —The finding of the lower Court that the release was 
a sham, and was never intended to be operative except as against 
9 ^ creditors, is binding on this Court in second appeal — Ramratan v. 

Ncmdw®, Soon after Vaman came of age he asserted his right 
to the property and in 1831 he repudiated the release in the cer- 
tificate proceedings. His statements there are admissible under 
f r section 83 of the Evidence Act (I of 1872). 

I Under Indian law the contract of a minor is not voidable but 

is absolutely void — Fatima Bibi v. Debnauth ( 2 K Only those who 
are of age can contract — Contract Act (IX of 1872), Secs. 10 
and 11. See also section 8 of the Registration Act (III of 
1877), which forbids registration of a document executed by a 
minor. If the release, then, was a contract, it was void. Further, 
there was no consideration for it. It was not love and affection 
under section 25 of the Contract Act (IX of 1872), for Vaman's 
object was to protect himself — Vasudeo Bhat v. Venlatesh < 3 >. If 
a trust, it was invalid under section 7 of the Indian Trust Act 
(II of 1882). If it was a gift, it was a gift by a minor of his whole 
property, which is invalid — Hearts v. GreenhanJd^ ; Simpson 
Infants, p. 5 • Trevelyan's Law of Minors, p. 27 2 ; Strange's 
Hindu Law, Vol. I, p. 271. See also App% Pillai v. Ranga Pillai®. 

•Branson in reply s— The payment of Vaman’s debts out of the 
family estate was a sufficient consideration for the release or the 
undei taking by Vaman's sister to pay Rs. 15 a month to Vaman 
—Bithal Das v. Shankar*® ; Mantappa v. Baswantrao^K 

Pabbix, C. J. The learned Judges who heard this second 
l appeal having differed in opinion as to the decree which should 

) be passed upon it, the appeal has been referred to me under sect- 

- ion 575 of the Civil Procedure Code. Counsel have been heard 
and I now proceed to give my judgment upon the several ques- 
tions which are involved in the reference* In order to define 
^ precision what these questions are, I briefly state the general 

I facts of the case. 

I (1) < 1891 ) 3 0 Cal *> (0 3 Atk. Hep., 713. 

I (2) (1393) 20 Cal , 50 $, (6) (1882) 6 Mad., 71. 

I (3) (1878) 30 Bom. H. C. Rep., 139. (6) (1893) 17 All, 264, at p. 271. 

1 (V (1871) 14 Moo. lad. Ap*, 24. 
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The suit was brought by a creditor of Vaman Sadashiv seeking a 
declaration that certain property which he had attached was the 
property of Vaman. On the 12th October, 1887, Vaman had 
executed an instrument, styled a release, in far our of his minor 
son Sadashiv Vaman, represented by the minor’s aunt Subha- 
diabai alius Savitnbai. Vaman was her adopted brother much 
younger than she. The lelease states that the whole of the 
property moveable and immoveable, which had descended from 
Vaman s (adoptive) father Sadashiv Vinayak, had been in 
Vaman’s possession and charge after his mother’s death, and 
goes on to release Vaman’s interest in the same in favour of his 
minor son Sadashiv. The operative paits of the instrument run as 
follows. (His Lordship read the passage above set forth (p. 148) 
add continued * ) The J udge in appeal differing from the Court 
of fiist instance has come to the conclusion that Vaman was less 
than 21 years old when he executed the release. He does not 
find definitely what Vaman’s exact age then was, but he states 
that the evidence, which he considers leliable, shows that Vaman 
was born in 1868. Vaman was thus at least 19 years of age 
when he executed the release, but he was, in law, a minor. His 
adoptive mother, who subsequently died, had been appointed guard- 
ian of his person and to administer his estate. The referring 
Judges are agreed that 1 aman was, iu law, a minor when he 
executed the release They differ as to whether under the cir- 
cumstances of the case the attaching creditor is bound by the 
release. 

The questions which present themselves as calling for solution 

(1) Whether m second appeal we can hold that the lower 
appellate Court was wrong, in law, in finding that the release 
represented a colourable tiansaction, and is ineffectual to exempt 
the property in suit (which was comprised in the Release) from 
attachment and sale at the instance of the plaintiff ? The plaint- 
iffs debt was incurred by Vaman long subsequent to the 
release. 

(2) Whether such a release passed by a minor is absolutely 
voider is only avoidable so as to become valid if ratified by such, 
minor after attaining- majority ? 
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(3) Whether the lower Court was wrong, in law, in holding 
that Vaman had not ratified the release after attaining majority ? 

I have stated the questions in the above order, because, if the 
release was invalid in its inception, the other questions need not 
be considered ; and also because I desire to keep distinct the first 
and third questions, though the facts which it is necessary to 
refer to in order to determine them, are in some instances the 
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Now as to the first question, the execution of the deed being 
admitted, and it having been registered, the burden of proving 
that it is invalid lies, I think, upon the plaintiff. Ceitainly the 
burden of proving that it was not real, lies upon him — Sham 
Chand v. Protap Chandra' 1 ^. I do not say that he need bring 
forward direct proof that the release was unreal, or that it was 
fraudulent, hut he must prove circumstances from which the 
unreality of the release, or its fraudulent character, may be legiti- 
mately inferred. It is not alleged in this case that the release was 
obtained by means of fraud or of undue influence exercised over 
Vaman by his sister Subhadrabai, nor do I think that it would 
be open to an attaching creditor to impeach it upon that ground. 
The plaintiff can only succeed by showing (a) that the release 
was made in favour of Sadashiv with the intent of actually con- 
veying the share of Vaman to Sadashh, but with the further 
intent to delay, hinder and defraud Vaman’s creditors within 
the meaning of the Statute of Elizabeth, or (b) that it was, as 
Mr. Justice Fulton calls it, a mere pocket instrument, not in- 
tended to operate according to its tenor and effect, by which the 
property was put in the name of Sadashiv for the benefit of 
Vaman a mere bstiami transaction. The English cases where 
real estate or chattels real are concerned, deal almost exclusively 
with the former class of fraudulent or unreal conveyances. 
Indeed, it may, I think, be questioned whether under English 
law a conveyance of real estate when delivered to the grantee 
does not always, where no fraud has been practised on the grantor, 
operate to transfer the property in the land, the subject of the 
conveyance, from the grantor to the grantee, though there may 
exist a secret trust in favour of the former giving him a right 
W (1897) 24 L A., 185. ' 
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to call for the reconveyance of the estate. In India where the 
lenami system is common, it has been recognised by our Courts 
that there may be a sham conveyance, which, though registered 
and delivered to the grantee, not being intended to pass the 
property, but merely to be used as a blind to deceive creditors or 
others, conveys no estate to the nominal giantee: see Tillalc- 
chand v. Jitamal l \ where English decisions relating to goods have 
been applied to transactions relating to immoveable property in 
India — Abdul Bye v. Mir Mohammed (0) . 

It was not contended in the argument before me, nor, so far as 
I can see throughout the case, that the instrument in question 
was of the former class. The circumstances that the then existing 
debts of Vaman were all paid off by Subhadrabai at or about the 
time when the release was executed and as part of the same 
transaction ; that the release was registered and publicly notified 
throughout the district ; that its openly avowed object ex- 
pressed in the instrument itself was to protect the ancestral estate 
from the consequences of Vam&n’s imprudence and extravagant 
habits, preclude the idea that, if intended to be operative between 
the parties to it as a release , it was executed for the purpose of 
defeating, hindering or defrauding creditors. See the judgment of 
Mr. Justice Pry in In re Jo/mson (3 K 

The judgment of the lower appellate Court did not, however, 
I think, proceed upon the ground that the release was fraudulent 
within the spirit of the Statute of Elizabeth, but upon the footing 
that it was a colourable instrument not intended to operate as a 
release or to convey Vaman*s share in the estato to Sadashiv or 
to divest Vaman of his co-pareenery rights in the property. This 
was the form in which the issue was raised in the lower appellate 
Court and this was the issue which that Court decided in favour 
of the plaintiff. 

Upon this part of the case Mr. Justice Ranade considers " that the 
lower appellate Court did not correctly apprehend the true nature 
of the release transaction and ct that both the grounds on which 
the lower Court of appeal has relied, namely, the absence of con- 
sideration and prejudice to prospective creditors in support of its 

(1878) 10 Bom. H, C* Eep., p, 210. (2) (1883) 10 Cal., 616* 

« £1881) 20 Oh. D., 889. 
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view that tho release was a colourable transaction, appear to be 
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bis share in the estate to SadashiT” ^ndtl Tttf ^ reIe ^ 0 
decree should be confirmed. Air Justice Pu tf ’l ^ the 
judgment on the ground of V„ n , > ■ 4 aIso rested his 

release. * Vaman 8 at the date of the 
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upon which the lower aZ21 cT T ^ is eviden ^ 
was a sham : while Mr Justice p” r° U d ^ ibe reIease 

“ Court ought, „p 011 the o^oncoToIr ““ ** ‘° TO 
conclusion that tho release was „ * 77l * * COme to the 
thus in effect holding that there J« . V ° Iunt f r ^ c °uveyan C e, 

which could support the findino- that the T 0pUUOn ' no evid ence 
The question therefn , ^ W&S durable, 

dence in tho case upon whiclTtlml t0 ttis : Is there evi- 

can he supported ? I n my opinion^ * G ° Urt ’ s Gndin S 

Paving that the instrunLt w 7° ** UOt The of 
shown, upon the plaintiff, i hare alread ****’ ™ 1 bave 
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upon its reality. The evidence oj ven , V“ casfc any doubt 
cate proceedings in 189 1 musfc b *J . 7 Vaman in the certifi- 
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Evidence Act, and being in the nJ Secfci - 0Q 83 of the 

° 1 the nature of admissions in Vaman’s 
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, °' ra interest, cannot be used in bis favour, nor in favour of the 
plaintiff, who claims through him-Evidence Act, Section 21 
This principle is recognized by .the Privy Council in Adbul Eye v* 
Mvr Mohammed (supra), where at page 623 of the report their 
Lordships say : <f Their Lordships have considered these questions 
quite irrespective of the statements or declarations made by 
Abdul post litem motam in the litigation between him and Ahmed 
and where his object was to defeat his own deed." 

. Th ® circum stance that a voluntary family settlement like this 
is without consideration, other than the covenant to provide 
Vaman with maintenance while he lived in the family house and 
15 Pf mensem if he was not satisfied with the maintenance 
provi e or him, does not, I think, afford any evidence that it 
ttas not the intention of Vaman and Subhadrabai that the 
release should be acted on. It might be otherwiseif a pretended 
consideration had been stated in the deed, but when the true 
reason for the deed is set forth in its language it is impossible I 
think to say that the absence of consideration affords any clue to 
! 6 mtentl0n of tlle parties to the release or proof of an intention 
inconsistent with the purport of the deed. The evidence of such 

mtention or absence of intention must be sought, therefore wholly 

m the extent to which the release was acted upon. It is pointed 
out by the Subordinate Judge that before the date of the release 
the documents relating to the management of the estate were 
taken in the name of Vaman. It is not disputed that after the 
release the large majority of documents— more than 100 1 believe 
have been put in-relating to such management were taken in 

favour of the minor represented by Subhadrabai and that suits 

also were filed and decrees were executed in the name of the 
minor. (His Lordship examined the evidence and continued :-) 

^ The question is whether under these circumstances there was 

evidence of the sham nature of the release. We must be careful 
S* ° f tst6p ° Ur dut >' as a 0ourt second appeal or to overrule 

the Judge on a question of this kind if there was evidence upon 

ThrLtnt'on afc A* conclusion he came to. 

The intention of the parties to the release is a question of fact 

^ Dd t le *° wer a PP ell ate Court is the constitutional tribunal to 
dccde such questions. This Court iutertoe if thert £ 
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liability to pay Bs. 30 ; but no more. The writer says lie will 
positively pay the Rs, 30, because he is bound as a son to do so. 
But there is no acknowledgment of any other existing liability. 
In any case, therefore, there is no ground for our interference. 

Buie discharged • 
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APPELLATE CIVIL. 


Before Sir C* F. Fancnii Kt Chief Justice, and Mr* Joshes Candy . 
MAHADEO 0 HINT AM AX WADEK AR (original Applic vis i), Applicant, 
v * Bao Baha'dur VAS (JDEV J. KIKTIKAR (original Auction- 

PURCHASER), OPPONENT.** 

Civil Procedure Code ( Act XI V of 18o2), Sic* 310 A r — Bight to apply under 
the section — Ownership of land — Vendor and pw chaser — Effect of contact 
of i ale — Transfer of Property Act (IV of 1882), See. 54. 

A person who has contracted to purchase land, or an interest iu land, does not 
by such contract become the owner, m equity, o£ such land or such interest 
(section 54 of the Ti&nsfer of Propeity Act IV of 1832). He lias a personal 
right against his vendor or the assignee with notice of his vendor to compel the 
latter by a suit for specific performance to perform his contract : but he lias 
no direct light over the land. 

Held) accordingly, that a person who had contracted to purchase ceitain land 
vhidi was subject to moitgago, and was sold in execution by the mortgagee, was 


1893. 
March 10. 




# Civil Application No, 2 9 0of 1897 under extraordinary jurisdiction, 

<» Section 310A, Civil Procedure Code (Act XIY of 1882) 
u Any person whose immoveable property has been sold under this chapter 
may at any time within thirty days of sale apply to have the sale set aside on his 
depositing in Court (< a ), for payment to the purchaser, a sum equal to five per 
centum of the purchase money, and ( b ) for payment to the decree-holder the 
amount specified in the proclamation of sale as that for the recovery of which 
the sale was ordered, less any amount which may, since the date of such pro- 
clamation of sale, have been received by the decree-holder. 

“ If such deposit is made within the thirty days, the Court shall pass an 
order setting aside the sale. 

f Provided that, if a person applies under the next following section to set 
aside the sale of his immoveable property, he shall not be entitled to make an 
* application under this section. 

“ Nothing in this section shall be construed to relieve the judgment-debtor 
from any liability he may be under in respect of costs and interest not covered 
by the proclamation of sale* * 

* 1203 — 10 
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not the owner of tlie land and was, theiofoie, not entitled to apply to set aside 
the sale under section 310A of tlio Civil Pxoccduie Code (Act XI y of 1882)." 

Application under the cxtraoi dinary jurisdiction of the Ilioh 
Court (Civil Procedure Code, Act XIV of 1882, section 622 ) 
against the decision of lido Salieb G. K. Ivauekar, Subordinate 
Judge of Vadgaon in the Poona Disuict. 

Application under section 310A of the Civil Procedure Code 
(Act XIV ot 1882) to set aside a ‘ale in execution. 

The sale in question took place on the 17th October, 1896 
in execution of a mortgage decree obtained by one Sadaiam 
Ramchandra against Dinaji Moioba. At the sale the opponent 
(Rao Bahildur Vasudev J. Iviitikai) bought the piopcity. 

Subsequently the piesent applicant (Mahadeo Chmtaman) 
applied to the Suhoidinato Judge under section 310 A of the 

2?*«**™ Code t0 sct askle tIie sal <b alleging that on the 
1 ta May, 1895, Dinaji Moroba had sold the piopcity, subject 
to the mortgage, to his (the applicant’s) daughter Motlnbai, and 
thaa Motlnbai had afterwards by a icgutcicd agxccment, dated 
28tn August, 1896, contacted to sell it to him for Rs. 2,200, of 
which he had paid a part as earnest-money. 

The Subordinate Judge rejected the application, holding that 
t e applicant had no locus stanch to apply under section 310 A. 

. TheappKcant applied to the High Comt in its extraordinary 
jurisdiction and obtained a rule msi calling on tho opponent 

ro show cause why the order of the Subordinate JuJ^e should 
not be set aside. 

Ancle, son with Narayan V . Qclhdc for tho applicant in 
support of the rule :-~Tho applicant is entitle 1 to apply under 
the section. From the marginal note it would seem as if the 
benefit of the section was exclusively for judgment-debtors. 
But the marginal notes cannot limit or affect the express 
words of the section any more than illustrations — Kodash 
Chunier y. Scat, or apreambl e-Q„e t „ r„w„ 1, 

A. toll, meaning of the words "any person" i„ ft, norf . 
section oil, see Amut-un-Nissa v, AtlrvJ} JW • Rheo Prasad v. 

W (1881) ? Cal., 132. ( 2 ) (i 880) n Allij 262> 

(3) (1888) 15 Cal,, 488, 
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itself which by the sale in 1§e cannofc affecfc the property 
free of incumbrance. " exocu tion passed to the purchaser 

F azban, 0. J. -_w#so,«„ e 

nato Judge is correct and thaT^ ^ ™ W ° f ^ Subo ‘’ di * 
purchase the interest of Moihihiihf eonkacted to 

consisted of a right to lodeem the' morW ^ “ te ' 6St 

owner of the laid within the , g Se upon it, is not the 
Civil Procedure Code. mBg ° f &eetion ^10A of the 
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iq98 ‘ applicant lias paid a small sum as earnest-money when entering 

Mahadeo into the contract, he cannot he treated as the owner of the land 
Vastjtust J. within the meaning of the section. Assuming that under section 
Kibiieak. 55 of the Transfer of Property Act the applicant as against his 

vendor has a lien or charge upon the subject-matter of his pur- * 
chase for the earnest that he has paid, and that a person holding 
a simple lien over immoveable property is pro fanfo the owner of 
such pi operty within the meaning of section 310A— the incli- ? 
nation of our opinion is to the contrary view— we cannot think 
that the applicant can be said to be owner of even the interest 
oyer which his lien extends. The lien or charge which the section 
gives him is, at the most, a contingent lien which v ill only 
become absolute if he is ready and willing to perform his contract 
when the time for performance arrives, or if he properly declines 
to perform it. Neither of the cases cited in argument-^W 
Chunder v. Dwar/canath a> and Bhagabuti Ch m v. Bhhesuar 
Seti'B —though they are useful as analogies, covers the present 
ease. 


Rule discharged with costs. 
0) (1880) 13 Cal., 31(5. 


Buie discharged. 
W (1882) 8 Cal, 367. 



APPELLATE CIVIL. 


Before M*. Justice Pm sons and Mr. Justice Remade. 

MUBARRAO and anotheb (obiginal Defendants Nos. 1, 2), Appellants, 
v . SITARAM AND anotheb (obiginal Defendants Nos. 16 17) Re- 


SPO^DENTS.^ 


Partition— Suit for pea htion by a pm chaser from a co-share ) —Decree in 
such suit need not he for a general petition of the entire estate— Pi actm. 

When a purchaser fiom a co-sharer in a joint family estate sues to have his 
share-severed and given to him, the Court is not bound' to force tfie mem- 
bers of the family mto a partition of the whole estate. It is, no doubt, open 
for each and every co-shaxer to ask to have Ms sha ie divided off and allotted 
to him (m which case he would have to pay court-foes accordmg to his shaie). 
But m the absence of suck a lequest, the Court is not bound to determine 

larebvmn! " 6 ^ C °' ShareiS ’ “ d t0 C0 “P<^ take that 

snaie by making a general partition* 

« Cross Second Appeals, Nos. 1041 and 1042 of 1897. 
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instance, to have then- d^idecl oil IdTllS *”* ^ ^ 

b ‘ CC0 ™ appeal from the decision nf tw„ d w , 

M< ’ Assistant J udge of Ratnagiri. 3 hd,lur Tlukm dlls 

Suit for partition. One Kmni; r • • 

16-pies’ share in the property in dZT 'T the . 0wiier of a 
share to Kashinath Shivram. ?U S " n 3SG5 be S °B-I his 

to plaintiff 

In 1894 plaintiff filed « defendants Nos. I to 4. 

the^S p ie ^ sIlare h0 had 

and 4 claimed fobs thTownere of th 3 ?^ endaufcs Nos. 3 

ed from Kashinath, and denied that d^f °f 8 " PIeS sIiare purchas- 
any interest in that share They ' 6 enddnts N os. 1 and 2 had 
mortgaged with possession 'the^h ^ 1 f 16r . 8Lated tllai they had 
defendants Mos. 16 Z U 7 t °? this S 'P-s’ share to 

plaintiffs’ receiving his 8-pie,’ 3 W f® 7 ^ U ° ob J ecti °n to the 

f thafc the - °"» 8-pies’ Share should HT-Z ^ *"****- 
sharers of 4 pies each one to ho n ldod into two S ub- 

the mortgage-debt was satisfied. ‘ 4 ° each of t]l ® after 

Defendants Nos. & tn iz ^ 

™ <* ■* « fer 

issue!- ^ ° f bVSt lns ^ ance raised (**«. alia) ^ 

fetter tiro ZZZaZepZwne f 7^ “ 8 ' Pl ° S ’ &LaIe > and 

defendants Xos. Id and 17 as nrort >a 8ee5 unL th *" P ° * 

On this issue the Court found +i . sa ® eii ai ° deemed.” 

by Kashinath to defendants Nos ItoT fZ ^ Share sold 
were entitled to a 4-pies’ sha! e Z Nob. 1 and 2 

the remaining 4-pies’ share; and thJfZZ N ° S ' 3 and * to 

an 8 -P ies ^bare to awarding 
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Nos. 8 and 4/ and directing that this 4-pies’ share should bo 
retained by tie defendants Nos. 16 and 17 u til their moitgfge- 
dcbt was satisfied. With respect -to the 4 -j. .es’ share 'ound to 
belong to defendants Nos. 1 and 2, no order \/as passed, as those 
defendants were not before the Court. 

Against this decision defendants Ncs. 16 and 17 (the mort- 
gagees) alone appealed to the District Court, contending that 
their mortgagors (defendants Nos. 8 and 4} were owners net 
merely of a 4-pies* share, but of the entire 8-p’es’ share purchased 
from Kashinath, and that the fifth issue raised by the first Court 
was not necessary for the decision of the ease. 

The Assistant J udge disallowed this contention and confirmed 
the decree of the first Court. 

Against this decision defendants Nos. 16 and 17 preferred a 
second appeal (No. 1042 of 1897) to the High Court. Defendants 
Nos. 1 and 2 also filed a separate second appeal (No. 1041 of 
1897), and contended that the share found to be theirs by the 
lower Court ought to be decided and allotted to them. 

Daji Abctji KRare for appellants— Fasuclev Gopal Bhanclarhar 
for respondents— in Appeal No. 1041 of 1897. 

Vasndev Gopal Bhandarhar for appellants (there was no ap- 
pearance for respondents) in Appeal No. 1042 of 1898. 

PAKSONS, J. : We do not think that we ought now in second 
appeal to .assent to the prayer of the defendants Nos. 1 and 2 and 
give them a 4-pies* share in this property to be divided off and 
allotted fo them. 

4 ^ ie plaintiff brought the suit as a purchaser to obtain, by par- 
tition, the share he had purchased. He valued his claim at the 
value of that share and paid court-fees on that value. It was no 
doubt, open for each and every one of the defendants (who repre- 
sented the family) to have asked to have his share divided off 
and allotted to him, m which case he would have had to pav 
court- ees according to his claim, but we clo not think that it was 
compulsory on him to have done so, still less do we think that 
ae Court was bonnd in snch . suit a, tie present, in the absence 
any such request, to lave determined what was the share of 
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each of the defendants, and to have allotted him that share and 

a general partition. No 
^ Ilarkisanclas Kashidus y. Wacfar~ 
ij view, but they must be taken to 
We see no reason why, 
are in a family estate that 
to him, the members of the 
partition of the whole family 


compelled him to take it by making 
doubt there are remark 
das^ l \ which favour a contr 
apply to that particular case only, 
when a purchaser wants to have the si: 
he has bought divided off and given 
family should be forced into a 
estate. 


Mej.uxi.aAo 

. r, 

SiMKAan 


. — r— « — - ^ i ana ^ aia not appear 

in the Court of first instance, they did not contest the fifth issue 
which related to the share of the defendants Nos. 3 and 4 only, 
and they did not appeal against the decree which allotted them no 
share. They want now to take advantage of the finding on that 
fifth issue, since it is said to have decided in their favour that 
they own a 4-pies 5 share, which the defendants Nos. 3 and 4 had no 
power to mortgage to the defendants Nos. 10 and 1 
of fact, however, there is no such finding 
bind the parties to this second appeal, 
been arrived at is not the actual finding 
result of the finding ; the finding itself is 
the defendants Nos. 3 and 4, and we could not 
as binding upon the. defendants Nos. 16 and 1 
certain reasons given for it but only vagu 
4-pies- 5 share has been orde 
Nos. 16 and 17 as it 

All really that the Court had to d 
was to have determined the shares i 
the plaintiff and the 
share anc. asked for that shar 
tion, there vas no < ispute betwe. 
mid the defendants Nos, 3 and 4 inter 
shares, and l lie issue, if it be extended f 
question whether the defendants Nos, 
share, or whether they had onl; 
share being owned by the 


7. As a matter 
s on that issue which can 
The decision said to have 
:, though it may be the 
only as- to the share of 
possibly accept it 
7, since there are no 
suppositions, and the 
red to remain, with the defendants 
is ac present, until the mortgage is paid off. 

fc like the present 
i e. a the share of 
hares of the defendants who claimed a 
’ e k 0 allotted to them by parti- 
al the defendants Nos. 1 and 2 
so as to their respective 
so as to embrace the double 
o and 4 had an S-pies* 
only a 4 -pies’ share, the other 4-pies 
defendants Nos. 1 and 2, was as to 
CD P. J., 1876, p. 10* 
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the latter part unnecessary. Still more unnecessary was it to 
go Into the question of the \ ability of the -mortgage of the whole 
8-pies* share by the defendants Nos, 3 and 4 to the defendants 
Nos, 16 and 17. 

While, theiefoie, we confirm the decree, v o must reverse the 
finding as to a 4-pies' and not an S-pies* sliaie being with the 
defendants Nos. 16 and 17 m light of mortgage and leave the 
parties to their chil rights imfefcteied by any finding or order of 
possession in lOspect ot the moitgxgo, We order each party to 
bear his own costs hr this Comb 
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1898. 

March 15 , 



Before Mi, Justice Pc rson* cu d Mr J irtue Banach* 

ABDUL KADMfc (origin \l D r EENDiNT) o , BVPUBHAI and others 
(original Plaintiets, Lc ) Respondents 

Mahomed an Ian — Joint property — Partition — >S a t for s\a re of such property — 

Slime allotted to defendant m same sm f on pen/n ent c f con? o- fees— Practice 

— Pi oeediue . 

Tn the Presidency of Bomba} a su‘t for partition of an inheritance by 
Mahomed ms is hardly distinguishable fiom a partition suit by Hindus In such 
a si it, if a defendant asks at the piopei time to ha\ e his share clhidod off and 
allotted to him, such relief should he giantod to him on payment of the necessary 
court fees. 

Second appeal fxoui decision of G. C. Whitwoith, Distiict 
Judge of Ahmednagai. 

The parties to the suit were Maliomedans. Their co mm on 
ancestor was one Mahomed Shafi. He had four sons— Ivadar, 
Sale, Fazal and Futte Mahomed. 

The plaintiffs were the grandsons of the thiid son Fazal. 
Defendant No. 1 was the giandsonof thefouith son Futte Maho- 
med and defendants Nos. 2 and 3 were the great-grandsons of the 
second son Sale. The fust son Kadai left no issue. 

The lands in dispute weie mam lands, which had been ac- 
quired hy the family during the period of Mahomedan rule. 

* Second Appeal, jvfo. 954 of 1896. 
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Plaintiffs alleged that a third share of tbo , , , , 

them, a third to defendant No. 1 and a third to defendantTlos ° 
“ d 3 , and hat nnti! 18S 3 th, incou,. tld becn ^ 
them according to their respective shaies. 

“ ed tte prcscnt suii «.«r their 
share of the lands by partition together with mesne profit TZ 
thxee yeais pi ©ceding* suit. ^ 

The plaintiffs valued the suit and paid court-fees sufficient to 
cover their one-third share in the property. 

r Ihe first defendant craved that i ,, , 

third share and contended that, unless "that wa^dol^feTainf 
iffs were not entitled to their third share. P 

their third ^hlreXut^he Sled^f^ ^ pMntiffs 

defendant hi. .fare, on the g o j hat 71 ° **7 
W been paid „n ly eorered J p “ £,•"£- 
the suit was not one for partition w r ’ H . Pe d thafe 
plaintiffs’ share which had been i i 0r separatlon °f the 

the first defendant should brL it ° SCert,i °° i “<• that 
BW In hisjud gm ,»t he Jd “J ePara ‘ e S “ “> Ms 

third share of the propeity! iTnotT^ ^ f over Pontiffs’ one- 

Tho shares have boon ascertained since a lon-fame btf ° f ^ pi ‘ opsri 7- 
been receiving income of their shares acoordL-lv ft T’ ^ Pariaes taT£ > 

and hounds is yet made. Plaintiffs II n ° di ™ V metes 

is awarded to them If defendant No. 1 wishes^tT WeY^ t ?° lr sLar ®’ and that 

ZTy.T**- *” “V tong a Zi~° S ™ “ 

Hi. Zo72Zmo™l d ’ ° n * ma, ‘ hy “*** -Ms* 

- 1 »« *» 
rf “ « 

separation of any defendant’s share.” J ««lge m such a ease to direct 

A * . / . 


Against this_ decision defendant No. 
appeal to the Sigh Court. 

N ' G ‘ OhandavarJcar, for appellant. 

• Stryad KJimderao, for rMpondoat. 
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the latter part unnecessary. Still more unnecessary was it to 
H¥rarra,o go into the question of the validity of the -mortgage of the whole 
Sitarah. S-pics 5 share by the defendants Nos. 3 and 4 to the defendants 
Nos, 16 and 17. 

While, therefore; we confirm the decree, we must reverse the 
finding as to a 4-pies' and not an 8-pies' share being with the 
defendants Nos. 16 and 17 in right; of mortgage and leave the 
parties to their civil rights, unfettered by any finding or order of 
possession in respect of the mortgage, We order each party to 
bear his own costs in this Court. 


APPELLATE GIVI 


Before Mr, Justice Parsons and Mr. Justice Manacle . 

ABDUL KADAB (original Defendant) v. BAPFBHAI and others 
(original Plaintiffs, &g.) 'Respondents.* 

Makomedanlaw—~ Joint property — Partition — Suit for share of such property — 

Share allotted to defendant in same suit on payment of court- fees -^Practice 

— Procedure . 

In the Presidency of Bombay a suit for partition of an' inheritance by 
Mahomedans is hardly distinguishable from a partition suit by Hindus. In such 
a suit, if a defendant asks at the proper time to have his share divided off and 
allotted to him, such relief should be granted to him on payment of the necessary 
court-fees. 

Second appeal from decision of G. C. Whitworth, District 
Judge of Ahmednagar. 

The parties to the suit were Mahomedans. Their common 
ancestor was one Mahomed Shafi. He had four sons— Nadar, 
Sale, Fazal and Futte Mahomed. 

The plaintiffs were the grandsons of the third son Fazal. 
Defendant No. 1 was the grandson of the fourth son Futte Maho- 
med and defendants Nos. 2 and 3 were the great-grandsons of the 
second son Sale. The first son Kadardeft no issue. 

The lands in dispute were indsn lands, which had been ac- 
quired by the family during the period of Mahometan rule. 

* Second Appeal, Ho. 951 of 1896, 
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Plaintiffs alleged that : " ' 
them, a third to defendant No. 
and 3, and that until 188; 
them according to their 

In 1893 the plaintiffs 
share of the lands by partition together 
tinee years preceding suit. 

cover their one-third "sW irthr p lp a erty C0Urfc ' feeS t0 

^iSat^i Ht* shom be givea ] - 

iff — not entitled ; 0 their thCllile ^ ^ ^ ***■ 

their third Thar^bu^h? ™-ding the plaintiffs 

defendant his share, on the . 0U nd TiV ^ ^ &St 
had been paid only covered the J f® C0Urt ' fees which 

the suit was 7or 2 He Md that 

plaintiffs’ share which had been eb- f " Sep f ration of the 

the first defendant should brine a -T ascertained and that 

sW In his judgment he saH : 1 ? SUlt *° reeo ™* ** 

tMrd share of the property. Thest^notfor ^ ? 0ver Pontiffs’ one- 

Tho shares have been ascertained since a Ion- time hT ^ ^ &mily ^ Property, 
been receiving income of their shares according Md . ths parties ^ 

and Bounds is yet made. Plainf My* though no division bv metes 

“ ™" M *° am a siTSirf'“v t ll!i:ir * 1 ™’ “ 4 «* 

This decision was confirm^ , purpose. 

His reasons were as follow ° n ^ tte Dlstricfc Judge. 

52Sii Pr ° P8% ^ **"* to the 

° f an It 

separation of any defendant’., .. na e Juc %® in such a case tn a ;**.*. 


a thmd share of the lands belongei 

' - J - 1 and a third to defendants No 

3 the mcome had been divided betw 
respective shares. 

filed the present suit to recover tl: 

r with mesne nrnfito 
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Parsqxs, J. This is the converse of the case Murarrao v. 
Sitaiam *> we decided yesterday, because in this suit for parti- 
tion of joint propei ty the Courts has e refused to gi\e the first 
defendant his shaie, which was found and is now admitted to 
be one-thild, though he asked for it. The leason assigned for 
the lefusal by the Subordinate Judge is that the couit-fee paid 
is only sufficient to eovei plaintiffs’ onc-thiid shne in the p 10 - 
perty. No more, howev er, is ei er paid in any suit foi pai tition, 
and we think that it was quite in the power of the Judge to 
haie ordered the defendant to pay the necessary eouit-feo on his 
share as a condition precedent to his obtaining Ins share. 

The District Judge lefused because this was not a suit for 
partition of joint family piopeity as known to the Hindu law, 
but a suit by Musalmans for their share of an inheritance. In 
this Presidency, however, a suit for paitition of an inheiitnnee 
by Musalmans is hardly distinguishable from a pait.tion suit by 
Hindus, and the Subordinate Judge has declaied the property 
to be the joint property of the paities, so that the piineiples of 
an ordinary administration suit ought, at any rate, to be applied 
to il It is obviously most undesnable that paities should be 
driven to further litigation to obtain a lelief which they are 
entitled to, and ask for at a pioper time, and which can be given 
to them in an existing suit. 

We vaiy the decree by awaidmg the appellant his one-third 
share to be ascertained and divided off and gl vcn to him in , 

execution on payment of the necessary court-fees, us., Rs 47-4-0 * 

being made by him into Court within such time as the Couit of 

thk CourT* direCtS ' “ ake n ° ° rder as *° an y costs in ! 

is our. j 

(*) c co ante p 184 , j 



VOL XXIII] 


BOMBAY SERIES. 


191 


ORIGINAL CIVIL. 


B Jj g M . Jadtce Fulton , on appeal before Slu O F, Pan an, Kt , thief 
Justioe> and Mi Justice B Tyabju 

1L IMAI, Plaintiff, POSITIVE GOVRRXMEXT SECURITY LIFE 
ASSURANCE COMPANY, LIMITED, Defendants * 

tnaui anct, —Life insurance —Insurance effected by one person on the life of 

another %n wlioschf he has no interest— Wag ei — Contract Act {IX of 1872), 

Sec* 30 — Stai 14 Geo. Ill, c 4S— Stat, 8 and 9 Yid>c 196 — Assignment 

of hfc policy to a stranger without interest in the life insured 

The defendant company issued a policy for a term of ten years foi Rs 25,000 
■on the 23id August, 1894, on the life of Mehbub Bi, the wife of one Abdul 
Samad, who was a cleik m the e nployment of one Nasanvairp F. Bhandara, a 
hamster practising at Hydeiabad On the 1st Septembei, 1894, Mehbnb Bi 
assigned the policy to the plaintiff Alamai, who was the wife of Xasarwanji F, 
Bhandrra On the 2nd Octobei ,1894, Mehbnb Bi died The plaintiff as assignee 
of the policy brought this suit to leeovei Rs. 25,000 from the defendants The 
defendants (inter aha) contended that the policy had really been effected, not by 
Mehbnb Bi or for hei use or benefit or on her account, but by the said Xasai wanji 
F Bhandara for his own use and benefit, and that he had no interest m the life 
of Mehbnb Bi, and that, therefoie, the policy was void. 

Ildd (1) on the evidence that the policy had not been effected by Mehbub Bi, 
or for her use and benefit, but had been effected by Xasarwanji F Bhandaia for 
his own use and benefit, and that he had no interest in the life of Mehbub Bi. 

(2) Tliat m India an insurance for a term of yeais on the life of a person 
m which the insurer has no mteiest, i s \oid as a wagering contract under 
section 30 of the Contiact Act (IX of 1872), and that, therefore* the policy 
sued on was void. 

Qurefe -Whether an assignment of a life policy to a stranger having no 
interest in the life of the insured is void 0 

Suit by the plaintiff as assignee of a policy of life insurance 
to recover the amount of the policy (Rs. 25,000) from the 
defendants. 

The policy in question was dated the 23rd August, 1894, and 
was granted in Bombay by the defendants to one Mehbub Bi, 
the wife of one Munshi Abdul Samad of Hyderabad in the 
, I^®£9aii. It insured her life for a period of ten years for 
Rs. 25,000. 


1898. 

February 15* 
17* 18, 22 
On appeal, 
August 12 


% 




* Sait No. 237 of 1893. (Appeal No. 978.) 
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On the 1st September, 1834, Mehbub Bi assigned the said 
policy to the plaintiff Alamai. 


On the 2nd October, 1891, Mehbub Bi died. 

This suit was filed in April, 1895. 

The husband of the plaintiff Alamai was one Nasarwanii 
Eramji Bhandara, a barrister practising at Hyderabad. The 
above-mentioned Abdul Samad (the husband of the insured 
Mehbub Bi) was in his service as his mmishi or clerk. 


The defendants in their written statement denied that the 
policy was effected by Mehbub Bi or for her use or benefit or on 
her account, and alleged that it was effected by the said Bhan- 
dara (the plaintiff’s husband) in the name of Mehbub Bi for his 
own use and benefit, and that he had no interest in the life of 
Mehbub Bi, and they contended that the policy was, therefore 
void. They also alleged that the policy was obtained by fraud' 
ulent misrepresentations, viz., (1) that it was effected by the 
said Mehbub Bi, (2) as to the age of Mehbub Bi, (3) as to the 

means and circumstances of Mehbub Bi and her husband Abdul 
Samad. 


. The defendants did not admit the alleged assignment of the 
policy to the plaintiff, and further contended that, if made, it was 
without consideration, and was made for the use and benefit of 
the said Bhandara (plaintiff’s husband), and that the plaintiff 
could not sue upon the said policy. 

The last clause of the writteu statement was as follows 


under the said policy." amount of 10 months premium. 

The following issues were raised at the hearing — 
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3. Whether the said Nasarwanji had any interest in the life of the said 

Mehbub Bi P • « 

4. Whether the said policy is not void as a wagering transaction p 

5 Whether the said policy was not obtained by means of fraudulent mis- 
representations as to the means and the circumstances of the said Mehbub Bi and 
her husband Abdul Samad P 

8. Whether the said polity is not void by reason of such fraudulent mis- 
representations p 

7. Whether the said policy was not obtained by tbe frauds e it representa- 
tion that it was effected by the said Mehbub Bi and for her use and benefit, 
whereas it was effected by the said hTasarwanji, not for her use and benefit but 
for Ins own ? 

8. Whether by reason of such fraudulent representations the said ’policy is 
not void ? 

9. Whether the said policy was assigned by Mehbub Bi to the plaintiff P 

10. Whether the said assignment, if made, was not without consideration 
and whether plaintiff can sue on the said policy ? 

11. Whether the said Mehbnb Bi died on 2nd October, 1894 ? 

12. Whether plaintiff is entitled to further relief than a decree for the 
amount paid in Court ? 

13. Whether, in the event of its being found that plaintiff is entitled to 
be paid the amount of the policy, the defendants are not entitled to deduct 
Bs. 402*8-9 from the amount so payable P 

14. Whether plaintiff is entitled to any and what relief ? 

Tnverarity and Anderson, for plaintiff : — The policy was origin- 
ally for Mehbub BFs benefit, but she assigned it to the plaintiff. 
That assignment was good and the plaintiff as assignee is enti- 
tled to sue. Consideration was paid, but none was necessary— 
Bunyon on Life Assurance, (3rd Ed.), p. 24 Section 135 of the 
' Transfer of Property Act (IV of 1S82) does not apply. The 
assignment was in Hyderabad, where that Act is not in force. 
Further, it was not the assignment of an actionable claim — Shib 
Lai v. Azmad TJllah Even if it was Bhandara who insured 
Mehbub BFs life, the insurance is valid. In India it is not neces- 
sary to have an interest in the life of the assured. Statute 14, 
Geo. Ill, c, 48, which was the first statute in England i elating 
to the subject, does not apply to India. It was not extended 
even to Ireland until 1888, and there it only applies to insurances 

M (1896) 18 All., 285* 
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effected after that date. See Bunyon on Life Assurance, (3rcft 
Ed.), p. 5. There is no Act on the subject in India. 

Lang (Advocate Genera]), Scott and Lowndes, for defendants 
Bhandara had no interest in Mehbub Bi’s life. He effected the* 
insurance for his own beneSt. Such a contract is a wa^er and 
is void —Ilowaul v. Refuge Fiiendhj Society'*. The assignment 
to Alamai was a fraud. See Bunyon on Life Assurance, (3rd 
Ed.), pp. 25, 26 ; Waincmigld v. Bland ; Skilling v. Accidental' 
Insurance CoS Z) . Assuming the assignment was really made, the 
assignee cannot sue for more than he paid— Section 135 of the- 
Transfer of Property Act (IV of 18S2). Counsel also referred 
to Stat. S and 9 Viet., c. 106 ; Ramloll v. Soojunmull ; Wheelton 
v. HaidittyW} Warnock v. Davis 6 *; Connecticut Mutual Life- 
Insurance Co. v. Schaefer' 7 *. 

2Zrd March, 1898. Fulton, J. The plaintiff has instituted 
this suit to recover Rs. 25,000 due on a policy on the life of 
Mehbub Bi, who died on the 2nd October, 1894, after assignino- 
her policy to the plaintiff. 

The 'defendant company have filed two written statements 
denying liability and have raised the following issues:— (His 
Lordship stated the issues and continued). 

The plaintiff is the wife of Mr. N. F. Bhandara, a barrister 
practising at Hyderabad in the Deccan. The insured Mehbub Bi 
was the wife of one Abdul Samad, who is in the service of 
Mr. Bhandara as munshi. The evidence shows that about May 
1894, Mr. Bhandara was much interested in insurances, and 
introduced several persons to Mr. Limji, the defendant company’s 
sub-agent in Bombay, with whom he carried on an active corre- 
spondence. Among other insurances he arranged for a policy for 
Rs. 25,000 on the life of Mehbub Bi for a term of ten years. A 
proposal for Rs. 50,000 was submitted on the 16th May. After 
some delay it was accepted to the extent of Rs. 25,000 with effect 
from the 30th July. The first premium of Rs. 40-4-0 was paid 

®!2x 5 M ' W (1848) 4 Moo. Ind, Ap„ 389, 

S 2 p 5 Tt 1 (S) (1857) 8 E11 - and B., 2S2. 

(*) (18,7) 2 H. and H, 42. (6) (1881) m * s . ^ „ 

<?' (1S76) 9-1 U. S. Eep , 457. 
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through Mr. Bhandara and received hv n 

A T aL Tt » sec0IJ d premium w„ else plT^' T ,‘ h6 “ 
received on the 2Dth August n ,, ° paid throa S h him and 

Bi is said to have executed an ■ ^ ^ 8eptember > Mehbub 

Pontiff, .rtog^ etr fe S o.sTr““ 0fll ' r P ” 1 ^ *» th > 

premia already paid On tlie a d a 61D ^ amcraut of the two 
died on the 2nd Chop SePte ” bCr si “ fcl] iU - *° 

Now, assuming that the law on the subiect of • 
ed 011 liv es in which the owner of the , ^ lnSumnces effe ot- 

the same in this country as in P„ 1 i P ,? 1Cy 18 not lntei 'ested is 
tat two issues is of the 

In most c„e., which d.«nd on . , “*• 

motives and intentions ofth. . !• tnie appreciation of the 
at a correct solution is apparent” of arriving 

cnlty is greatly enhanced by the’faet ft ! F ^ that diffi ' 
of the witnesses h is been taken nn * * ’° evidenee of many 

W of the deceased 3 as not n° ^ that tbe bus ' 

instance Mr. Justice TyaWi wdmn ’ ^ In the ** 
examination of the plaintiff , i 3 COmm3Ssion for the 
Byderehad whose .Lnd«f “il?” t" * ta — a ‘ 
refused, very properly in mv • ■ ^ COldd n °t he secured, 

commission for the ozao.inLZTnZlT^TV 0 * 

the application was renewed bv Mr aa f 8 ± M the trial 

OH the ground that Abdul S ^ i * And ^rso n, for the plaintiff, 
«„ g the prerail^^"^ -e here' 
position in which he stands to the h l ’ regard to the 

seemed to me that the objection of th ^ ^ phiatiS! ’ ifc 

lssue of a commission for his evm dafendaats ’ <*>™sel to the 
The defendants were aUe t^r T ^ WeU founded * 

mother of the deceased, and it P ° duCe m Courfc the father and 
ought to have had no real difficult b°- that the plaintiff 
same way her husbands servant. * un S la g forward in the 

it will b^ c ouxen^ent°to eC recapituTate eS th OW Uader cons ideration 
relates to them. Mr. Bhandara states as follow "- - “ ** ** 16 

U 1 knew the deceased MeklmK n; ™ 

Akd.l Smurt „„ „ ti jj u «t Abdul 
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him Rs. 200 ever since his marriage with Mehhub Bi. The marriage was about 
November and December, 1893. At first his pay was Rs. 50. I increased his 
pay from time to time op to Rs. 200 at the time of his marriage.” ~ ^ ^ 

The witness then goes on to describe how towards the end of 
April, 189 J, he got into correspondence with the defendants’ sub- 
agent Limji and negotiated issuances for a number of people. 
Then he proceeds as follows : — * 

“ Mohbub Bi’s Imsband told me sbe wanted to insure ber life. He wanted to 
know the cheapest system I told him the cheapest system would bo to go in 
for a ten yeat s’ short-term policy and renew it after ten j ears. I asked him how 
much he was ready to pay a month. He said Rs. 40 or 50. ~ ' 

“I told him Rs 23,000 would be insured for about Rs. 10. He slid - ‘All 
right. Propose for that’ I said : ‘ You In 1 better propose for Rs. 50,000 and 
they will accept about half ’ After hearing that, he brought bis wife the nest 
morning. They both sa'd in the presence of me and Mrs Bhandaw, that Meh- 
bub Bi wished to insure her life. My wife asked why her husband did not got 
. insured. She said ‘ I insure for myself, because if I happen to have children 
my husband WiU get married again and my children w ffl. remain unprovided for.’ 

to d Mehbnb Bi to get the policy drawn up in her husband’s name ; otherwise, if 
she died without leaving children, her parents would get a share as well as her 
husband. She approved. I got the forms filled up. Two premia were paid 
t lough me. Mahamed Abdul Samad gave mo the money and I sent the premia 
He asked me to send the money. Subsequently the policy was assigned to my wife’ 

y eiabad. My wife and I were m our compound. Mehbub Bi went inside 
Her husband spoke to me in presence of my wife saying that Mehhub Bi wanted 
her policy to be on the endowment system, that is, pajabieat 45 or 50 or at 

she ti 

had paid she would sell it to that person. I said an msuxance on the endow- 

mltteif t 3 t?M.l d0Uble th ° Pi r iUm - H ° Said - ‘ mn «^does not 
ttor. \\ e will have the assurance fat half the amount. 1 Then mv 

offered to purchase it by pajing the premia already pa ld by Mehbub ffi and 

we all went inside to speak to her about it. , 

>-* f - its 

iif ffllZ 11 , ie cl<BS to „ dra 

•L,.. rl t *» ■»*- «*>» 

the money mid m, tl. did ■ The d ’T”' C “" 

* ^ P d ^ husband s signature was then 1 
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tS'kon as wall as MaIiKh^ t> » •» 

W Whether it would be inVr^Ime^o/he M T r?e(>;TOd “* wo did n °t 
f™ ex ^ rien <* with my mother’s policv ” Tr baiiaS> “ COnse ^ !onco «f ™7 
. !™ b jested that she should ho ired She" °” SS ; mminaiion ^ “ Moll- 

insured. I have no reason to disbelieve it \h S18 WaS ajlsio,IS to be 

about November, 1893. She dH nnt , *" She was m,irried to Abdul Samud 

But she was intelligent in conversation sheT T and writ »&- 

never spoken to her on the sulneet tip « ’ *" in ° W aboat “inranee. I had 

^ ■*** to her abouttt^ee sHT 1 - •?? ^ toldmehe 

children he would marry again and h ®, had said that if she died having 
he suggested that she should insure her 1 f 16n ™ 0n1d bo '“provided for. Then 

^ of her having children, "w i ^ “V? 19 ’ 

he examined her. I don’t know iflhe had an " ° DOt pi « when 

lothmg about her circumstances except tL* heX T” 67 ° f 0Wn * 1 know 
«ffi«r and they were respectable T 01 T R ^ a non -commission ed 

her husband’s money.” She was to pay the premia with 

follows:!! 5 ^ ° f th ° Al amai on th£ &ub . ei . ^ 

u Sheisnow 

her why did her husband not insure 1 £ l J ^ ^ 1 asked 

wfl be for their benefit also.’ She saidhatK 1 children it 

f ’°°°- I W that she had ml ! * ™ ^ to **» her h’fe for 

dam had told her that, if she ventTn for P s 7nn J * ** 5 °’° 00 ’ * *• ^n- 
h Proposal totheextent of R s . 25,000. I em nf « ^ 0 ° ffipany W0ldd accept 
Pohey was assigned to me. Melibub Bi ™ u T ^ ° Wner of policy. The 

the garden. Mehbub Bi came inside -ft, i,* d hUsbaud camo to me. I was in 

Bi has come to speak about the policy and ^ husbandtold “e that Mehbub 
for a policy payabie at 45 or £0 or at deafl T desirons of being insured 

the present policy; after thatt l in S “* oif 

mZ f er she wmkd toso11 

jt to me. IL'BW^h'd^oWhe h^f “* hcr^Uo'seE 

"7 tb6 SUm ’ bu t on the new system tT Sbe Wonld iM «re her life for 
alignment took place the same day in T 8 ®"®* was in writing. The 

J> Mr * Bhand ^hadaskedmelC?fo; r 1 

e Ks. 5 for the expenses, <Sb v of 
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the stamps. I gave him the amount. The same evening, 01 the next day, Mi. 
Bhandara had ■written the assignment-deed and told me that the deed was ready 
Mr. Bhandara read out the deed to Mehbub Bi. Mehbub Bi’s husband was also 
present at the time. Then I brought Hs. 80-8-0 premia for two months 
which had been paid by Mehbub Bi at the rate of Rs. 40-4 0 per month and paid 
the amount to Mehbub Bi. Mehbub Bi handed o\er the amount to her husband. 
Then Bhandara ashed Mehbub Bi to put her signature on the deed. Thereupon 
Mehbub Bi made some maik on the paper. Mi. Bhandara also asked hex 
husband to sign. He asked why he should sign, Mr. Bhandara said that 
Mehbub Bi bad not till then xeceived the policy, and it was not certain whether 
the policy will be made out in her name or in her husband’s name. Then he 
signed. The deed was attested by Bhandara. No other policy was taken out by 
Mehbub Bi because she fell sick.” (In cross-examination ) Cf Mehbub Bi did not 
know to read or wiite, but she know all about insurance. It was her own wish, 
not her husband’s or my husband’s, that her life should be insured. She did not 
say how she was going to provide for premia. Previous to this I had not 
bought any other person’s pokey. My husband did not suggest that I should 
buy this policy. It v r as entirely my own idea I thought it was a good invest- 
ment. Mehbub Bi was younger than myself and she had always had very good 
health. My health is delicate. All the negotiations for insuring her life and 
for assigning the policy to me were carried on by Mehbub Bi herself, not by her 
husband.” 


Govindrajalu was the Commissioner appointed to take Meh- 
bub Bi’s affidavit of age. He stated that the affidavit was made 
at Mr. Bhandara ’s house by a woman whom he identified as 
Mehbub Bi. The affidavit is marked E and is attested by Mr. 
Bhandara and Abdul Samad. 


Mahomed Abdulla Khan said 


“ Mehbub Bi asked me for a certificate for life insurance, requesting me to certify 
that she was keeping good health. I gave her a certificate under my signature,” 
(In cross examination.) “ The health certificate that I gave to Mehbub Bi was 
filled in by Mr Bhandara, but lie was not present when I signed the certificate. 
I knew Mehbub Bi fox a jear before I gave the certificate. I knew her parents 
also. I had also seen Mehbub Bi. Mr. Bhandara did not ask me to sign the 
certificate. Abdul Samad also did not ask me to sign the certificate. Mehbub 
Bi did not tell me how much she was going to be insured for. She did not 
mention the name of the company.” 

Syed Mahomed said : — 

<£ I had been to Mr. Bhandara on some business. I wanted to enter the house. 
A man prevented me from entering, saying there was zanana inside. Alter some 
time the man informed Mr. Bhandara of my arrival. Thereupon Abdul Samad 
and Mr. Bhandara came out and asked me to get in. They asked me to take 
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my seat theie. There I saw Abdul Sama&% wife, liis mother, Blundara’s wife 
and his mother, and Dr. Kelly. Mehbub Bi was standing near the wall and 
Dr. Kelly made a mark on the wall cox responding to the height of Mehbub Bi. 
Then he measured the height of the mark on the wall. I asked Abdul Samad 
what was going on. Abdul Samel tokl me that Mehbub Bi was going to have 
hex life insured. I asked him what insurance meant. Abdul Sarnad told me 
that he would speak to mo at leisure. Tin n I told him that as 3 ou are not at 
leisure I will seo 3011 again. Mehbub Bi had no pardah with me, as Abdul 
Samad is related to me ” 

Karim Bi, mother of Abdul Samad, said : — 



lC Six months after Mehbub Bi’s marriage she was examined In' a doctor. The 
doctor’s namo is Kelly* Dr. Kelly is dead. The examination w T as in connection 
with life insurance, as she had told mo that she was going in for life insurance. 
I asked her what life insurance meant. She said that some money has to he paid 
every month and after her death the children of Mehbub Bi will got some money* 
Three or four months after she again told me that her proposal for insurance 
was accepted to the extent of Ks. 25,000. I told her, may 3^011 alw^s be happy. 
I don’t know who is the owner of the ‘ Biwa \ Two or three months after Mehbub 
Bi’s death I asked my son about tbe insurance money. Abdul Samad said she* 
made it over to Bai in her life-time. Mehbub Bi did not tell me that I would 
also get some share of the msuiance money after her death. Mehbub Bi did not 
tell me for bow much sbe wanted to be insured. I asked ber particularly. 
Even then sbe did not tell me. I did not ask my son. Four or Eve months after 
Dr. Kelly’s examination, Mehbub Bi told me that she had been accepted for 
Es. 25,00-). At this time I did not ask her for bow much she was proposed. I 
dont know who negotiated all the transactions regarding the life insurance. 
Mehbub Bi never told me in her life-time that she had assigned her policy to 
Mrs. Bhandara. Mehbub Bi knew to read and write a little.” 

All these witnesses, excepting Mr* Bhandara, were examined 
on commission. 

I now come to the next two witnesses whose statements it is 
necessary to refer to, namely, the father and mother of Mehbub 
Bi, who gave their evidence in Court. (In cross-examination.) 
Abdul Majid, the father, said : — 

“My daughter informed me that her life was insured. She did notask me 
to make an affidavit about her age. M3* daughter once came in the Mohoriunx 
and then she told me all about this insurance. She said : c My husband puts some 
money into Siik&r every month in my name, Bs. 15 per month. The amount 
was to he paid for ten years/ She told rue that some amount was to be got 
even after her death* She did not mention the sum. She said the amount was 
to be paid every month, and die had been examined by the doctor. It may bo 
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that she told mo that Rs. 40-4 0 were to bo paid every month, but I do not 
remember. She mentioned the amount, but I forget it. Whatever (he amount 
I understood that the husband paid the Shkfir duung her life-time That is 
what she mentioned to me I don’t kno.v whether I eould got any of (he in- 
stil ance money as her father. That is a matter of law. I am an igllorant 
son My daughter nevei told me she wished to change her poliev. She told me 
that something was to be paid and that something was to be received, but foi 
whose benefit she did not say She had spoken to me befoie her illness about 
the insurance hut not during the illness She talked much with my wife but 

Amina Bi, the mother of Mehbub Bi, said — 

“I came to know in Mohoirum when she came to n.y house and said that she 
had been examined by a doctoi and her life had been insured. She did not know 
how to read oi wiite. Rs 15 weio to be pa*d m lespeot of the insurance. She 
did not tell me anything about the amount to be recovered. She appeared to he 
pleased about it I was constantly with her when she was ill During her 
illness she said to me that Abdnl Samad and his mother were talking about the 
insurance Blianda’ a and his wife and Abdul fcamad and his mother were talking 
abont it I asked my daughter what they were talking ahont. She said they were 
talking abdnt the insurance on hoi life. Then I kept quiet. I did not know 
who was to get the immance money Mehbub Bi told me that there would 
remain some money m deposit with SirUi and after her death we should not he 
put to any trouble When she came to us I asked why sho had got her life 
msuied and she sa>d it was foi our good ” (In cioss examination ) « I heard 
r°m x e bub Bitliat Lei husband w ould go on paying eveiy month to the Sirkar. 
I understood that he would pay it out of his salary. I hive now for the firat time 
deaid of the insurance being sold to Bhandara ” 

Now on this evidence it is clear that Mehbub Bi knew that her 
hfe was insured and had some idea that on her death her hus- 
band or family would get something. But I think it is equally 
apparent that she did not really understand the nature of the 
transaction. If her father and mother are to be believed, she 
thought her husband paid only Rs. 15 a month, whereas the pre- 
mium was really Rs. 40-4-0. When pressed in cross-examination 
the father, it is true, admitted that possibly she might have 
mentioned Rs. 40-4-0, but it is evident that, unless he was intend- 
ing to give false evidence, the real impression on his mind was 
that she said Rs. 15. However this may be, it sefems clear that 
she never mentioned the assignment to her father, mother or 
mother-in-law during her illness. The only reference she is said 
to have made to the money to he received on her death was in 
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a remark to her 

- that there ^ZT1^ S B! told 

^r and after her death we shouH ntt ! ^ ^ *he Sir- 

Iks remark shows that she was thin! ^ i0 ^ tl0 ^’ 
only natural having le o ai d in « oi death > which was 

Suiely, then, if she° hld^undei^tood thafZ 
just made over to the plaintiff all « • • ^ and her husband had 
would have been full 0 f reg,et Jbhlvi^T “ ° le P ° Ifc ^ she 

act. It is quite evident, however that d0n ° SUch a foolish 

regret at alL ' ™ that she ^ver expressed any 

The evidence of her f-,+ 1 ,^. n 

that of Abdul Samad's mother- proved that as & is by 

tie assignment, and this silence L iT * Sh ® Pever mentioned’ 
with the supposition that she was awaiVT'f “ C0D ^tent 
have mentioned to her father moth* , f ^ Sbe is not said to 

desire for a different kind of policv ’ ZZif heivin -W her alleged 
-ch a desire rests entirely ^ ^ ^ she Sad 

Bhandara. The account g^en by Zf T ° f ^ and ^s. 
transaction is a strange one It JL hes ® two witnesses of the 

^• hbai Bi «“ «-s 

!ml r-ct, tat Wes it difficult to . mle, hgent West in the 
« iuetwheu, if 4. W «- West 

she most ta™ t» own thsl Bhe 0 “f “^tstood the sitnation, 
lamentable mistake. er husband had made a 

The question which has nr™ * t 

Mr. Bhandara first obtained the lolicT^T^ “ whebber when 
it to be for her or her ^ “ ame tended 

e intended to procure the benefit of . , J ^ iether throughout 
In the case of WainewrigH v Blln d ml ° r Ws wife, 

milar question of fact to the W in ,, L °/ d Abm S er PUfc a 
Who was the party reallv and Z the fo]lowm g terms •— 

Was it the policy of MisTAbercrorablT? ». 

the policy of Wainewright, the n wZ H suhsi ^tklly 

*?*“« Of tia 0WI . = ( te using her naB8 f * 

Abercromby effected by her for tar r “* polic J' °f Miss 

We is entitled ie pnt it in force n”" 

O' <um 1 Me. „ a E., m r w 0 “ s ™ to 
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say that she had no funds of her own to pay the premiums • 
Waine wright might lend her the money for that purpose and 
the policy still continue her own. But on the other hand if 
looking to all the strange facts which have been proved before 
J au come to the conclusion that the policy was in reality 
effected by Waine wright ; that he merely used her name, him- 
self finding the money, and meaning (by way of assignment 
or by bequest or in some other way) to have the benefit of it 
himself, then I am of opinion such a transaction would be a 
fraudulent evasion of the Statute of Id Geo. Ill, c . 48, and that 
your verdict should bo for the defendants.” ’ In appeal the 
case was decided in fa\ our of the defendants on another issue 
but tlie summing up was approved by the Court of appeal in 
Shilling v. Accidental Insurance Cofi\ 

Assuming, then, that if it were found that this policy was 
effected on pretended behalf of Mehbub Bi, but really for the 
use and benefit and on account of the plaintiff or her husband 
the contract would be void under section 80 of the Contract Act 
(IX of 1872), the question to be decided would be similar to the 
issue raised in the above-mentioned cases. Bor deciding such an 
issue I . can only regret that I have not the assistance of a jury 
but as it is I must be guided by the probabilities of tho ease and 
cannot give undue weight to tho deeply interested evidence of 
Mr, and Mrs. Bbandara. 

Now it seems to me, looking to the rapidity with which the 
assignment followed the insurance, that there is reasonable 
ground for suspecting it to be part of tho same transaction. It 
is difficult to believe the story that Mehbub Bi wanted an 
enc owment policy . 1 ossibly she and her husband might thus 
quickly have changed their minds as to the sort of policy re- 
qmred,but if they had had any ordinary prudence (assuming 
that they really wished for a policy) they would have taken care 
to secuie the new one before abandoning the old. Mr Bhan- 
dara must have known, after his experience of the impossibi- 
lity of increasing the insurance on his mother’s life, how dif- 
fiedt it would be to obtain a further policy on Mehbub Bi’s; 
and, if he was acting fairly towards her and her husband, 

(b (1857)2 H. and N,, 42, • 
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with one policy before getting the other Brth’h** 
accused of acting unfairly towards them u“ 

appears to have been the great loser bv iL ‘ Z Sa “ adj Wio 
never to have uttered a complaint J il aSS ' gnmmt > seem s 

chances of succeeding to Rs 25 Onf) * * 111 ;vIlich his 

have been frustrated. He merely Mr! i°-’ * !f gG parfc hereof, 
had made over the policy to £ Ba 5 that ** 

this loots as if he knew that he and hisZit^t^Z ■ ^ 

m it; as if he regarded the assignment as the I Z° Z lnterest 
action in which his wife's name , ‘ , ? fc act ln a trans- 

not truly concerned; and as if theref ° ’ £ T Wl * Icl3 he was 
grumble about. According to to 

had been no suggestion of an assio'nment t’n there 

but the quick way in which evervOT ^ ^ Slsfc Au S nst > 
prearrangement between Mr. BhandaralndTb £ ^ SUggesta 

. Anofc her consideration pointing in the !• 
improbability of Bhandara’s takinc aII £ !"“» , daeetio * & the 

ence for effecting the insurance “and remitting / COrreSpoad - 
less he intended to have the benefit TT* Premia Un ~ 
Anderson urged that he was an enfh ^ Speouht{ ° n - Mr. 
and had helped many others* to insure Mr bZ? inSUraoce 

his zeal to a desire to befriend Mr Tim’ • ii. lan c ara ascribed 

™s Tr r ' 

. s difficult to .attribute to pure benevolence his ^ m ° tives ifc 
Mehbub Bis insurance. The conw»« i eagerness about 
believed in insurance as a speculation Z" t]lat he 

seems more likely that he was speculT/- * ° U the whole it 

i«fe than for Mehbub Bi or her husband^ T f’ Wdf ° r his 

Mehbub Bi knew of the insurance i ’ T 16 mere fact that 
would get something out of it is nnS e M 3e cted that her heir - 
policy was obtained by Bhanclara {nr proof that the 

to Lord Abingor’s summing up, the real en . efifc; for according 
knew, but what he intcnded. P ’lf the hT^T ” '*° i ” ,lat sl « 
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be an evasion of the law which would disentitle him to recover 
A&aseai and also his wife, who was clearly acting in concert with him 

Tosiima when she took the assignment. 

Govbbhmehu 

Security- In every case the decision depends on special circumstances 
Assurance peculiar to it, and, therefore, the verdict in Waineto right v. Bland 
Co. } Lb. no help on the facts. A decision to a contrary effect will be 
found referred to on page 24 of Bunyon on Life Assurance (3rd 
Ed.); Vezina v. New Yoih Life OoS l \ In the latter case, in 
which a policy was assigned almost immediately, the transaction 
was upheld, hut there apparently the Supreme Court was satis- 
fied that, in the first instance, the contract had been made for 
the benefit of the insured. 


In the present case in determining whether Bhandara when 
purporting to be negotiating an insurance for Mehbub Bi was 
really working to get the policy for himself or his wife, the argu- 
ments on either side seem to be as follows : — 

For the reality of the policy : — 

1. Bhandara negotiated insurances for many persons and 
was deeply interested in the subject, 

2. Mehbub Bi's husband probably acquired a good deal of 
knowledge about insurance and communicated it to his wife. 

3. She was anxious to provide for possible children. 

4. She understood the effect of the insurance, as she told her 
father and mother about it and her mother-in-law that she was 
insured for Rs. 25,000. 

5. The insurance was effected openly, and her father affixed 
his seal to a draft affidavit of her age. 

6. The desire for an endowment policy was reasonable and 
explains the assignment. 

7. There is no reason for disbelieving the plaintiff and his- 
wife. 

8* Abdul Samad is an intelligent man hardly likely to let 
Ms wife*s name to be used in the manner suggested. 

(1) 6 Canada S. C., 50. 
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Against the reality 0 f the policy . 

is most unlikely thlt" woman and it 

ance. 7 * A * uad ^od anything about life insur- 

natnre. So was Sjed Mah^d!* 1 *** igQOrant of if s 

young woman of W ab ° Ut ^ ***** a heaI % 

* »• w to aie rz ZZ m ' UIed f0r *“ - 

"V^“ - «* no, t e „ 
K.rim Bi tie a m „ lln t 0 , Luli"^ V’ “ she ™ 

reliable witoew, being the mol l er AM “™ * “ "° 4 a ™7 

Bhandara’s influence. Samad > who is under 

J; - S!^, ;s: r M •• *■* «m» - 

Visit at the Mohomim. ° msiU ance tll] hh daughter’s 

6 ‘ ^ he Uirl of pohcy selected ranks it , q « - 
a speculator gambling on Mehbub Bi’s life 10 ln&uranco of 

m T°„ 1 “ urja “ iho "' wm to b » - hh 

. I he speculator cannot have been Abdnl e 
attribute to him great vacillation in • • Sama<3, Unlcss we 

out attempting to gct another pol;^ ““ '<“% with- 

nati°‘e 1 fcm™e C r'” i “““ h “' e bun ° f 
if speculating on Us ° ovra " t T’ “ ^T, 

policy he had got Wo™ getting 0 P "“ 

ou “t'or, ^ “SnltC t‘ Abd °‘ 8 “* 4 «• » opo- 

‘op,y Ee.40-4.0pen S, “*“«■ 

b lWi-s ' iai ^ e sum to a person in his 
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rank of life, on tho meie chance of making a piofit on the death 
of his wife, who was several years younger than himself. 

11. After his wife s early death he is not shown to have ex- 
pressed any disappointment at having allowed the money to slip 
through his fingers. lie seems to have borne the loss with equa- 
nimity, though most people would have mummed a good deal. 

12. The story of Mohbub Bi's dcsiie for an endowment 
policy and the whole account of the assignor nt as an unpreme- 
di ated tian-actiOn is so impiobal le that it cannot he believed. 
Mi. ocotb ni argument chaiactensed it as a udieulous stoiy 

lo. Mchhuh Bi apparently knew nothing about the assign- 
ment, as she ne v or mentioned it. biro told lici mother that some 
money would remain with tho Suhar after her death, and that 
her parents would have no trouble. Her ignorance of the facts 
shows that she was a mcic tool in the hands of others 

14. There is no reason for disbelieving Abdul Majid and his 
wife, who gave their evidence fairly and did not attempt to con- 
ceal Mehbub BTs knowledge of the insurance. They weie eon- 
filmed by Karim Bi as to her silence about the assignment. 


♦ 


% 



±> bandar a doubtless knew that he could not insure di- 


r urru.c uo wmiu nut insure ax- 

rect on a stranger’s life, and, therefore, took out the policy in her 
name. . He was apparently contemplating taking oi lccommending 
other insurances on female lives, as he was asking for forms.' 


16. _ The evidence of Mr. and Mrs. Bhandara is nmeliable 
He ib m money difficulties and the inteiost at stake is large. 

Such, I think, are the arguments on either side, and looking at 
a 1 the circumstances together I am forced to the conclusion that 

Mandara * ot benefit of 

eibub Bi or her husband, but with the intention of securing 

by assignment the benefit for himself or his wife. His wife 
comes forward with a policy assigned to her by an illiterate ' 

I Hsk ThI°T WitlliQ " fW Weeks ° f tie acce P tance 
the risk. 1 he policy was wholly negotiated by him and the 

premia were remitted by him. It fe diffienlf * “ • 

state of circumstance* more clearly throwing on him theTurden 

of proving affirmatively that when he negotiated the poh^t 
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was acting for the benefit of the woman or her husband and not 
for liib own benefit or that of his wife. The interested evidence 
of himself and his wife seems insufficient to discharge that bur- 
den, weakened as that evidence is by the fact that Abdul Samad 
is not known to have expressed any regret at the loss of the 
inontw , and that Mehbub Bi apparently did not know of the 
assignment. 

I, therefore, find on issues 1 and 2 foi the defendants. 

In discussing this subject I have carefully avoided reference 
to Mehbub Bi’s caily death, for as theie is no allegation or proof 
of foul play, that diath is wholly irrelevant in cndeavouiing to 
ascertain Bhandara's intentions just as it obviously would have 
been if she had been killed by a railway accident. 

The next question to consider is whether in India an insurance 
for a tcim of years on the life of a person in whom the insurer has 
no interest, is void unde, section 30 of the Conti act Act (IX of 
1872) . Irrespective of authority it «eems difficult to say in what 
respect an agreement by A to pay an annuity on condition that 
the annuity is to terminate and a large sum is to be rcceh ed in 
case of the death of B within a presciibed period differs in piin- 
ciplo from an agreement to pay a small sum if a horse loses a 
race on the condition that a large sum is to ho paid by the other 
party if he wins, or, to make the analogy mere close, if he passes 
the winning post within a certain time. The latter transaction 
would undoubtedly be treated as a wager and be avoided by 
the -section. It is difficult, then, to see why the former does 
not fall within the same category as being a wager in which 
odds are given against the chances of a person dying within a 
certain number of years. But it may be said that though the ana- 
logy between life insurance and a bet looks stronger in case of 
short-term policies on the lives of strangers, the argument really 
applies with equal force to all life insurances^. Consequently, 
it may be urged that as life insurance is within ceitam limits 
recognised as a valid transaction by the Courts in England not- 
withstanding the law against gaming and wagering, no form 
of life insurance falls within the term an f< agreement by way 


P> Bunyon on Life Assurance (3id Ed.), p, 6. 
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of wager ” used in section 30 of the Contract Act. I do not 
think that this argument, however, is sound. We cannot in- 
terpret the words of an Indian Aet quite irrespective of Eng- 
lish decisious and the phraseology of English Acts. The dis- 
tinction between insurances that are legitimate and insur- 
ances that are by way of gaming and wagering is clearly recog- 
nised in numerous decisions. The Aet of 14 Geo. HI. c . 48 
f oi bids insurance* "on the life or lives of any person or persons 
or on any other event or events whatsoever wherein the per- 
son or persons for whose use, benefit or on whose account such 
policy or policies shall be made shall have no interest or by way 
of wagering or gaming.” Since that Act a certain class of 
policies, which would include the policy sued on in this case if 
my decision on issues 1 and 2 be correct, have always been 
described in judicial decisions as wagering policies. In Howard 
v. Rejuge Friendly Society x > certain policies on lives in which 
the person to be benefited had no interest, were described in one 
place as “ wagering policies” and in another as “ wagers”, and 
were said to come within the prohibition not only of Stat. 14 Geo. 
Ill, c. 41, but also of the more recent Act of 8 and 9 Viet. c. 
109, Sec. IS, In argument it was contended that this reference 
of Mr. Justice Matthew to the latter Act was unnecessary, and 
that Ins decision really rested on the Aet of Geo. Ill, but it 
seems to me to show that in his opinion ceitain policies had 
in legal phraseology acquired the title of wagering policies and 
that, therefoie, they were equally rendered \ oid by section 8 of 
8 and 9 Viet,, c. 109, which dealt with all agreements “ by way 
of gaming or wagering ” as well as by the earlier Act of Geo. IIT 
which only related to a particular class of agreements, vis , "policies 
by way of gaming or wagering 


In Shilling v. Accidental Insurance Company®), in the plea which 
held good, the policy was described as a "gating or wa-erin* 
policy ” contrary to the statute. In Daily y. India and London 
Life Assurance Company®) it is said that if there is an interest 
at the time of the policy it is not a “ wagering policy ” In 
the American case of Connecticut Mutual Life Insurance' Com- 


a) (l£86! 51 L - C4S - • <2> (185?) 2 H. and N., 42, 

(1854) 15 C.B, 365. 
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$>any v. Schaefer ® an interesting history of the subject will be 
found. In that judgment, policies on lives in which the person 
effecting the insurance has no interest are called wager policies. 
What constitutes a wager policy is discussed, and it is said 
that to make a policy valid, the essential thing is that the policy 
shall be obtained in good faith and not for the purpose of 
speculating upon the hazard of a life in which the insured has 
no interest. The same expression "wager policy” is used in 
WartiocJc v. Davis 2 , while in Scott v. Boose s i a similar policy is 
spoken of as a “ gambling policy”. 

It simply comes to this : what is the meaning of the phrase 
"agreements by way of wager” in section 30 of the Contiact 
Act which I prefer to consider rather than section 1 of Bombay 
Act III of 1S65, the applicability of which to this case might 
possibly be questioned. Can it be that the words mean some- 
thing different in India from what the corresponding words 
u agreements by way of wagering ” mean in England ? I do 
not see how such an argument can be maintained, or how the 
fact that 14 Geo. Ill, c. 48, is not in force in India affects the 
question. In ITampden v. Walsh, Coekburn, C.J., defined a 
wager as a contract by A to pay money to B on the happening 
of a given event in consideration of B paying money to him on 
■the event not happening, and said that since the passing of 8 
and 9 Viet., e. 109, there is no longer as regards actions any 
distinction between one class of wagers and another, all wagers 
being made null and void at law by that statute. In Thacker 
v. Hardy S1 , Cotton, L J., said that the essence of gaming and 
wagering was that one paity was to win and the other was to 
lose upon a future event, which at the time of the contract was 
of an uncertain nature ; but he also pointed out that there were 
some transactions in which the parties might lose and gain 
according to the happening of a future event which did not fall 
within the phrase. Such tiansactions, of course, are common 
•enough, including the majority of forward purchases and sales. 


A certain class of agreements such as bets, by common con- 
sent, come within the expression "agreements by way of wager.” 

O) (1876) 34 U. S. Rep., at p. 460 (3) (1841) Long and Town. Ir. Rap., 54. 

P) (1881) 104 V. S. E , 775. d) (1S78) 4 Q. B. D., 685 at p. 695. 
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- Others, such as legitimate foims of life insurance, do not, 
though looked at fiom one point of view they appear to come 
within the definition of wagem. The distinction w doubtless 
lather subtle and probably lies moie in the i itention of the par- 
ties than 11 the foun of the con hast. In such doubtful casew 
it seems to me that the only safe course foi the Cou.fs in Indii 
is to follow the English decisions, and that wheic r ccilam chase 
of agreement has indisputably Men Uut d as a v,m iii V «,o Uc . 
ment m England it ought to leceive th sr/i’ tieilment in 
Indiad. Thefiameisof the Indian Codes vta Elijah Lmj ei S 
aud where they haw. used words m phiasc-. ."Inch have lccoivul 
a technical signification it must, I tlm.k, 1 -> promm. 1 that th 3 
have used them in the technical sense. An insurance foi a 
limited teim of years on the Me of a stianger cmtaiidy comes 
within the definition of a wagci given byCockbmn, C. J, and it 
w ould, therefore, I think, be necessary for any one contending 
that it did not come w ilhin the intention of section 30 of the Con- 
tract Act to point to some technical eonsideiation in support of 
such a contention. It seems impossible, howcvei, to suggest any 
such considerations, inasmuch as the term "wager" has fre- 
quently, as above pointed out, been applied to policies of this 
class which have usually been treated as wagers of a most objec- 
tionable kind (see remarks of Lush, J., in Evans v. BignoW > and 
of Riehaid, B., in the case of Scoff v. Iioosc W). 

On the thud issue I find that Mr. Bhandaia had no interest in 
the life of Mohbub Bi, and on the fouith that the policy is void 
under section 30 of the Contract Act. 

On the other issues of fact I will only briefly record my 
findings. 

Issue 5.— I do not think it prov ed that the policy was obtained 
by fraudulent misrepresentations as to the means and circum- 
stances of Mehbub Bi. The misrepresentations are said to be con- 
tained m letters Exhibits 22, 26 and 28. It is impossible to point 
to any material statement which is certainly false. It may be 
improbable that Abdul Samad’s salary was Rs. 200 per month 

P) bee ™ r ' mn (1S7! » < 5 A P' Ca, 342) and Mama Xatcliar v. VoL 
stnga (1S75) (2 Ind. Ap., 169 at p. 186). 

W (1869) L. B., 4 Q. B , C2“>. (3) (3841) L 0I1 g and Town. Ir. Bep , 54 
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but it is impossible to say that it was not. A Teh bub Bi’s fathu 
docs not think it was so much, and one would not expect a m ui 
in Abdul Samad’s position to get so much, but we do not know 
enough about him, ox the duties which he peifoimod, to make *t 
sate to pi on ounce definitely on the subject. It is impo nble to 
be sure that lie did not keep a hoise, and the all eg ikon, Uiat lie 
got some landed piopeity from his fathei, '■oun*> tiue. II got 
one house hoi i his iathei and now appear to haw othci <, and 
it is clem that a coiibidei able sum w a :> speic on lii^ m iu . 

As the allegations axe not shown to h rnt ue h i mm 
sary to consider wh it then’ effect on the polity a nllliuc h( n 
if false. 
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Issue 3 — I di not think the assignment bj Mehbub TL is 
picved. I daie say she did make Lei maik, but that is m t 
enough. She could not lead oi wuk, an! it is foi the plaintiff, 
who puts ioivvaid the pxpoi, to slio v nc t onh that <die made hu 
mark, but aho that she imdei stood the nntmc of her act, or, in 
other Avoids, that she made what is called by the Pm y Coun- 
cd in Itamrufton v Musbt Nanch> an intelligent signature. The 
story that she said she wanted an endowment policy seems hard- 
ly credible, and her subsequent silence about the assignment 
indicates pretty eloaily that she did not know she had assigned. 
Her application of Ibbh May was for a policy in fa\our of her 
husband Abdul Sam ad. On the 3rd September the policy had 
not been received and it was not known whether it would come 
in her name or her husband’s. In these cucnmstances the sig- 
natures of both were taken, but appaiently Mehbub Bi did not 
really understanl what was being done. I think this issue 
really goes with issues I and 2. If there was an understanding 
throughout between Bhandara and Abdul Samad, that Mehbub 
Bi’s name only was to be used and an assignment taken as soon 
as possible, piobably no great effort would be made to explain to 
her what she was executing, and her subsequent silence on the 
subject would be intelligible, as also Abdul Samad's indifference 
about the lo^s of the money. If, on the other hand, the policy 
was really intended to be for her use, there would, of course, 
be less reason to doubt the reality of the assignment* 
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18M ‘ The'tr 5 ” 6 1 11- tha ‘ MAhah Bi “ 011 2 ” d 

A0 J *- 1 be tact was not disputed. 

Oa the vaiious points of law aiising on the other issues it is 
unnecessaiy to expiess an opinion. 

On the niton. sting question much discussed in aigument whether 

ZhZT - a f P ° hCy t0 a having no interelin 

But r 9 ln ' U1W ' S V0ld ' 1 am not P r epaied to give a decision 

But I may point out that, if the eontiaet of insurance is good hi 
is inception, the assignment to a stranger cannot render it void 
a wager under section 30 of the Contract Act. Thei e is no fresh 
contract between the assignee and the company, and there is no 

"T a 7T° " d the “ ssignor wl, ° 5C,Is hh p»<fcy 

outngM. It nay u, however. Hut such an aliment is void 
as contra, y to public policy , but if so the question would usually 
on y ansa as m the American cases of W arnock v . ^i^nd 

of ZTnir ^ a betWeCn thC M,,ffnee aUd the re P rosen tatives 
vaHd ZZ; F AS * S 7’ b f° °°“P“y the Policy would remain 
, alld> W “ er for the b of the assignee or the represent*- 

In e tt aD WOuld o^Hnarily be between them alone. 

In the present ease doubtless if the assignment were pronounced 
oid the present plaintiff could not iccover ; but while the Ame- 
rican cases would receive full and respectful consideration if the 
deasioiUurned on tins issue, the English authorities on the ques- 
tion of public policy ” would have to be carefully studied^ 

naftZf h • d “ §S . 1SSUeS 1 10 4 " 4 3 sufficionfc f or the determi- 
furlhei ^ mm ° CeSSaiy f ° 1 ' nie 10 Pursue this subject 

I dismiss the claim with cost*. 

Suit dismissed . 

The plaintiff appealed. The appeal came on for hearing before 
Tarran, C. J., and Tyabji, J., on 12th August, 1898. 

Macphe) son and Anderson , for appellant (plaintiff). 

Branson, and Scott for respondents (defendants). 

« (1881 ) 104 IT. S. Bep , 775 . ( 2 ) (1872) 15 Wa ,l aoe , 643 , 


If 1 


'i 

if 



f 1 I 



I 


If 



VOL. X&I1L] 


BOMBAY SERIES* 


In addition to the authorities cited in the lower Court, the fol- 
lowing cases were ref erred to : — llaegregot v. , Arnold, 

Vol. I, p. 123 ; Ashley v. Ashley ^ ; Mina Life Insurance Co. v. 
France ^ ; Aw For£ Mutual Life Assurance Co . v. Armstrong^* 

The Appeal Court confirmed the decree of the lower Court 
with costs. 

A pjpeal dismissed* 

Attorneys for the plaintiff (appellant) : — Messrs. Bickuell , 
Mcmanji and MotilaL 

Attorneys for the defendants (respondents) ; — Messrs. £7ra//’~ 
fovl and Co. 

(1) (18 >0) Taylor and Bell, 37S. <9 (1S7G) 94 U. S Hop , SOI. 

(2) (1829) 3 him , 149. (0 (1887) 117 U. S, Rep » 591. 
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ORIGINAL CRIMINAL. 


Before Mi Justice Candy. 

EMPRESS v. DURANT. 

£ i aciiee Procedure IVibnc^ — Accused person calhnj as mtuesses pei ois 
changed with him and awaiting a separate tiial for same offence — Ciumnal 
Procedure Code (Act P of 1898), Sec . 342, Cl 4.—LmdtnU Act (I of 1S72), 
Sec. 13 2. 

Tho ace usel D, a Eiuopcxi Eiitish subject, ^ as chaiged together with oUieis 
Mho ueie mtivc* of India, undei sections 381, 385 and 389 of tho Penal Code 
(Act XLV of 1800), uitli conspu mg to commit evtoition. D claimed to 
be hied by a mkeJ j ny undei section 150 of the Cununal Piooodme Code 
(Act V of 1898) The othei accused, who ueie nah\os of India, then claimed to 
be tiled sepua f ely undei section 452, The tiial of D then pioceelel, and at the 
dose of the cise fox the piosacutlon, he pioposed to cill as his witnesses the 
poisons who had been charged with him and who weie aw aiting then tiial. They 
objected to be called. 

Udf that he .was entitled to call them as witnesses and to examine them 
on oath. 

The woids “the accused ” in clause 4 of section 342 of the Ciimmal Piocedure 
Code (Act Y of 1898) mean the accused then undei tiial and under examination 
by the Couxt. 

The accused, who was a European British subject, was charged 
with four other persons (three of whom were natives of India) 


1898. 
October 0. 
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xTv 7',^: ^ *” d “* ° f lI ’ 6 M “ P “*' Code (Act 

AJjV oi: 1 60 ) ^ ifcli con spuing to commit extortion. 

The}/ all claimed to be tried. 

Dui ant ki lg admittedly a Euiopean Biitish subject claimed 
undci section UO of the Ciiminal Pioecduie Cock (Act V of 
Ikb; to be tned by a mixed jmy, of which not less than half 
should U Lmcpeais 0J Amciicam, 01 both Etucp^im and W 
i leans. 

The tin eo accused v.Lo weie ratios of IneLa, then claimed 
nuclei C ccti< li 4k’, clause » of the Code to be tned sqaiatclj . 

The tnal of 1 mnnt then piocceded. He d< fended hiu « f ]f. 

At the close of the ease foi the prosecution, Dmant opened 
his ceso and addn ssed the juiy. He then called as his w itncsses 
the thiee pi isons who had been cliaiged with him and who wao 
awaiting then tiial, u~ , Dhanjibhai D. Dady, Cuisetji II. 
Mehta, and Soiabji R. Bottlewalla. Their counsel, however who 

™ l jle%cut matching the case, objected to their being called 
as m itnes&es ° 

P. M Mehta, for the accused Dhanjibhai D. Dady, submitted 
that an oath could rot be adnunisteied to his client, who was a 

co accused with Durant and was awaiting his trial on the same 
chaigcs. 

He cited Reg. v. IL in, anta < T , JIhp e ° s of India v. A^ghui A H 2 ; 

Qucai-1 hiptus \.Dala n K The law in India is diffeient fiom 
Jiiiglish lav^ — // iv soi’s case 

Jndeison and Bahadwji, for Cuisetji M. Mehta and Soiabji 
11. Bottlow alia, also objected. 

Dm ant contended he was entitled to call the co-accused. The 
cases cited weie cases in which accused peisons who aie ille- 
gally paidoned were called as witnesses for the prosecution. 

Mac pin son, for the prosecution -.—Under English law the 
co-accused could certainly he called as witnesses— Aichbold’s 
Criminal Pleading (fOth Ed.), p. 338. The woid “accused ” in 

Ono of the aeoiscd, mho was a Euicpcan, was fcadeicd a pardon unrli.r 
section 337 of the Cihninal Proctdnre Code (Act V of 1898), 

l T ‘° m " 610 ‘ (S) <1885) 10 Bom , 190. 

(18/9) - All., 200. 0.) (1865)4 F. and F., 363. 
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the Criminal Pioeedure Code must mean the accused actual 
under trial. He referred to section 132 of the Eviib nee Aft 
(I of 1872 ). 

CAiror, J. As to the English law oil this subjn fc tin u c m 
be no doubt. Besides the pissige fiom Vrchbold i < !> i lid to 1 3 
the learned counsel tor the prosecution lefcu nc 11113, a ho 1 
made to Roscoe’s Cnnmal EMdenco (lthE!), p. 122 , ulmut 
is clcariy shown that so long as the co-accus^ 1 in not hi in , frit 1 
jointly, he enn be called as a witness. Mi. Hilda uhmdtoiln 
report of Winsot’s Lase< l \ but the qupsth n di ilt w it!\ nr tbit 
report was whether the j 111*3 u eie light!} diNchaigal w In 11 tin 
prisoners wem ti«cd togethci before Bai on Ch nine II m March. 
I860. At the ne*it assies befoie Keating, J., in Julj , 18 s5, tU 
two prisoneis were again put on then trial, and then couns 1 
for pi o&ccntioa applied for leas e to call the 3 oungei piEdim 
(Harris) as a witness aga nst Winsor Mi. Pndeaux s ud th it on 
the pait of Harris I10 could make no objection to such a coui-i 
of proceeding, but he would submit whether it would rot be 
necessary that she should lie fiist acquitted. The learned Judge 
said ho had considered the point, and he thought that it w as not 
necessary. Harris was then taken fiom the bar and Wmsor 
was put upon her trial alone. Mr. Folkard, for Winsoi, made no 
objection on that ground, but submitted that Winsor could not 
be put on her trial again, the jury m the former case not having 
been legally discharged. But Keating, J., held (p. 382 ) that the 

objection was not tenable : the trial proceeded and Winsor wis 
coni icted. 

In January, 1866 , the case came before the Queen’s Bench® 
on a writ of error, and Mi. Folkaid, for Winsor, argued [inter 
aha) that the evidence of Harris was impropeily admitted. 

The Judges all gave judgment for the Ci own. There is one 
important p'assage in the judgment of Coekburn, C. J , which has 
been quoted in subsequent cases. He said (pp. 311 - 2 ) - 

“In all oases where persons are joined in the same rndretment, and rt is 
desirable to try them separately in order that the evidence of one maybe received 
against the other, I think it necessary, for the purpose of securing the greatest 
possible amount ot truthfulness in the person coming to give evidence, to take 

W (1865) i T and T , 363. & (me) L E-j 1Q>B> ss& _ 


j m * ?m 
•n 

la uv* w 


216 


THE INDIAN LAW REPOETS. [VOL. XXI1T. 


* 4 • 

H: 
1 1 1 
111 

111 

III 

III!! 

III 

Jilt! 


Mi, } A 'I*:!; 


1898. 


EGRESS 

Dra*3rr. 


verdict of not guilty as to him, or, if the plea of not guilty be wiihdiawn by him 
and a plea of guilty taken, to pass sentence , so that the witness may give his evi- 
dence with a mind fiee of all conupt influence which the fear of impending punish- 
ment, and the de&iie to ob f ain immunity to himself at the expense of the piisonex 
might otheiwise pioduee.” 

But in the coarse of argument in the subsequent case of The 
Queen v. Paj/ne°\ Cockburn, C. J., alluded to tbis passage and 
said (p. 351) : ^ A notion has gone abroad that I laid down that 
one of these courses must be taken. That is very different from 
what I did say. I only spoke of what is convenient.” 

P aym's case is pat ticularly instructive, because in that case 
Curtis had actually been called before the Magistrates as a 
witness on behalf of Payne. Subsequently Curtis was included 
in the indictment and was tried with Payne. Payne’s counsel 
wanted to call Curtis as a witness, and naturally complained 
that it was veiy hard that his client should be deprived of 
Curtis’s e\idence by Curtis being made an accused person. 
To this Cockburn, C. J., said * “ The remedy for that is to apply 
to have the prisoners tried separately. And, if the witness were 
improperly included in the indictment, the Judge would, no 
doubt, grant such an application/’ 

It may be remarked that under section 289 of the Criminal Pro- 
cedure Code (Act V of 1898) it is left to the discretion of the Court 
to try accused persons together or separately. In Payne's case 
ifc was held that Curtis could not be examined as a witness on 
behalf of Payne, because it is a principle of English law that the 
jury, which has to decide on the guilt or innocence of an accused 
person, cannot hear that person examined and cross-examined. 

Another case in which one accused person was called as a 
witness on behalf of his co-accused, is the well-known case of 
Beg. v. B radlam fh * ♦ Bradlaugh with Ramsay and Foote was 
indicted for publishing blasphemous libels. Before the jury were 
sworn, Bradlaugh applied that he might be tried separately and 
first, arguing {infer alia) that lie might desire to call his co- 
accused as his witnesses. Sir H. Giffard, for the Crown, opposed* 
but Coleridge, OX, granted the application. When Bradlaugh 
was called on to enter on his defence, and it was suggested that 
CD (1872) h. E»> 1 0. C. K„ 319. (2) (1883) 15 Cox , 217. 
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he might call the other defendants as his witnesses, Avon* on 
behalf of Ramsay objected that this could not be done, nnU<v. 
a verdict of acquittal was taken as against Ramsay. He cited 
the observation of Oockbnrn, O.J., in J, Finso^s case [sit pts). 
Coleridge, C. J., said that there the fellow-pus oner had bteu 
called for the Crown. A vox* y urged that this did not matter, 
as if the co-defendant were called fox- the defence he would be 
liable to cross-examination and could haidly avoid crinxinutim* 
himself. Coleridge, C. J said he " should endeavour to avoid 
that by not allowing questions to be asked or answered which 
might have that effect.” As to the dictum cited, he obseived 
"that Coekburn, 0. J., did not go the length of saying that 
the course taken was not legal, even when the fellow-pri- 
soner had been called for the prosecution, to make out a case 
against the prisoner being tried. Here, however, the co-defend- 
ant was to be called for the defendant under trial. He could 
not pi event this, nor compel the prosecution to take a verdict of 
acquittal as to the co-defendant to be called. The co-defendant* 
was to be called simply to disprove publication by the defend- 
ant Bradlaugh, and any questions to show publication by any- 
body else would either not he admissible, or, if they tended to 
criminate the witness, he would not be compellable to answer.” 

shaH have occasion, at a later stage of these remarks, to refer 
to the difficulties felt by Coleridge, C. J. 

Turning to the Indian eases quoted by Mr. Mehta, it may be 
remarked that Asghar All’s ca sri 1 ) and the case of Bala Jiva'V 
are on all fours with Hanmanta’s case <», which they followed, 
twill suffice, therefore, to critically examine Ilanmanta’s case (S > 

In that case two men, Moio and Ramchandra, were before the 
Magistrate as accused persons. They under the influence of il- 
legally tendered pardon gave evidence as witnesses. M. Melvill 
and Ivcinball, JJ., relied on sections 344 and 315 of Act X of 
3872 (the then Code of Criminal Procedure), and their Lordships 

-Lorn is to render it illegal fora Magistrate to cor- 
er an aeoused person mto a witness, oveept when a pardon lias been lawfully 
granted under section 347 . More and Eamehandra W„<, A A 
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not Laving been legally pardon© J, could not b) examined as witnesses until they 
bad been acquitted, or discharged, or convicted. Their evidence must, therefore, 
be rejected as absolutely inadmissible.” 

Their Lordships then, referred to and distinguished the English 
case of E. v. Rudd l \ which was also the case of an illegally* 
pardoned accomplice. 

Now an obvious consideration which must occur to one on 
reading this decision in JSanmanias case is that} it refers solely 
to the evidence of an illegally pardoned accomplice, and is based 
on the combined effect of sections Shi and 345 of the then Code 
of Criminal Procedure. The provision in section 045 stood by 
itself as a separate section, and was not, as it now is in the pre- 
sent Code of Criminal Procedure, part of section 842, which deals 
with the examination of an accused person at the trial of that 
accused person, and provides that for the purpose of that examin- 
ation in that trial no oath shall be administered to that accused 
person. Their Lordships in Hatimanta’s ease did not profess to 
t deal with the case of an accused person, who has been indicted 
jointly, but is to be tried separately by a different jury or by 
different assessors, being called as a witness for his co-accused. 


There was a ease from Burma, ultimately decided by the High 
Court of Calcutta, in which the decision in Hamnanta’s case was 
apparently not followed. It is to be found in Selected Judg- 
ments of the Judicial Commissioner, Burma, Yol. 1, p. 2 16, and 
reference to it will be found at page 667 of the I. L. R., 16 
Bom. In that case from Burma an illegally pardoned ac- 
complice had given evidence. The Judicial Commissioner (J. 
Jardine) said: u The Courts have been strict in excluding evidence 
on illegal pardons * * * — Hanmanta’s case , Asghar All's case . I 
hold, therefore, following Hanmanta’s case , that as he (the wit- 
ness in question) was not legally pardoned, he could not have 
been examined as a witness.” As the Recorder differed from 
this view, the case was referred to the Calcutta High Court* 
which held (Matter and Field, JJ f ) that the evidence was ad- 
missible, though of course it would have to be carefully weighed. 
They said : “ Under the Evidence Act, admissibility is the rule 
and exclusion the exception, and circumstances, which under 

CO (1775) 1 Cowp.> 331, 
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other systems might operate to exclude, are under the Act to be 
taken into consideration only in judging of the value to be 
allowed to evidence when admitted.” 

That the decision in Hanmanta’s case required a restricted 
application was evidently felt by Jardine, J,, in Qn. cn-Empress 
v. Mona Puna™. He distinguished the Burma case on the 
ground that the accused person in that ease had not been actually 
placed before the Magistrate, though the Magistrate had at the 
request of the Police Superintendent illegally forwarde 1 a pardon, 
under the influence of which the said person gyve evidence as a 
witness. So Jar dine, J., while admitting that the word “ accused ” 
is used in several sections of the Criminal Procedure Code as 
designating supposed offenders, went on to say : *■ But if we are 
to follow Battuta nia’s case, the question arises, what is the 
meaning of the last sentence of section 342, “ No oath shall be 
administered to the accused ” ? The decision can best be ex- 
plained by holding that by “the accused” is meant a person over 
whom the Magistrate or other Court is exercising jurisdiction ; 
and on the whole we think this restricted meaning best suits 
the context.” 

I would go further and say that “ the accused ” in section 34 2 
must mean the accused then under trial and under examination 
by the Court. It cannot include an accused over whom the 
Court is exercising jurisdiction in another trial. I may he trying 
a murder case in this High Court, and an important witness, 
either for the Crown or for the defence, may bo an accused 
person who has pleaded to a charge of house-breaking, and whose 
trial is to come on directly after the murder ease. It would he 
absurd to say that no oath shall be administered to that accused 
person when he is tendered as a witness in the murder case. 
As the Judge said in Asghar Mi’s case (supra), an accused person 
cannot be put on his oath or examined as a witness in the case 
in which he is accused. Dady, Mehta and Bottlewala are not 
accused persons in the case in which Durant is accused. Their 
case is to be tried separately. They were co-accused : they are 
not so now. If they were being tried jointly with Durant, it 
would he impossible to say that their statements recorded under 
section 342 of the Code of Criminal Procedure, whether amount- 
(1) (1892) le Bom., 661. 
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ing to confessions or not, could not be taken into consideration 
by the jury in favour of Durant. Why, then, should Durant be 
deprived of the benefit of these statements, because these men 
are not being tried jointly with him ? But as they are not now 
being tiiecl in this case, the only way in which they can make 
statements is as witnesses, and if they are witnesses, then they 
must be sworn. 

For all these reasons I have no doubt that these peisons, 
whom Duiant has tendeied as his witnesses, can be examined 
as witnesses, and, theieforc, on oath. The only difficulty in my 
mind arises fiom the provisions of section 132 of the Evidence 
Act. As shown above in Buzcllaugh's caw, Coleridge, C J, 
said that he 'would not allow questions to be a^ked or answered 
winch might ha\e the effect of in eliminating the witness* 
That course is not open to this Court, for by section 132 of 
the Evidence Act a witness is not excused from answering any 
question as to any matter relevant to the matter in issue in 
any civil or criminal proceeding upon the giound that the answer 
to such question will eliminate, or may tend directly or indirectly 
to criminate such witness. When an accused peison is making a 
statement under section 312 of the Code of Oiiminal Procedure, 
he can refuse to answer any question. As a witness he is not 
excused fiom answering any question as to any matter relevant 
to the matter m issue. There is, however, an important proviso 
to section 132 of the Evidence Act, vi?., that no such answer 
which a witness shall he compelled to give shall be proved against 
him m any ciimmal pioceedmg, except a prosecution for giving 
false evidence by such answer. As then tire jury now tiying 
Durant, and hearing his witnesses examined and ci oss-examined, 
will not he the jury which will have to decide as to the guilt or 
innocence of such of those witnesses as may be subsequently put 
on their trial, and as the answers which those witnesses may be 
now compelled to give cannot be proved against them in the 
subsequent trial, I rule that the witnesses now called by Durant 
on his behalf can he duly examined and cross-examined on oath. 

Attorneys for the prosecution; — Messrs. Craigie , Lynch and 
Otven* 


Accused in person. 
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Before 3L Jit tice Pardons and Mr, Justice Banach 
QUEEN EMPRESS RAGHU * 

Citminal Procedure Code ( Act X of IBS'), Sec "3> — ( on r essiO)i — ' onfessu? i not 

signed ly the accused — ■ Idmisnbility of such confession — Parol eadc ce ad mis* 

stile lo p? oi e the tu jj?s of the corf sston 

Section 523 of ihe Code of Cnmirnl Pioceduie (Act X of 1882) is intended 
to appb to all eases in wh ch the dneJuons of the law have not been fully 
complied with. It applies to onis&ions to comply with the ’’aw as well as to 
infiactim s of the law 

Queen-Bmp? db v Vis? am BalajiM fc llowed 

Jai Nar n/an Bai Qti cn-JBmpiessO dissented fiom 

The accused was charged with minder At the tnal a confession made by him 
befoie the committing Mag istrite was tendered m evidence agunst hire. The 
Sessions Judge i ejected tlie confession as ‘nadmissibl , as it did not btai the 
mark oi s gnature of the "ccused, and, as theie was no othei 1 1 able evidence 
to bring home the clnrge to the ic^used, he was aequitt d 

Mild, leveling the oida of acqu ttal, that though the reeo d of th^ confes- 
sion was inadmissible, paiol evidence could be given of the t ims of the confes- 
sion, and those terms, when proved, might be aim ttod and used as evidence 
against the accused under section 533 of the ( ode ot Ciiimnal Procedure (Act X 
of 1882), The accused was, theiefoie, oid red to be ieti ed 

Appeal by the Local Go\ eminent fiom an order of acquittal 
passed by C. II. Jopp, Sessions Judge of Ahmednagar. 

The accused was chained with the rnmder of his wife and 
child. 

lie was alleged to have made * confession before the commit- 
ting Magistiate. 

The confession was taken down in the Mai a hi language,, in 
the form of question and answer, by a cleik in tl e presence of 
the Magistrate who made a memorandum in English. 

The confession did not bear the maik or signature of the 
accused. 

At the trial in the Couit of Session the confession w r as retract- 
ed by the accused. Thereupon the prosecution examined the 

* Cummal Appeal, No -4 of l c 9h 
U> (189 >) 21 Bom , 495. ( 2 ) (1^,90) 17 Cab, SC2« 
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ck-ilt mho hod written the confession. lie shtod tw , 

JT what the accsci, said, that the 
o ho accused, and fitted by him to be correct, a„<Hh,t h 

“-r 10 sct u - - -*• * ^ 

'the Sessions Judge hold that the confession wn, load, ole- 

" U “ »° »ihe, evidence mB U tn 

connect tile accused with the offence, the Se.siom Jn Ige, 

lm » Autl1 ^ 1C a<: '-cssots ) acquitted the accused. .• 

extinct fioin the judgment given the reasons for' the aeqaittll •!? 

;v' k ^ «» 

- , ° ° iU LU ^ p oinfjio mtouuoi o* fl» Tm* c ij„ « 

*** “IT r W “ 1> Vi.lim.1 11, e a, mail , , t, ill "» 

».uK It may hero djprlied the ace, net of the .ppnfnntj ^ ^ ! 
* m c f dem mg tlu accuracy of the conies? on ard tin a - . J ^ lo 

•» «va,™ mider „ ot “ ‘“’“f “ 

this kind oxp 1C Jy excludes from the operation of thi^ 4 ° f 

injmol tlio aoeuse 1 ,s t> his d feme onThoterits I Z IT T, ^ 

kulkaini, nho ,as told to take the aecn.ds signature, 1* 
cannot bo pronovi’cod for tv i tain that tho accused did rot ^ * 

uTusc to make his mark anl deny that the lament w.! CO noft 

“ A . S tl10 s J1 fe ‘ » ion bo eonsidiiod against tho ac r o 1 ^ „ 

enco m the cav » iusuhcionl by itself to estabhsh tho 'ti T 

^tisnitpHuMthttho ™WcltW ,thoi A obi M ° of’T 'S 

bo . u cMi0ttera4d1i\^ l’ 1 ’ ^ S '" S010 tLlVctst,llt tIlB st J Bylm M.Iudn ' 

Against tins order of acquttaltlie Local Government „ t , 
to tho High Couit. amuifc a :»peafed 

Rto BahdJur Vaswhv J Kir! *7*™ 
the Crown i-The Session, Jmhmt' !ZTT\ I '> tal te 
confession cf the accuse! was^nadmissibL i! * ' T S ^ th ° 
hoeausc it was not signed liytho a Ced V“ " " 
is not applicable to th°o present ca tatt-V " W> 
followed in %. V. S!,Uy,r-, fP ’ S U ° donUt ' 

these cams neie decidcd uniler the^eld^Ook o/criminni 

i'll n oirov f\ tv . 
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Procedure (Act' X of 1S7-L p„f 7 

* *• c J nt s Z': ::;z*’z ed by 

bo cured by taking evidence that the accused dZv Zl T 
statement recorded, and when the statement is so proved V 
adnnssxble notmthstanding the provisions of sectio n 0 of ^ 
Evidence Act. In accordance uith this s^efon Z * * f 
of the accused lias been pioved in this i p f atement 
wrote down what he said. It T 7 ** *** who 

statement was read over to the -mcuseV °F°Z that tho whole 
correct. The Sessions dudgf * ** 
accused to sign the confession may have nroin , k the 

defence. But of this theie is no p" 0 V Z /Z * 

therefore, admissible in eiidencc, ami shouW ) Z Z^ H 

consideration against the accused. d taken mto 

. J1 ‘ 11 ' Wm/iImI, for ; caused : - Xo douht the F„n p , 
m Bui lia! un’s case' 1 ' and the cases in winch it i f!n 1 ^ 
all decisions under the Code of 1872 but t?,l followed are 

in those c.pcs still holds o 00 d urdn- tl ' PUHC1 P le Llld 

uio aocKsct, fa r:;\: t “ r::v 0mh - The 

tlioW e ivc 5 lm„a locmrJu.ul a final! 7"°”’ * hat 
the completion of the record, of showiim thZZ^Z^ Lefoi ' e 
net voluntmy, 0I . made ° A , ° COnlcs5io “ ™ 

not accurately . ccordcd. Tl,c accused i, dcprivclTof " “ is 

tumty when he is not asked to si™ tw ; ' ? • 1 . * thls °PP 01 ’- 
if it is not signed tho record t •' nc . nn3 *«flfcmg statement. 
AfflnfiQco ’ tJ ° C0ld ^ incomplete. Section c 
Act X of 188. was not intended to cure such a defect M , 
confession is complete, the law requires the V • . ** ^ ieu a 
certain endorsements at the foot of the ^ aS 'f trate to “ake 
«.C« endoiscmcnt. arc omitted”'!^ ““‘n' " “ 7 ° f 
to to taken to .ho. that theprovlsions of the I M “ W C ' ,l ' Ima 

t! fy with; but it l„„t .pp,y utro IT 

not complete on the part of the per™ matin “ it 1 ” 

wouht be based, not on what , f . Ihe conviction 

stated, but upon evidence of what iZlndZllVt' 1 
confess on is no confession and cannoi hi i ? ^ Such a 

Even if evidence be taken under section 533 th ° aCCUSed ‘ 

the confession was ,7^ made by the accused/ Th^dZ^ 
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means in accordance with the precisions of the lac in that respect, 
and where the accused is not asked to sign what he has stated, 
or being asked, has refused to do so, no evidence can prove that 
the confession was duly made. 

Paesoxs, J : — This is an appeal by the Local Government against 
the order passed by the Sessions Oouit of Ahmednagar, acquitting 
Raghii Mahadu of the offence of murder with which he was char<r- 
ed. The chief ground of the appeal is that the Sessions Judge 
improperly rejected, as inadmissible in evidence, the confession 
made by the accused to the committing Magistrate. 

It is somewhat difficult to ascertain what were the precise rea- 
sons which led the Sessions Judge to hold that the confession was 
inadmissible, and could not be treated as evidence, as he did after 
he had examined the kdrkun who took it down in writing, and 
after he had allowed it to he read and recorded in the ease. It is 
true that the Magistiate had not fully complied with the require- 
ments of the law in recording the confession, for he had not obtain- 
ed the mark of the accused upon it, but the Sessions Judge evident- 
ly thought that this omission was not fatal in itself, for he says 
that the argument of the pleader to that effect does not commend 
itself to him. It seems that the omission plus the prejudice 
that the Sessions Judge think, was caused to the accused in liis 
defence by the omission was the reason which led to the rejec- 
tion of the coufession, for the Sessions Judge says : ‘ The error, 
therefore, of tho Magistrate in omitting to ask the acused to sign 
the statement was, having regaicl to the probable intention of the 
Legislature, of such a nature as may have seriously prejudiced the 
accused in his defence on the merits. It may have deprived the 
accused of the oppoitunity given him by the law, of denying the 
accuracy of the confession, and the statement is inadmissible 
in evidence under section 91 of the Evidence Act I of 1S72 and 
under section 533 of the Code of Criminal Procedure (Act X of 
1882), which so far from affording a remedy for a defect of this 
kind expressly excludes from the operation of the section errors 
which have injured the accused as to his defence on the merits.’ 

It becomes, therefore, necessary to ascertain exactly what see 
tion 533 of the Code of Criminal Procedure means. In the present 
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ease we have a confession recorded under section 36 1 tendered in 
evidence, but it is found that one of the requirements of the 
section has not been observed, i iz the record is not signed by the 
accused. On this account the record is inadmissible in evidence. 
Under the provisions of section 91 of the Indian Evidence Act, 
oral e\idenee would be inadmissible to ptove the terms of the 
confession, and this was the htw under the Code of 1S72 as regard- 
ed confessions taken otherwise than in the course of a preliminary 
inquiiy. (See the case of Bai Lilian l) and Reg. v. Duya Araud 
and llanekod Khalpo^K) The Code of 18S2 ; however, h is in section 
533 introduced an important alteration. It cxpiessly allows oral 
c\ idenee to be given that the accused duly made the statement 
iccorded, and itpro\idcs that notwithstanding any thing contained 
in the Indian Evidence Act, section 91, such statement shall be 
admitted if the cm or has not injured the accused as to his defence 
on the merit* 5 . This seems to me to be capable of but one meaning. 
I can see no ground for the nice dist action drawn in Jai NaragLii 
Hal v. The Qaecn-LJmprrss between omissions to comply with 
the law and inf i actions of it. That ruling was doubted in Lab 
(Liancl v. Q e^n- Empress' 1 ', dissented from in Que»n-J'mpr ss v. 
Thrani Bdlaji ^ , and I agree with Strachey, J., entirely on this 
point, and I think that section 5^3 is intended to apply to all 
cases in which the directions of the law have not been fully 
•complied with. 

The result is th s. The record of the confession i^ inadmissible 
owing to a failure to comply with the law, and nothing can make 
it admissible, butiarol evidence may be given of the terms of 
the confession, and those terms, if and wdien proved, may be ad- 
mitted and used as evidence in the case. As legauls confessions 
made and recorded by a Magnate in the course of a preliminary 
enquiry, theie does not seem to have been any material alteration 
in the Jaw. Section 246 of the Code of 1872 peimitted evidence 
to be given of the statement made where the record was informal. 
In the case of Reg. v. Beet j 0agab% the Judges deal with such 
a confession and use it in evidence although it is not signed. 
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holding that the defect had not in any way umh r the circum- 
stances prejudiced the accused, and this, too, when there was no 
evidence adelucccl to piove the statement. I notice that the note 
hy the editor of this report is very misleading, since it ignores 
the distinction tint there was between the confession in the two 
cases it refus to, and erroneously calls them simil \v confessions. 
There is, how ever, a pioviso to the section, namely, that the error 
has not injured the accused as to his defence on the m exits. This 
is, of euuise, a question to be determined on the merits of each 
particular case, and it L impossible to lay down any rule on the 
subject. In the piesent case the Sessions Judge only says that 
the error may ha\e deprived the accused of the opportunity, given 
him by the law, of denying the accuracy of the confession. It is, 
however, a matter of evidence whether he was actually so depriv- 
ed or not. If, after the record had been made conformable to 
what the accused declared to be the truth, his signatui e to it was 
not taken by mere oversight, it is difficult to see how he could be 
prejudiced by the omission. It might be diffeienb if he had 
denied the accuracy of the statement as recorded, and if on that 
account hL signature was not taken, though in that case the 
objection would be not so much one of prejudice as one of no 
confession at all. We observe that in the Sessions Comt the 
accused denied making the statement. The Sessions Jo dire oimht 
on this pomt to ha\c taken the evidence of the kidkarni to whom 
was deputed the duty of asking the accused to put his raaik to the 
record, and of the Magistiate who examined the accused, and have 
ascertained whether the accused duly and voluntary made the 
statement recorded, and why his signatui e was not taken, and 
then decided whether or not the statement should he admitted. 


As there has been no proper inquiry in the present case on the 
above points, and as the confession after be ng admitted in evi- 
dence has been held inadmissible on insufficient reason^ we reverse 
the order of acquittal, and direct that the accused be retried. 

Uaxade, J -.—This is an appeal under section 417 from an order 
of acquittal passed by the Sessions Judge of Hager, who, concur 
ring with the assessors, found that the charges of murder and 
culpable homicide brought against the accused were not proved. 
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The alleged mimleis took place on 1st Miy, 1337, when the vie- 
tiais, who were the wife and daughter of the accused, first disap- 
peared. On 13tli May, IS >7, accused Is alleged to lia\ e made a 
sdf-inalminatmg scitenent before the committing Magistrate, 
Ik 0., in s hidi he admitted having in a fit of anger, shuck his 
wife twice — once befoie and again , liter she hod dashed the child 
with hci on the giounl. The statement was taken down in Ma- 
idthi by a cloik, who was examined as a wdne^ in the case, m the 
piesence of the Alegisti Re, who made an English meinoian lum of 
the same. The vernacular statement was not signed by the accus- 
ed, iiol did it bear hmmmk. According to the cleik, he lead over 
the state nx nfe to the accusal, who admitted its couectness, and 
then he made it over to a kidkarui to make a inaik for the 
accused, but the kulkirui did not make tlie n aik. The Sessions 
Judge h‘U that this statement was inadmissible in evidence, an 1 
as accuse 1 denicl all knowledge of the change, and theie was no 
other leliable cv idenag tlie accuse 1 was acquitted and disihm^cd. 
It was contended before us that under the circ .instance s the 
defect in the staRment was cuicd by the evidence of the club, 
and that the iSess ons Judge was in enor in cxclulmg this confes- 
sion fiom his considendion. Section 533 1 ly s down tliat, if the 
error had not injunct Hie accused «is to his defence on the merits, 
evidence ma) be taken to pmve that the mease 1 poison duly made 
the st dement in respect of which the record was defective. The 
Sessions Julge in this eim wa> of opinion that the o nission to 
obtain the signature or maik of the accused pen son w t «& a defect 
which affected the defence on the me*. its, and 3a, thercfjie, held 
that the defect was not cried under the provisions of section 533. 
The point for eonsidei dioa is thus whether the defect was only 
one of form which could be cuiedt or w a^ one which affected the 
merits of the defence. The decisions of this Couit in Rey v. Bat 
Rafuh l) and the o*h u* cam, Reg . v. Daya Jnwul 2), which followed 
that ruling, went the length of interpreting the pro/Mons of the 
corresponding section of the old Act so strictly as to exclude all cral 
evidence in ca.es of defects in the record, leprcsoated by the fad- 
tire of the accused to sign or make his rank, or when the state- 
ment was not tike a down in t!u form of question and answer 

Kl) (lS73;I0B^u II. 0 Ihp.,lGo. (2 (1874) 11 Bern II. C. Hep,, 44. 
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(Ren. v. S/u'tya 11 ) ov when the statement was not authenticated 
by the Magistrate’s endorsement of its accuracy. When the cer- 
tificate was not recorded at the tim», but was appended after 
some days, it was similaily held that the irregulaiity was one 
wh ch made the confession inadmissible (hmpre ss v. ba/i Kar-oo 
and Goundi jSafhd 2 ^). The stiictness of these rulings appa- 
rently suggested the change in the wording of the present sec- 
tion 5 i3. 1 he other High Courts hare not interpreted the oil 

section w ith the same strictness. In 1'r/ips c$v \ . liamai/ji/yn t J the 
decision of this Court notid above ( 11/ j v, Shlvyi'j was not fol- 
lowed, and that High Court held that oral evidence was admis- 
sible. In hmprf'S of India v. Bh in on* , failure to append the 
memorandum in due form vva-j liel 1 not to reu ler the confes- 
sion inadmissible. In the Q u an v. Kola Chun l Pal > similarly, the 
High Court of Calcutta sent the case back for the examination 
of the Magistrate with a view to lomove the defects caused by 
nou-compliance with the provisions of the old section 316. In 
Ij'iiprut s v. Jfaudn Shull '•> the High Court of Calcutta held 
that the defect represents l by the taking do.vn of the st dement 
in the form of narrative, and not in the form of question and 
answer, did not prejudice the defence of the accused. The strict- 
ness of the ruling in Jai Nat ay an Ra v 'Lie Qireu-E „press‘> 
was not appioved by the same Couit in Lakhand\. Qii“nu- 
E.npns when the detect, in both eise^,, was repieientel by 
theanswets being taken do viin a language other tin i that in 
which the accused gave them to the Magistiate. In R g. v. Daia 
bai/al °, this Court held that f.ulmo to sign the statement did not 
affect the a hnissibility of it in ev idencc, if it did not preju lice 
the prisoner. The true principles which should govern such cases 
were cle rrly laid down in Qiiran-E npreis agrinst Viran 1 ^. A.sstrt- 
ed there, section 503 merely gives legal sanction to the maxim 
Omnia prasumuniar i He me acta”. When no attempt has been 
made to comply vv th the provis’ons of the law, section 533 will 


O (1876) X 15 )m , 2’9. 

(1S8C) 0 Bora., 285. 

(1878) 2 Jlul, C. 
w (1S80) 3 All , 358. 

<« (1875) ’leal W. It , CO (Or.Bil) 


(1882) 8 C i 1 , C1C. 

O (18 ! )J) 17 Oil., 802. 

" (1801) 33 Ci!., 5 9. 
t9 > (1S74) 11 D«n. H C. Eep, 037. 
>' (1880)0 Mul., 221. 


* 




♦ 






APPELLATE CIVIL 


VOL XXIII.] 


BOMBAY SERIES. 


not render a confession admissible. Judging by this test, it can- 
not be sud in the present case that the Magistrate made no at- 
tempt to comply with the provisions of the law. He made a me- 
morandum in English. He pat the questions and answers which 
were taken down in his presence by the clerk, and these weie 
* cad to the accused, and admitted by him to be correct. The memo- 
randa n and certificate are all in proper loan. The failure of 
the kulk irm to mike the mark of the accused was apparently 
not notice 1 through malvertenco. It dres not appear that there 
is any room foi presuming, as the Sessions Julge has appirently 
done, that the accused might have cln»ged his mind, and tint 
adm ttmg the oral evidence of the Migistrate and of the kulkarni 
under section 3-33 would prejudice the defence on the merits. It 
must bo admitted that the clerk’s evidence by itself was insuffi- 
cient for the purposes for which it was given. The pi execution 
should have given the endenee of the Magistrate himself who put 
the question, and recorlel the ansyer. It is also not clear ho v 
the prosecution could not find out the whereabouts of the k ul- 
karni, who wxs asked by the clerk to make the mark for accused. 
Such furthe evidence appear, to me to bo eleady a Imisdble under 
section o33, and in suclr a case as this, where the confession is 
the only reliable evidence, it seems to be necessary, in the inter- 
ests of justiee, that this e\ idence should be received, and the ca^e 
retried. I would accordingly reverse the ouhrof acquittal and 
direct such retrial under section 423. 


ISOS, 

Quev 

EmprlsS 

r. 

It uriar. 


B fore Mr, Judtce Pardons and Mi « Justice 21 made, 

TO TAW A and another (ori jul Pianmn s), Appellants, V, BASAWA 

AND ANOIHLll (ORIGIN IL DlPEN t OA\ t s), El SPONDLNTS.* 

Hindi l uo—Inhent in e —Da i jitters — Sulci s^ion among daughters — The 
%Q>re^t d tughta entitle i to inherit the w\j 7 e estate -'Comp native \m rtg. 
In the Pies dency of Bombay, the principle ( f law \\h ch g warns the suc- 
cession of daughters inter se as 1m is to then fatha’s estate is, that though 
the Courts o ighb not to go minutely into the question of co npiratwe poverty, 
yet where the difference m veiltli is marked, the whole prjporfcy p isses to the 
po >ust daughter. 

* c eeond -Xppwa], Iso 3177 of IS07. 


ISOS, 
March 21. 
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r j a Z7ZZV rom th0 tW<m of A - Di « 

• Suit for partition. The two plaintiffs were the asters of 
the first two defendants, and they sued fora partition of their 
father s property consisting of three fields and a dwelling-house 

They alleged that he had died without male issue ; tit their 
mother had died two years before suit : and they eiaimed tit. 

“ ^ at 1 1 1Q y an(1 tIleii ’ sixers (defendants Nos. I and 2) were 
entitled to succeed to their father’s property in four equal sires. 

The third defendant was the son of defendant No. 1 and -r 

16 Wa3 m Possmioh, he was made a party to the suit. 

Defendants Nos. 1 and 2 pleaded (inter alia) that they were the 
fZrftl “I 0 l T Si$keV * and W ° re> thore£ore > entitled to inherit 

e : dusbnof the ™ 

nJ"ed C °that 0f tl!r fc ^ tbat aU the -^ers were 

' ] ^ respective Ii us bands of tine plaintiffs wom ’ 

r« on»n tls a„a tllal t]le 1^""“ 

eiK.ui.uni, nro in comfortable circumstances ; that defendant 

P T SSKi ° f W, and « 

1 , thc Cmr W*m. The Court, therefore, held that she 

Zzzxzr* ta * ***"<£ 

,,phe,j “ y th0 

tlrnft J^ntilh 0 ll mi l “A" tllat thE 33C ° nJ defond:!:lt « ™ch poorer 
and it is \XiZt b , i! T TA T m:l A :1 bsfo * -other’s Lth 
respectively (1) 5!) acres of haVrid % ° 1 1>lam,JiK ^ 1 aad 3 they o-.ra 
house. Tlie 3(5 , Ta u m J ? T llol,ss and < 2 > acres of land and a 
it appears, ^ 

jt 

phtin tiff’s Imsband admits tint tin «L \ TAT ^ tbat time * Tlle sec »od 
or four years before sni , h^“ntlT 7 ^ d « d 

owns neither , and that T s t h e poA ^ ** = *“* <*• f 

*>'<**«* No. 2 lives by 1 ^ ”*** - 

worth Its. TOO or 8)0; that he M«se5 fe ^ ^T~LT^ 
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traded in cotton with a sir all capital oc Its. 300 or Its. 4C0. Another witness 
says defendants Kcs. 1 and *2 are the poorest of the s ! .siers ; that defendant 
Ko. 2 owns no house or land, and that her hmb nd also was a pocr man : 
but he adds that defendant JSfo. I 'is as p or as ■ defenlaiit Xo*.'. : 2- : i\nbther 
witness gives similar evidence. The first defendant, too, declares that defend- 
ant .so. 2 is poor r.nd that because she is so { om, and has ro house cr lands, 
she (the first defendant) gave her a portion of the suit jnoperfcj. One of the 
plaintiffs' own wilnostei has added h r s testimony to prove that the second 
defendant .is the poorest of the sisters. 

u As against the plaintiffs I think that the Subordinate Judge’s finding, 
that the second defendant is entitled to the whole of the property, is justified 
by the evidence. The first plaintiff is clearly well-to do, and although the 
second plaintiff’s husband’s land is mortgaged, there is little doubt that she 
is considerably better off than the second defendant. 

i( The respective titles of the first and second defendants are not 
actually in suit now, but the evidence shows that iho first defendant is much 
better off than the second defendant. The statements of certain witnesses 
to the effect that the first and the second defendants are on an equal footing 
as regards wealth, are obviously untrustworthy. 

u The contention that, even if the teccr.d defendant is the poorest, the 
plaintiffs still have a right to demand a share, cannot he admitted in view of 
the circumstances of the case. Xo doubt, the Courts ought not to go minutely 
into questions of comparative poverty ; hut where the difference in the wealth 
is marked, as, I think, it is in this case, then the law, as it has been inter- 
preted by authority, requires that the -whole property* shall pass to the poorer 
-• sister.” 

Against this decision the plaintiffs preferred a second appeal 
to the High Court. 

H , l>. Chaubal, for appellants (plaintiffs) : — The general rule 
is that all daughters succeed to their father’s property in equal 
shares. The only exception to this rule is that, if any of the 
daughters is absolutely indigent or destitute, she alone inherits 
the property to the exclusion of the others. The texts bearing 
on this subject show this beyond dispute: see Mayne’s Hindu 
Law, para. 514. But, if all the daughters are more or less pro- 
\idecl for, the Courts cannot inquire into the question of their 
comparative indigence or poverty, and must distribute the in- 
heritance equally among all the daughters. 

Daji Ahaji Khare, for respondents (defendants) It is found as 
a fact that defendant No. 2 is not only the poorest of all the 
sisters, but is absolutely without any property at all. She has 
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no lands and no Louses. She earns her living by selling milk, 
wlnhfc her si-ters own each between 60 and 40 acres of land and 
besides several houses. There can be no coinpai Ison between her 
condition and that of her sisters. That being the case, she alone 
is entitled to succeed to the whole of hoi father’s estate— Bahtlmb 
v. MauihluibaK ; Poll v. Km ottuu - ; A wlh Kamnri x. Chandra, 
J)ai {i . Stim th Uma Deyt v. Guhoo/utniiil 

Ivan i dl, J.- In this case, the sole question for consideration 

is whether the Couits below have coircctly laid down the prin- 
ciple of law which governs the succi ssion of daughters intnr si 
as heirs to their lather’s estate. 

Hie two appellants and the fiist tno respondents are full 
sistei s, and all of them lure lnanied dui mg their father’s life- 
time. The oiiginal claim was bi ought by the appellants to 
recover their half share m their father’s lands and house, and 
the defence was that the first two respondents weie entitled to 
theii father’s property in prefeicnce to the appellants, as they 
were the poorest among the sisters. Both the Courts below hav e 
found that re-pondent No. 2 was the poorest of the four sisters, 
and that she alone was entitled to succeed as heir to her father 
The appellants claim was accordingly rejected. 

]Mi. Chauial, for the appellants, contended before us that it was 
onlv the absolutely indigent m.nied daughtei who had a pre- 
ferential claim ovei her well-to-do sisters, and that when all the 
daughters are more or less provided toi, there was no prefer- 
ence, and all shared equally. The lower appellate Court appears 
to us to have correctly laid down the principle of law when it 
stated that, though the Couits ought not to go minutely into 
the question of eompaiative poverty, yet where the difference 
in wealth is maiked, the law requiies that the vv hole property 
should pass to the poorest sister. The principle was first laid 
down in Bahtlai v. MauJihaljtu 1 , namely, that rn this Presi- 
dency, as between rnrmed daughters, succession was regulit- 
cd by their comp native endowment or non-endowment. The 
Sanskrit words used in the original texts for “ endowed ” and 
“ unendowed ” are “ sultan ” (with wealth) and “ niulhan" (with- 
er) (1861) 2 Burn. H. 0. Boi.., 3 (V, C. J) (?) ( i 8 79) j All., 561. 

P flSCO) C Born, H. C Bop , 1S3 (A.C.J ) (0 { 1878> 3 I. A , 4 *. 
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^sfelth). It was accordingly ruled in Fob v. Xatolnm^ 
comparative poverty was the sole criterion for settling the 
As of the daughters among themselves. It is true that in 
it hi la country, no distinction is recognized between poor 
$ lich sisters, and in the Bengal school the criterion is the 
dual or potential capacity of having male issue. This difference 
"fff the three schools is due to the diversity of the interpretation 
put upon the word “ apiatisjtfJiifa,” u*ed in a text of Gautama, 
which has been transited C( unprovided for with wealth by some, 
and with children by other, commentator**. In A mill Kumar i 
v. Chandra Dad 1 > a case which bears close lesemblance to the 
present, this point was carefully considered. In tint case, 
also, the dispute lay between four sisters, two ot whom had 
brought separate suits, each for her half share of their fathers 
propel ty, against strangers who pleaded that there were two 
other si*tcr* in indigent circumstances who w r ere preferential 
heirs. These two sister* were subsequently joined as co-defend- 
ants. All the four sister* were married, and the Court held 
that as the plaintiff* were in much better circumstances than 
their sister-defendants, they were not entitled to succeed as heirs, 
and accordingly rcvei sed the decree of the lower Court, which 
had ordered equal division as between the four sisters on the 
ground that none of them were absolutely indigent or beggars. 
In Dav.no v. Daibo'** this same view was enforced in a contest 
between two maided sisters, and it was further held that the 
words <c provided for' 5 did not necessarily mean provided for 
by the father, but that it was the equivalent of ''possessed of 
means Their Lordships of the Privy Council in Srrnaii 
Dma Deyl v. Goloolanund b similarly held that the claim of 
the indigent or unprovided-for sister to maintain the suit was 
superior to that of her richer sister. The Courts below have 
thus correctly interpreted the law, and we see no ground to 
interfere. We accordingly confirm the decree of the lower 
Court and reject the appeal with costs. 


Toi AW A. 
V* 
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Appeal dismissed* 


(1) f 839) 6Bon # ff.C,r<jp, 183. 
<Q (1873) 2 All » 061. 


H (1882) 4 All,, 243. 
(1S78) 0 I. A., 40. 
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1S08. lb. J,S [ lV Pa < m an l Jf- Jus’ ee llanad . 

Manh BAI RAiIBAI {0M ' >I - V L Pi'i'Tir.). AppBL^srr, ®. BAI MAXI .oijgihal 

■ — DlFENDAM?), HlSP 02 v t DE\T.^ 

I 'W tlji ,* eH ,,, 

VT","/ 9 ' ' J ' ie ‘ l ~ r ‘ ,? ' t ' "/ -PfijieUi/ Ja (Jr of ISs 2 >, SW,. 3 >3 

Th, „ r Ilh.T , ,k , „■ p K « ,„,SI . 

1 L s u lul ‘ 2 1 t'»o fi w Cm of Piopj.ty Act (IV of ISS2). 

Dha: modus Dm \ y t t nun DmiC) followed. 

Second appeal Lorn tin dee\u i of T. Walker. Disfciict Jud >e 
ot burnt. 3 

Suit for Futuna. Tne relation ,h ip of the pxrfc.es will appear 
iiGin tiie loll owing pedigice 

Lalbba’ = Bai Vu\« i 

, _L 

Blaevandx, IV, JUm, B Jjxd. 

1 Ptft 1(1 l\fc f 

I I 

Rvubai, Bn lain 
Pn’ntiit 

^Tho piopeity m As, noy both movtaWe an 1 immoveable oii- 
gmally belongol t> Lxlbhai. Hi, son Bhxgvanla, pr< kceasjd 
him, lean g two daughter, Ru.ihai (the 1 lm.iiiif) and Tap. 

Lxlbhai died in Ja t« uy, ISM. By his a dl In bequeathed his 
propet ty to Ins nidot. Bai Vijh ,r for l.A an 1 after her dexfch to 

his daughters an l the diughtus of his predeceisod son in equal 
snares. 1 

Bai Jasi dud on n th May, ISM, and Bai Vijkor on °4fch 
Match, 1691. ~ 

In ISO 3 the piescnfc suit was fil.d by Bat Ilamlni to recover 
by partition her shale in the propu tv in dispute. 

Pending the suit, Bai IT pi died. In aecoi dance with her direc- 
tions hex husband executed a deed of gilt conveying her share of 
the property to the plaintiff. This deed was duly registered. 

* <5 ct 0 ’ul Appeal, No. 1095 of 1801. 

Ul (1S87), 11 Cal , 4i6. 
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On the strength of this deed of gift, pi untiff claimed to 
recover* Bai Tapi’s share as well as her own. 

Defendant Bai Maui pleaded that the gift of Bai Tapi’s share 
was invalid, as it was not accompanied by delivery of possession. 

The Court of first instance held that under sections IBS and 
123 of the Transfer of Property Act (IY of 1 SSI) delivery of 
possession ^as not necessary to validate the gift A decree was, 
therefore, passed, awarding ti the pi i in tiff Bai Topi’s share as 
w ell as her own. 

On appeal the District Judge held, on the nuthouty of Vam- 
4cV v. No ray an Daji l \ tint the gift was invalid, as actual 
possession wa 5 not given to the donee. He, therefore, \aned the 
decree by awarding to the plaintiff her [th share only in the 
property in «uit. 

Against this decisio 1 plaintiff prcfexicJ a second appeal to 
the High Court. 

K. JL Jluvui i (with G. M. T ipat'u) for appdlmt - Under the 
provisions of section 123 of the Trindffr of Property Act (IV of 
1SS2), delivery of possession i> not lmmssiry t) validate a gift of 
Ini noveablo property. The transfer cm be effected by a deed 
duly regUtcre 1 — Diarutohs Bn v. Nh'annl Bn'i*\ 

Gaupif Sddjshiv Ren, for respondent — UmLr the Hindu law 
transfer of possession is necessary to gt * e validity to a gift of 
im noveablo property. Registration dots not give the donee 
either aetuil or ce istrnctive p iSsoWn r, an 1 cannot, therefore, be 
treated as equivalent to delivery of possession — Ya^?ulev Bhat 
v. Naragmi Dajl 1 . This ruU of Hilda law is not affected by 
section 123 of the Transfer of Piopeity AM. Section 123 of the 
Act leives the rule of Hi ldti law o i this subject nntouJied. 

P mso.Ns, J. . — Wo neel not dRax->s the question of consent of 
coparceners, Jbecause we are not dealing with the case of a gift 
by a co-paicener in unliviled family property. The parties 
are benelieiaries under the will of Lilbhai, who left his property to 
his widow for her life and then to be duidel among hh children 
and grandchildren, that i*, to the parties in thU suit, one of 


Bai IUmbai 
v. 

Bai SIaw. 


a) c 8o2) 7 Bom , 131. 
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— . 1 808 ‘ . whom has given her share to the plaintiff, who sues for this as 

Bi! Bambai well as for her own share. To such a transfer the provisions of 
Bax Manx, soction of the Transfer of Property Act apply and the plaintiff 
has the right to enforce a partition of the property. This has 
hardly been contested in argument before us by the pleader for 
the respondent, who has directed his attack upon the validity of 
the gift to the point that the gift was not accompauiel by deli- 
very of possession. We think that this was not necessary under 
the law then anil now in force. 

Section 123 of the Transfer of Property Act, 1832, provides 
that the transfer must, be effected by a registered instrument 
signed by or on behalf of the donor, anl attested by at least two 
witnesses. This has been done. Nothing is said about delivery 
of possession,-.^ if this was an additional requirement it surefv 
wou d have been so stated. It was argued that no mention of it 
was necessary, because section 123 preserves all the rules of Hindu 
law, but it only does so save as provided by section 123. The 
a cut a iga -ourt have construed these sections in the case of 
Marmodas Das v. Nktariai IW and decided that the Hindu 
rule of law, that delivery of possession is essential to complete a 
gift, has been abrogated by them. That ease was decided as lon- 
ago as 18S7, and its correctness has not, as far as we are aware! 
ever been doubted, and the Legislature has not amen led the Act 
as we think it would have done had the decision been contrary- 
to the intended provision of the law upon such an important 

point. We follow that decision, and, therefore, hold the gift to 
be a valid transfer of the share. 

We vary the decree of the lower appellate Court by substi- 
tuting a for ith share and give the appellant her costs in this 
Corn- . The costs in the Court of first instance and in the lower 
appellate Court will be in the proportion of A to § as between the 


O' (1SS7) 14 Cal, 446. 
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appellate civil, 


' JustwG Parsons and Mr . Justice Ramde. 
(toiowal Dnawsi), Appellant, ». HAYA 
’ ° THEKS < 0WQI - V ' 1 P^axn’tims), Respondents.^ 
Code (Act XIV of m2). Sees. 2 Li, 278 to 28 
"the decree-holder and the repressive* of t 
Jo attaclied Property where representative jut 
attaclled property as trustee cf third parti 


7'™ COrtahl liable to 

• decree obtained by them in Suit No 5 1 0 f joog 

aya, deceased, who had been the head of a math 
was Pnis P ',° peity 1aa beon attached in execn- 

1 the rr C6SS0r in 0ffice ’ had Gained the 
gioand that the property belonged to the 

'Daily, ail d was not. therefore, liable to satisfy the 

;:zS“ t ”» 

, d t . ' aud granted tLe declaration. On 
|lM , UDd f SSCtion 244 the Civil Procedure 

:J; b t0 t W «*“ ***d in execution 
8 8> and that a separate suit would not lie. 

« decree of the lower appeal Court should be 


, re tne representative of a jud-n 
claim to property which is attached 
is hands, the investigation of the claim 
provisions of section 244 nf tu n i 
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Second appeal from the decision of L. Crump, Assistant Judge 
of Dh&rwdr. 

Om Gulaya was the Swami or spiritual head of a math situate 
in the Dharwar District. He died in 1874. The defendant was 
his disciple and successor in office. 

The ph intiffs obtained a decree (in Suit No. 591 of 1888) 
against the assets of the deceased Gulaya in the hands of the 
defendant. 

In execution of this decree, plaintiffs attached certain lands 
as fanning part of the deceased’s estate. 

The defendant objected to the attachment on the ground that 
the lands weie the piopeity of the math and not the peisonal 
property of the deceased Gulaya. This objection prevailed and 
the attachment was raised. 

Thereupon the plaintiffs in 1894 filed the present suit to 
obtain a declaration thifc the lands were liable to attachment 
and sale in execution of their decree. 

The defendant pleaded {inter alia) that the lands belonged to the 
math; that the deceased Gulaya had no personal interest in them, 
and that under section 244 of the Code of Civil Procedure (Act 
XIV of 1882) the question ought to be decided in execution of 
the former decree, and that the present suit was not maintainable. 

The Suboidmate Judge following the ruling in Seth Chand 
Mai v DuiffCi Dii 1 held that the suit was not barred by section 
24 h of the Civil Procedure Code. He £mther held that the lands 
in dispute weie attached to the math and that the deceased 
Gulaya did not hold them in his personal capacity. He, therefore, 
held that the lands were not liable to attachment and sale in 
execution of the plaintiff’s deciee in Suit No. 591 of 1888. This 
suit was accordingly dismissed. 

On appeal, the Assistant Judge held that the lands were the 
personal m&m of the deceased Gulaya, and as such liable to be 
attached and sold in execution of the plaintiff’s decree. He* 
iheretoxe, reversed the first Court's deciee and granted the deco- 
ration sought. 

0 ) (1839) 12 All , 318. 
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this decision defendant preferred a se 
the High Court. 

„ff W n Sl T Jehan 3 ksIla7l > for appellant (defendant) 
of the Code of Civil Procedur 

cider passed In the execution 
attachment 
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proceeding for the 
was an order between the parties t 
eir egal represent Rives, and one relating to tl 
e decree, It falls, therefore, under clause i c ) o: 
The only remedy, therefore, open to the party 
the order was to have it set as, da in appeal and n 
rate suit -Chowdlnj Waled An v. Mn Smf J uma 
i aram,' ; Latin v Latin, ^ , Punchunun v. Bahia B 
V. ICuiij ti<n . £ ei / t Claud Malv. Da-.ga 6) . 

Assuming that the suit is not barred by seet 
Code, we contend that the decision in Jamal v. 
applicable to the piesent case, and the lands in dis 
held to belong to the math, as they stand on the sa 
the lands which were the subject-matter of that sui 
Daji Abaji Kkare, for respondents (plaintiffs) 
seek to attach pioptity, which they alleoe Loir 
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who was jangam gum of the appellant* On Gulaya^s death, 
appellant, as his disciple and successor in the wa ha, brought a 
suit to eject the respondents from the possession of the lands, 
and obtained a decree in hL fa\our, the mortgage b ing held to 
be invalid, and not binding on the appellant. The respondents 
thereupon sued for the money due on the mortgage-bond, and 
obtained a decree against the personal assets of the deceased 
Gulaya in the hands of the appellant. In execution of this decree, 
lands other than those mortgaged were attached as being the jat 
indm property of the deceased Gulaya, but the attachment was 
removed on the application of the a} pellant. 

T ereupon the respondents brought the present suit for a 
declaration that the lands were jat iaam of Gulaya, and liable to 
be attached and sold in respect of his debts, and thi* claim was 
disallowed in the Court of hist instance. The Assistant Judge 
in appeal reversed that decree, and gave the declaration sought 
by the respondents. 

The appellant has preferred this second appeal from the de* 
cree of the Assistant Judge, and Mr, Manekshah, phader for the 
appellant, raised the objection that the respondents had no right 
to brirg a separate suit, and that their remedy was by way of 
appeal from the order passed against them in the miscellaneous 
execution proceeding. It was contended thar the order was an 
order between the parties to the suit and their legal representatives 
relating to the execution of a decree, and as such fell within 
clause (c) of section 244, and [not under section 280, and no 
separate suit could be bi ought to set aside the order. The 
question for consideration is thus whether the order in the mis- 
cellaneous proceedings must be regarded as an order relating to a 
question arising between the parties and their legal represent- 
atives in the matter of the execution, discharge, or satisfaction of 
a decree, or whether it is an order under section 280, in which 
latter case a separate suit is maintainable. 

The distinction between the two sets of orders was considered 
by the Allahabad High Court in Bahori / al \\ Gam Sakai < l > 
and by the Calcutta High Court in Puuchanu* Bundopadhya r. 

CD (1883) 8 Ally 626, 
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Babm Bibi In the last of those cases, it was laid down that 
section 24 4 must be liberally construed, and whatever diversity 
of opinion might have at one time prevailed on this point, it is 
now settled law that all objections by the legal representative of 
a judgment-debtor that the attached property is not part of the 
assets of the deceased judgment-debtor available for satisfaction 
of the decree against him, but belongs to the legal representative, 
in his own independent private right, must be disposed of un- 
der section 2\4}~ChowJkry Waked Ali v. Musmmd Jumaee [t ; 
Mavumii v. t ; Nimba v. Sitaravi W ; Lallu Trihhowcm v. 

Ball u Bhagwan & ; Raj rap Singh v. Ramgolam Roy 6 ; Piifichnwn, 
Btmdopaahga v. Rabin Bibi G - Seth Ckand Alai v, Burg a Bez S K 
At the same time, an exception has been recognized in the case 
of objections raised by the legal representative as trustee for a 
religious endowment or ehaiity, that the property attached is 
not liable to be sold in execution of a decree ngiinst his pre- 
deee&sor-in-tirle. Such objections have always been considered 
as made under section 1 78, and from orders passed on such 
applicuions there is no appeal, and a separate suit is the only 
remedy. This distinction is based on the wording of section 
280, which expressly applies not only to cases where the property 
attached is not in the possession of the judgment-debtor, or of 
some person in trust for him, but also to cases in which the 
judgment-debtor’s possession was not on account of himself, or 
as his own property, but on account of or in trust for other 
persons. The incumbent for life of devasthan or wakf propeity 

comes within this latter class of cases. 

* 

When a judgment-creditor attaches such property in execution 
of his decree against the incumbent for life, and the legal repre- 
sentative objects on the ground that it is trust property, a differ- 
ent set of issues arise which have no relation to the execution, 
discharge, or satisfaction of the decree as between the parties to 
it. Besides, even if the legal representative remains quiet, the 
attachment might bo with equal efficacy questioned by a third 

m (1890) 17 OaL, 711# (S> P. J. for 1 8%* s 754 

a (1872 ) II Bong h R # , 119. *6 (1 88) 16 Cxi, 1. 

(3) (1886) 10 Mad., 117. G) (1890) 17 Cal., 71' 7 . 

<0 (1885) 9 Bom,, 458. C9 (13S9) U Atf , 813, 
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party interested in the worship of the shrine, and the legal 
representative thus really asserts a jus terln in such mat- 
ters, L e. 3 rights of persons who are not parties to the decree, or 
their representatives. The force of these considerations has been 
acknowledged in a large number of decisions. In Sudmdnt v, 
Sudan X) , it was expressly laid down that a new trustee of a 
maiha could not raise in execution proceedings any question about 
the non-liability of the maiha propeity to be attached in ex< ca- 
tion of a decree against the previous trustee. In Knth Mai Das 
v. Tajammul Husain® a suit by a Mutavalh judgment-debtor to 
have it declared that certain property attached in execution of a 
decree against him was uakf property, was allowed on the ground 
that such a suit was brought by him in a chai icter separate 
from his pi i vale capacity. The cases of Shanhai Dial v. Amir 
Haidar®* and N Image Churn v. Joqcncho Kafh (i l are still earlier 
authoiities on the s tme point. In Hoop Lall Dms v. Belani 
Meah^ it was held that when a judgment-debtor objected to the 
attachment of property on the ground that it was vakf 9 the case 
fell under section 280, and not section 244. In Bajrup Singh 
v. Bamgolam BoyW, Mr. Justice Wilson expressly recognized 
this exception to the general rule laid down by him, as resting 
on considerations which did not apply to eases falling under 
section 244. In Seth Chanel v. Dnuja Dei 7) , a similar exception 
was made on the same grounds. 

In our own Piesidency, the point has not jet been foi mally 
decided. In Gaeqadha j Bhlan \ . Gangadhar Trunbah®\ the 
point was incidentally raised, hut the case was decided on other 
grounds. In Sliri Ganesh Dhaiindhar v. Kishavnio* , an opinion 
was expressed that there w r as nothing to prevent a succeeding 
trustee of de\astban propeity from questioning in execution 
proceedings the alienations made by a pievious trustee. On the 
authority of this case, it was laid down in Vcmhtn v. Dhomh lW) 
that a manager of sanstMn might dispute the validity of a 


a) (lP86)0Mad,80. 

(23 {1884) 7 All., 8C. 
n n 880} % All ,752 

(1S74) 21 Cal W. K.» 305. 
<0 (1888) 15 Cal.) 437, 


CO (1888) 36 Cal., 3. 

(?) (1889) 12 All, 813 
CO P. J. for 1891 207. 

<0 (1890) 15 Pom , 625 
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decree passed against his predecessor in execution proceedings, 
without being obliged to bring a separate Miit. None of these 
decisions go to the length of ruling that such new trustee or 
manager is obliged to raise his objection in execution, and that 
no separate suit w ill lie. 

In the present case, the suit was brought, not by the new 
manager or trustee of the uiatha , but by the judgment-creditor. 
His right to bring such a suit rests on the same foundation as 
that of the legal representative or success r of the judgment- 
debtor in the incumbency of the de\ as than or charity. It may, 
therefore," be safely laid down tint the respondent-/ suit in this 
ease was properly instituted I would therefore, overrule the 
objection raised by the appellant’s pleader. 

On the merits, the case must follow the ruling m Jamal Suheb 
v. Mur gay a Suaui 1} , which was a decision betwrecn the parties 
to this suit in lespect of other lands, but the contentions of the 
parties were virtually the same ns in the present case. The 
nature of the tenure of tho lands must depend upon tire terms of 
the mam settlement made in regard to it. The extracts cle«rly 
show that both the lands are attached to the Virahta mat It a 9 and 
that both Gukya and appellant are only \ ahivitdais The state- 
ment made by Gulaya s gurtt before the In&m CommNsiom r is 
a self-serving statement, and as suc*h cannot be received as evi- 
dence so as to destroy the effect of the trusts created by the 
Government grant. 

fTnder these circumstances, following the luling in Janal 
Sahel Murgaya Saami- , I would reverse the decree of the 
District Judge, and restore that of the Court of first instmee, 
with costs throughout on the respondents. 

Parsoxs, J. -~-My learned colleague has fully stated the facts 
and mentioned all the cases which bear upon the fust point tbit 
was argued before us and has come to the conclusion that, where 
the representative of a judgment-debtor puts forward a personal 
claim to property which is attached as assets of tlrn judgment- 
debtor in his hands, the investigation of the claim must be made* 
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in execution under the provisions of section 214 of the Code of 
Civil Piocedure, but that, where he asseit* that ho holds the 
property in ti ust for, or on behalf of, or as manager of, some 
third pei son or body of poisons or a leligious chaiity or insti- 
tution, the cl mo must be investigated undei the provisions of 
sections 278 to £83, and the cider pissed therein cannot be 
challenged by an appe d, but mu4 foim tin subject of a separate 
suit. He holds, therefore that the present suit has been pro- 
petly brought, and that the Oomts beVnv had jurisdiction to 
hear and dt termine the suit and the appeal. 

I do not agree with this, but I do not onsidci it necessary or 
advisable to dissent theiefiom, seeing that, fust, this litigation 
dates from 18^8, the decree sought to be executed vas passed in 
1S02, and that this suit was filed in 1834, and, secondly, that in 
this second appeal we are dealing with the appellate decree in 
appt al of the *>ame Com t as won! 1 have heard the appeal from 
the order in execution, so tint, if we icversed the present pro- 
ceedings and reftrred the xespondbiifS to an appeal from the 
order, the second appeal to this Court would be precisely the 
same as this and would have to be decided on the very same 
imteiids, and with the same result. I shall, therefore, content 
my* *lf with placing on record my opinion that sections £78 and 
281 have no reference to any claim prefened or objection made 
by any pet son who is on the recoid as a paity to the suit. If 
this weie not so, it would not have been necessary to have used 
the genet al words in section 278 f as if he was a partv to the 
suit.” I do not see tint any distinction can be drawni from the 
fact that the words used in section 280 “ on account of or in 
trust for some other person 99 are joined to the words €t not on 
his own account or as his own property by the word e but 
These woids, I think, refer only to the nature of the proof to be 
adduced and the case to be established. In my opinion, when- 
ever a question arises between the representative on the record 
(whether originally sued as such or added before or after decree) 
and the decree-holder, as to whether property in the hands of the 
representative was of the assets of the deceased or not, that 
question must be determined by order of the Court executing 
the decree under the provisions of section 2 14. 
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Ialmifcthafc th* balance of authority seeing opposed to this 
view, but I think that the point has not received the attention 
it deserves, la most of the cases cited, the claim was of a per- 
sonal niture anl there was an opinion only expressed as to the 
other claim. No doubt the decision m S th Chand 21a! v. Darya 
Dei (0 is distinctly contrary to my opinion, but the decision in 
Ku,UjaJi v. Mayan, >] is, I submit m favour of it, for thae the 
claim in icsptcfc of two pa i eels of land was that they were tarvad 
property which the deceased judgment-debtor had no power to 
alienate and of which the representative was then in possession as 
the manager of the tarvad. I la}’ stiess on this latter case because 
it was quoted with approval by their Lo dships of the Privy 
Council in Piosut no ( oomar v. Kasi Das 3 . I also cite in my 
favour the opinion of O'Kinealv, J., in Puicftavtin Bn/idopndhya 
v* Belia Ihhi 4) to the effect that sections 278 to 283 do not 
cover the cas^ of anj contest between parties to the suit or their 
representatives on the record of the suit in icgard to the execu- 
tion, <li jdiaige or sati-J setion of a decree, whether the claim set 
up be a claim on the ground that the property is that of a person 
on the record or belongs to any third paity. It seems to me (he 
says) that the effect of the decision between such parties is, 
that the right to enforce or oppose execution against the property 
in dispute is decreed and finally determined under section 244, 
subject to the result of such appeal as is given to them by law. 
Prin sep, J., was of the same opinion. 

Upon the next point, I agree with my learned colleague. The 
Assistant Judge wrongly placed die onus of proving the inaliena- 
bility of the lands in suit upon the appellant. The statement in 
Exhibit 20, said by the Assistant Judge to be that of Gulaya, 
but which really Is the statement of his predecessor in manage- 
ment, Sludlmga, th-it the lands were his, ( ught not to have been 
given any weight to, especially when taken along with the other 
statements made by him as to how the lands were acquired. It is 
dear fiorn the Exhibits 58, 57, 4 2 and 13 that the lands be- 
longed to the math and were not the private m&m property of 
any manager, much less of Gulaya. The ratio decidendi adopted 

a> (1*89) U 411., 313. (3 (1802) 19 I. A , "»66 . 

(1883) 7 Mad., too. n (1890) 17 Cal., 711. 
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in the case between the same parties reported at I. L. U., 1U 
Bom./ p. . 34, : though it deals with other lands of the math is 
applicable to these lands, the title to which rests upon exactly 
the same basis. The decision of the Subordinate Judge in this 
ease is undoubtedly correct, and it is only by a clear error of 
law that the Assistant Judge has come to a different finding. 

We reverse the decree of the lower appellate Court and restore 
that of the Court of first instance, with costs throughout on the 
respondents. 


APPELLATE CIVIL 


Before Mr. Justice P arsons mid .Mr* 'Justice lianade* 

GOYIKD (original Plaintive), Appellant, v . C4ANGAJI 
' (ORIGINAL DOTENDAST), RESPONDENT.® 

Limitation Act {XV of 1877), Sch. II, Art. 138 —Article, applicable to suits 
by assignees of auction-purchaser— Assignee of auction-purchaser. 

Article 1 38 of the Limitation Act (XV of 1877) is not limited to suits by tho 
auction-purchaser himself but applies also to suits by his assignees. 

Limitation runs from tlio date of tbe sale. 

Mohima Chunder v. Nobin ChunderW dissented from. 

Second appeal from the decision of Rao Bahadur Thakurdas 
Mathuradas, Assistant Judge of Ratnagiri, 

The defendant Gaugaji Anaji Ghane was the owner of certain 
land which was sold on the 5th March, ISS t, in execution of a 
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the suit was filed more than twelve years after the date of the 
court-sale (5th March, 1884), 

This decision was upheld, on appeal, by the Assistant Judge* 
His reasons were as follows : — • 
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Before ATi. J uUue Parginn, mid Mi. Justice Batnuh. 

m& E4LA GOVIND v THE MUNICIPALITY OF THA'NA.* * 

Mm eh 24. 

Mm opa htj- Bo Maj X>< Hint Mimic pal J, t (Bom Act VI of 1873), Sec. 

18 lit, e eetioi. of a t) tdiuef)i lethj c u*tivg dot within the section. 

Scft*on 18 of the Bombay Dibtn<*t Municipal Act (Bom Act VI of 1873} ? 

refei s to tbe election of a thing for tb fist ti ae, ail 1 not 1 1 the re erection o£ an 
old struct iro w ucli lul been Ukoa di\n £)i a temp >r iry purpose only. 

The sensed was tbe ow ier of a shop m i publ c street atThina The shop had 
planks attached to it m fiont, ovei hinging a public gutter These planks had 
been m existence be oie the xJisti i t Mum ipil Acteime into opeiation at Thana 
In April, 1897, the planks worn temporarily re novel unler the orders of the 
plague an thoi it les The plague hiving ceased, the i censed replaced the planks 
in October, 1897, w ltbout the permission of the mumcip ihtv For this he was 
prosecuted and fined under section 48 of Bombay Act VI of 1873. 


Hdd^ reversing the conviction and sentence, that the roimng of the p^nks 
was not an * erection " with n the meaning of section 48 of the Act;. 

Applic viio\ t under section 135 of the Code of Criminal Pro- 
cedure (Act X of 1882). 

The applicant was prosecuted by the Municipality of TMna 
under section IS of Bombay AJ, VI of 1873 for causing an 
obstruction to the public road under the following circumstances. 

The applicant was the owner of a shop in % public thoiough- 
fare at Thana. 

The shop had planks attached to it in front to save the 
purpose of a platfoim, where the owner sat and on which he 
exposed his goods foi sale. 

The planks overhung the piblic gutter and had been in 
existence before the District Municipal Act of 1873 came into 
force at Th&na. 

In April, 1897, the planks were temporal ily relieved under 
the ordeis of the plague aulhoiities. In October, 1897, aftet the 
epidemic had subsided, they were refixed^ without the permission 
of the municipality 

For this act the piesent prosecution was instituted against 
the applicant under section 4S of Bombay Act VI of 1873. 

* Criminal Ke\isxon, 3STo # 51 of 1893. 
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n&o Bahddor A. G. Kotwal, Magistrate First dm 
convicted the accused and sentenced him to pay a j 
or m default to suffer fire days’ simple imprisonment 

Against this conviction and sentence the applican 
H 7 gh Court under its regional juiis hchon. 

Tnmbal Ramchandra Koiwal for the applicant. 

Crown S ^ eb VaUiChV L Ki,td ' a>> Govera >^nt Plea, 

Pars°ks, J. -The applicmt owns a shop in the 
at i liana. As is very commonly the case vwth such « 
were planks attached to it in front which evtende, 
gutter and fo.med a sort of shelf or platform, on 
owner could sit and display his wares. No doubt 

iius gieatly increased the dimensions of the shop the 

encroachment upon the public road. By reason, howei 

hav^g b n Wul]y erected befoie the D . st; . cfc m - 

VI of Ib/d came into opeiation m Thdna, the municin 
only have removed the planks after making reasonab 
satmn to the owner as piovided for by section 42 of th 

April last the plague authorities, under the very wi 
vested in them bv law ^ 
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.similar provision in their local enactments lias been taken by the 
Calcutta High Court in Eshm Ghmder v. Bcmku Behan Pal 
and by the Madras High Court in Municipal Council, lanjore v. 
Vismnatha Eaid 2 \ For this reason we reverse the conviction 
and sentence. 

a> (1897) 25 Cal,, 100. (2) (1397) 21 Mad., L 
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APPELLATE CIVIL. 


Before Mr, Justice Panom and Mr* Justice Ranadc. 

GOPAL BALKRISHNA KENT ALE (original Plainiiff), Appellant, t?, 
VISHNU EAGHUHATH KENJALE and another (original DEPEND- 
ANTS), Respondents.^ 

Hindu taw A do}) Hon— A d option by a daughter- i n-la w of A after tJu 
estate 7ms vested m A's widow— Permission by A to adopt -Won-consent oj 
mdoio D 'nesting of estate once vested -Widow's authority to adont in 
Bombay — Daughter-in-law must have pi 
one co-widow — Adoption of 


'emission— Co* wido tvs— Adoption by 
a son older than adoptive mother. 

An adoption cannot divest a person of an estate which has once vested L Mm, 
unless such adoption is made with his consent. An exception to this rule is 
where a eo-widow adopts. Such an adoption will divost the younger widow of 
her estate. Another exception is where a daughter-in-law adopts with the author- 
ity of her father-in-law, who is head of the family, as in VHhoha v. Bapud\ 

Unless prohibited expiessly or by implication, a widow in the Presidency 
of Bombay has authority to adopt, but a daughter in-law, i.e., the widow of a 
predeceased son, must be specially authorized by her father-in-law in order that 
she may make a valid adoption binding as against the heirs of her father-in-law. 

Sakuhai was the widow of Balkrishna, who died in 1877 in the life-time of 
his father Raghunath. F ourteen years later, vis., in 1891, Eaghu died, leaving a 
widow Saibai, who succeeded to his estate as his heir. In March, 1892, Sakubai 
adopted the plaintiff Gopal, who was older than herself, as son to her' husband, 
alleging that she had Raghu’s permission to do so. The plaintiff sued^for a 
declaration that as adopted son of Balkrishna he was entitled to succeed as heir 
to the property of Raghu, as against the defendant Vishnu, who claimed to have 
bean adopted by Saibai as son to Raghu. The lower appellate Court disallowed 
the plaintiffs adoption on the grounds (1) that Saibai had not consented to it, 
and (2) that the plaintiff was older than his adoptive mother Sakubai. 

* Second Appeal, No. 957 of 1897. 

® (1890) 15 Born., 110. 
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Held (confirming the decree of the lower Court), that as the adoption of the 
plaintiff Gopal was made by Sakubai without proper authority and without 
Saibai’s consent, it was inoperative and invalid. As Saibai did not give her 
consent to the plaintiff’s adoption, that adoption did not divest her of her exclu- 
sive right to succeed as heir of liaghu. 

Semble — The fact that an adopted son is older than the adopting mother does 
not make his adoption invalid. The rulo prescribing a difference of age in 
favour of the adopting mother is only diiectory and not mandatory. 

Second appeal from the decision of Khan Bahadur M. N. 
Nanavati, additional First Class Subordinate Judge with appel- 
late powers. 

The plaintiff sued for a declaration that he was the adopted 
son of one Balkrishna Raghunath and as such entitled to the 
estate of Balkrishna, and of Balkrishna’s father, one Raghunath 
Ganesh. 

Balkrishna had died about 1S77 in the life-time of his father 
(Raghu) and had left a widow named Baku bar. Fourteen years 
later, ok., on 13th December, 181)1, ttaghu died and left a widow 
named Saibai (defendant No. 2). 

The plaintiff alleged that before he died, Raghu, with Saibai’s 
consent, gave his daughter-in-law Sakubai permission to adopt a 
son to her (Sakubai’s) husband Balkrishna, and that she accord- 
ingly had adopted him (the plaintitl) on the 3rd March, 1 891’, in 
the presence and with the consent of oaibai. lie fuither alleged 
that on the 7th March, 1832, Sakubai executed an adoption- 
deed which was duly signed. 

As evidence of Raghu’s permission to adopt, the plaintiff relied 
upon a letter (Exhibit 72) written by Raghu to Sakubai’s father, 
dated 7th December, 1891, the material part of which was as 
follows : — 

“ I am suffering from fever for tbs last five or six da, s and I feel very weak. 
Consequently you should come to Gulunehe w.th Annapuraabai, as we want 
to give a boy in adoption to Sakubai as prev.ous’y arranged between you ana 
os. I had a mind to effect the adopti.n in the month of Shrtvan last, but 
'EB my Vife had to leave tbis pine on a e uut o.' my father in-law’s death, 
the adoption did not take p’ace. 1 have s nt for my w f and you should all 
come here, when an auspicious day wii be fixed and the ceremony will bo 
pexXorBied." 
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Defendants Nos. 1 and 2 (Vishnu an.l Saibai) conten ’ed that 
Sakubai had no right to adopt, and they denied that she hal got 
Raghffs permission to do so. Tney alleged that the right to 
adopt w is Saibu’s, who hi l sncceedel as heir to her husband 
Eagliu; that in etwcise or that right, and carrying out Raghu’s 
wish, she had duly a Intel the first defen lant Vishnu on the 
25th November, 1V)3. Tney further alleged that the plaintiff 

was not fit to be adopted by Sakubai, as he was older than she 
was. 

The Court of first instance pr-is* 1 a decree for the plaintiff 
holding that he had beeu duly adopte 1 by S ikubai with R ighu’s 
permission, though with mb 3 tibai’s consent. It also helTthat 
the fact of the plaintiff being ol lor thm Ins a lip ive m >thec 
Sakuni dil neb a, feet theabption, anl tint the result of the 
plaintiffs aloption with the permission of Raghu was to divest 
Satbai ( lefendant No. 2) of her husban Ts _estate which on his 
death had vested in her. 

On appeal the Judge reversed the decree and rejected the 
plaintiff’s claim. He was of opinion th it It ighu’s intention with 
regird to plaintiffs adoption died with him and he held that 
plaintiffs adoption was invalid on the grounds that Siibai did 
not consent to it and that the plaintiff was older than his a lop- 
tive mother Sakubai. 

The plaintiff preferred a second appeal to the High Court. 

^ ^ have, for the appellant (plaintiff): — Sakubai clearly 

had Raghu’s permission to adopt. That being so, the consent 
of Snibai (defendant No. 2) was not necessary. The fact that 
plaintiff was older than Sakubai, is immaterial. An adoption 
is made to the father and not the mother— Bhagvan<ias v. 

® ; W est and Bdhler (3rd Ed.), pp. 971, 973, 987. In 
Bombay there is no restriction as to ago in cases of adoption. 
A minor or a bachelor can adopt. A marrie 1 man mat ha 
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lrhJmc^ l \ The permission given to Sakubai by Raghu was a 
prohibition to Saibai. 

Chinlaman A. R4e for the respondents (defendants) Ra- 
ghu's estate has vested in his widow Saibai (defendant No. 2). 
The plaintiff s adoption would divest it. That being’ so, her 
consent to his adoption was necessary — BJioohm Moyee v. Ram 
KUhore* 1 ) ; 8/tri DJiarmdhar v. Chuifo ^ ; Vantcleo v. llume/ian- 
ilra^i Mayne's Hindu Law (5th Ed), 209, 210. The letter (Ex- 
hibit 72), which is relied on as showing Raghu' s ^permission 
to adopt, is not a testamentary writing, and merely shows his 
intention at the time to adopt. But that intention died with 
him. The letter cannot be construed as a direction to adopt 
after his death. 

The son who is adopted must be younger than the mother— 
West and Buhler, 1055 ; Mayne, p. 152, Mandlik, p. 473-4. He 
must be the reflection of a son. 

Ranade, J , : — The facts of this case are somewhat peculiar. 
The appellant, original plaintiff, claims to have been taken in 
adoption by one Sakubai, the widow of the predeceased son of 
Raghu Kulkami, and brought the original suit for a declaration 
of his right to succeed as sole heir, and to recover possession of 
the property of Righu agiinst his natural brother, respondent 
No. 1, who claims to have been adopted as son to Raghu by his 
widow Saibai, respondent No. 2. 

The undisputed and proved facts of the case a’ e that Raghu 
died on 13th December, 1891. His son JBaikrishna, who was 
RakubaFs husbuid, had died some thirteen years before. During 
his last sickness, Raghu expressed an intention that Sakubai 
should adopt a son, and mvited her parents to come to his village, 
but by the time they mived, Raghu became unconscious, and 
died on the same day, leaving Rakub u, his daughter-in-law, and 
Saibai, his widow, behind him. On the 3rd March, 18 ) 2 , the 
adoption ceremony was p erf or ied, < i I a >p 11 nl was given in 
adoption by his natural mother to 8akub u, ana a deed ox auop- 
tion was prepared and registered on 7th March, 18)2. Both the 

a (l*S5) 10 B mi , 80. <*) (1895) 2 ) B > n., 2“>0 
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1898. Courts below have found that S duibai had Raghu’s pei mission 

0obax» to adopt, and that Raibai was not present at, and did not give 

Vishstt. her consent to, the adoption of the appellant by Sakubai. They 

also find that Sakubai was younger in age than the appellant. 

The Court of first instance found that Raghu had given per- 
mission to Sakubai to adopt appellant, and that tins authority 
held good after his death, and that respondent No. 3 had no such 
permission, and could not, therefore, \alidly adopt respondent 
No. 1 as son to Raghu, and that appellants adoption by Sakubai 
according to RaglnRs direction had divested icspondent No. 2 of 
the estate vested in her after RagluRs death. The lower appel- 
late Court, however, held that the permission of Raghu was 
general, and not particular in respect of appellant's adoption bj 
Sakubai ; that the intention of Raghu died with him, and that tin 
estate of Raghu vested in respondent No. 2, and SakubaRs adop- 
tion of the appellant did not di\ est respondent No. 2 of her rights 
as sole heir, as respondent No. 2 did not assent to the adoption. 
Finally, it held that the appellant’s adoption was invalid because 
of this want of SaibaRs consent, and the fact that Sakubai was 
younger in years than the appellant. The lower Court of appeal 
accordingly reversed the decree of the Com t of first instance : 
and the appellant contends in second appeal that the lower 
appellate Court was in eiror in disallowing the adoption on the 
ground of the w r ant of consent of respondent No. 2, and appel- 
lant’s being older than his adoptive mother Sakubai. The^e 
were the only two points aigned before us. 

As regards the want of consent, it is to be noted that appellatil 
in his plaint lested his case strongly on the allegation that 
respondent No. 2 had given her consent to SakubaRs adoption of 
the appellant. As a matter of fact, however, both Courts ha\ e 
found that respondent No. 2 did not give such consent. The 
contention now raised befoie us is that such consent was imma- 
terial, as Raghu’s permission was operative as a sanction to the 
adoption, whether his widow, respondent No. 2, was or wa^ 
not a consenting party. Independently of this permission, it is 
admitted that, as between the daughter-in-law, widow of the 
predeceased son of Raghu, and the mother-in-law, widow of 
Raghu himself, the right of the latter was every w r ay superior. 
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The estate \e»fced in her as heir, and unless she chose to divest 
herself of this light, no act of the daughter-in-law could divest 
respondent No. 2 of her rights solo heir of Raghu. Sakubai's 
husband Balkrishna was Irving in union with his father Raghu 
at the time of his death, and his widow Sakubai had no inde- 
pendent light to adopt without the sanction of her father-in-law. 

This point may be regarded as settled by a long course of 
authorities. It is only necessary to refer to S/iri IJhaniidhor 
v. Chinto l \ where, as in this case, the plaintiff was adopted by 
the widow of a predeceased son, and the claim was resisted 
by her brother-in-law 7 who had succeeded as heir. The Full 
Bench decision in Vawdeo v, Ram chand r a 2) also related to a case 
of adoption by the widow o£ a predeceased son, and it was 
held there that such adoption did not divest the daughters, 
who had succeeded as heiis to their father, of their inherit- 
ance even when there was leason to think that one, if not both 
the daughters, had assented to the adoption. The authority of 
the decision in Bab icy. Rainojt^ has been questioned by the 
Chief Justice in the Full Bench case noted above , on another 
point, but it well illustrates the principle of law that nothing but 
the consent of the person in whom the estate has vested by inherit- 
ance can divest him of the same by reason of any such adoption 
by the daughter-in-law. See also day ah at v. Shriilhamcharya 
and Chandra v. dojeuabai ~ y \ where all previous authorities arc 
re\ iewed at great length. 

The case of a younger co-widow is an exception to this rule, 
for the older widow 7 may by subsequent adoption divest such 
younger widow of her lights in the estate. The case of Vithoba 
v. Rapid'*) also may be referred to as an exception. There the 
claim of a person adopted by the widow of a predeceased son, 
when the adoption was authorized by her father-in-law who was 
head of the family and guardian of the widow 7 , was allowed to 
prevail against the rights of the widow’s brother-in-law. Apart 
from these special exceptions, tlio general proposition, as stated 
above, holds good in all eases. 
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The next question for consideration is whether there was tne 
father-in-law’s authority in the present caso which brought it 
within the exception, and took it out of the rule. The lower 
appellate Court has found, as a fact, that there was no such author- 
ity which survived after Ragliu's death. Raghu indeed during 
his life-time expressed a wish to allow Sakubai to adopt a son, but 
nothing was dono to give effect to this wish. The letter (Exhibit 
" ON ferx no authority or power. It is a mere expression of a 
casual wish con a ntd in a note of imitation sent to Sakubai’s 
father to come to Raglm J s pk rt e. There was no particular reason 
why the presence of Sakubai** parents was necessary. Eaghu 
could have easily himself carried ut the adoption as he desired, 
more especially as his wife was with him ior several cbjs before 
his death. He made no will, and gave no power to Sakubai. 
He gave no directions to his widow (respondent No. 2) not to 
adopt, and, unless prohibited expressly or by implication, a widow 
in this Presidency has an implied authority to adopt. This can- 
not be said of the daughter-in-law, who is the widow of a pre- 
deceased son. She must be specially authorized by the father- 
in-law to make a valid adoption binding against the heirs of her 
father-in-law. As respondent No. 2 did not give her consent to 
the adoption of the appellant by Sakubai, the adoption did not 
divest her of her exclusive right to succeed as heir to Raghu. 

It is not strictly necessaiy to discuss the validity of the other 
objection arising out of the difference of age between his adopt- 
ing mother and the appellant. But it may be as well to notice 
the point briefly. Appellant was about 32 years old when he 
was examined and Sakubai was 2 or 3 years younger. The 
lower Court of appeal has relied on Mayne, para. 130, and West 
and Buhler, p. 1055. The original authorities referred to by 
these text-writers are the same, being collected from Steele's 
Hindu Law and Customs, and the opinions of shdstris. As 
regards the earlier Smriti texts, there seems to be no definite 
rule laid down on the point. The inference in favour of the 
adopted son being younger than his adoptive father, is extended 
to the mother by a somewhat loose analogy and interpretation 
of the text that the adopted son should be the reflection of a 
legitimate son. But in a system of law where bachelors and 
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widowers arc permitted to adopt, and where minors also can 
adopt, if they have arrived at the age of discretion, and where 
further married men with children have been held to be fit sub- 
jects for adoption, these strict interpretations of the old tests 
seem to be not a little out of place — N. ChandvaseUiartnhi v. K 1 
Bramhmma l> ; dfagapp* v. Siihha <Z) $ Jnmoona, v. Bamaboonderai i } ; 
Raj end ro Raiahi v. S fro da Soondnrce f)abce ^ ; Bhaima v. Ram- 
ie r is hnf o) ; Sathaji v. Hai i 0) ; Lahslimappa v. Rauiand 7 ; Mfaihah n 
v, T dhobaR ; Rangubui v. Bliagirthibai w. If a male person at 
any time of life may adopt a man of any age, and such male 
peron U also permitted to marry a female minor of any age, it 
is obvious that the rule prescribing a difference of age in favour 
of the adopting mother must be only regarded as a directory 
rule, and not a command, the infraction of which invalidates the 
adoption. As observed above, it is not necessary to decide this 
point in the present appeal. As the adoption of appellant was 
made by Sakubai without proper authority, and without respon- 
dent No. 2*s consent, it is inoperative and invalid for the pur- 
poses of the present claim. We would, therefore, reject the 
appeal, and confirm the decree with costs. 

Beene confirmed. 

O) ( 1 885 ) 10 Bom., 80 . 

«*) (1871) S Bom. IF. C. Rep , 67, 

(7; (187 >) 12 Bom. II. C. Hep., 30i. 
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AMBABAT a*d another (original Plaintiiis), Appellants, v , GOYINl) 

AlSD ANOTHER (ORIGINAL DEFEND \NTs), ResPONEI 

Hindu law — Jains — (J ujordli Jains settled in Ddgavm— Succession among 
Jains— Eights if illegitimate sons of a Jain— Division into four castes— 
Inheritance — Illegitimate sons — Ordinary Hindu law , that of Brahmins , 
KJiat) iyob and Vahhjas — Jains mostly Vaish y as— Four divisions of Jains 
— Dassa Forwad caste of Jains . 

The Com is in India luve always i ©cognized the c\btanee of four easier 
HZ) Biihmins, Kslutriyas, Yalshyas and Shudras. 

* Second Appeal, Ko, 1235 of 1879, 
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Ja*ns are d'saOi tsis and are mostly oC Vabhyu origin. A Jain com cried into 
ortli dos H‘ndu fa'th returns to the cast ' from which lie traces Ills fiib t descent. 

The four main dhisions oi Jains arc Pranni, 0 wal, Agaiwal and Khmdewal 

Unless a special custom to tho conti ary he established, the ordinal*) Hindu 
law governs succession among tho Jains. Oi dinary Hindu law is th it of tho 
three superior caster 

Under the ordinal) Hindu law, ilkgltmntc "ons do not inherit, hut are only 
entitled to nujntemime. 

Ikld, that a Jam of the Dassa Pouwal u.fate is as go\ em * l hy the goner il Hindu 
Hw applle i hie to the throe regenerate cistos, being, though not a Brahmin, 
i rta*nl v not a fcShuiha, hut a V iish\ a h\ oiigin, and lining as ucli curiod this 
law with him fioin Gnjar it to tho Belgium Dibtiiel. 

II> Id, therefore, that his w blow w as his sole heii , nd th it his ille B itini it son * 
were only on titled to maintenance. 

ijvtnc — Y> hother et on among 8hudias the widow' is altogether excluded from 
inheritance h) illegitimate sons 1 

It a hi v. Uoiindc^O) doubted. 


SkCoitfD appeal from the decision of h\ C. 0. Beaman, District 
Judge of Belgamm 

One Bapueliand was a Gujar trader of the Dassa Porwad caste 
settled in the Belgaum District. This caste is one of the four main 
divisions of the Jain community of Gujarat, who are mostly of 
Vaisliya origin. 

After Bapueliand s death his widow, Auibabai, as his heir 
brought this suit against the defendants to reeo\ cr Rs. 1,600, 
together with interest, which she alleged had been lent to them 
1 >y the deceased. 

Defendants denied the alleged loan, and alleged that Bapu- 
ehantl was a Skudra by caste, and that tbey were his illegitimate 
sons by his concubine, and that as such they were his heirs in 
preference to his widow (the plaintiff). 

The Court of first instance, without deciding whether the 
plaintiff or defendants were the heirs of the deceased Bapueliand, 
held that the alleged loan was a provision made by the deceased 
for the maintenance of the defendants, and dismissed the suit. 

On appeal, the District Judge remanded the case to the first 
Court for a finding as to whether the plaintiff or defendants 
were the heirs of Bapuchand. 
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I lio Court found that defendant No, 2 was nn illcgiti* 
mate son of Bapuehand by his concubine Jamna ; and that as 
Bapuehand was a Vaishya belonging to one of the regenerate 
classes, his widow and not defendant No. 2 was his heir. 

On appeal the District Judge held that Bapuehand was a 
Shudra and that, therefore, defendant No. 2 as his illegitimate 
son was hib heir and not the plaintiff. The plaintiffs claim was, 
theiefore, rejected. 

His reasons were as follows : — 

iS There can, I think, bo no reasonable doubt tint Bapuehand regarded tho two 
defendants as his sons (b\ hi rconcubino Jamna), and tint the second certain! v 
uas so. 

as Bapuehand was eoitaiut) a Khudia. no pieteiieo being male that he 
was a Brahmin, it follows that his illeg’tim lie sons or son are or is his heir. In 
this Kali} ug thoie arc according to the authorities only two classes among the 
Hindus, the regenerate Bralnnams and unregenerate Whuclns— West and Buhler, 
p. 1135. Pure Kshatri} as anl Vaishyas are not nov, leccgnbed — Steele, 80, 90. 
On this brord groan 1 alone, then, the case would he concluded against the plaint- 
iffs. It has boon pleaded that Bapuehand was a Bussa P or wad Wain a of Gujarat. 
And it Ins been argued that these are not Shudras. Now tho brother in law of 
the deceased Bapuehand distinctly sajs and repeats that lie is a Shndia, and 
if he is a Shudra, Bapuehand must have been a Shndia also. This i> the best 
possible evidence, and 1 cannot agree v ith tho learned Judge below in bi mix- 
ing it aside with the remark that £ it must have been a mistake.’ It is incredi- 
ble ihaf any man who was not in fact a Shudia should have deliberately described 
lumsJf as arch H ice ovei. On the other haul, it is natural enough that men who 
are really Shudras should affirm Hut they belong to a higher class, and that con- 
sideration disposes of the e\ictenee of Bapuclnnd’s so-eilled ersto-foffon . It \\ is 
fuxihoi argued that among the Passi Poiwnd Banias, pn't marri «ge wis forbidden, 
and illegitimate mns did not succeed as hehs. Some evidence v as i iken on com- 
mission to pro\e that point. But it is insufficient. No urst mcos are ghen, and 
i hat kini of proof which is lotprued to establish a spec! il custoi i according to all 
the ant herd ies h rot to be Xmind here. The suit is brought In tiro a.idow oi 
Bapuodian 1 to recover a debt due U the estate. The rocond phlniiff is tho bro- 
ther of the first and not an heir. Obviously, tlrn, n neither plaint iff ?s an heir, 
the suit fails. Holding tint defendant No. 2 is the heir, the neeu^ry result is 
that this suit must be dnmhsul.” 

Against this decision piaintiffS preferred a second appeal to 
tho High Court. 

Branson (with him B. A. Bhngvat and S. 11. BaLhh) for appel- 
lants ' Tho question is, who is the heirol tho deceased Bapuehanil 
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-““His widow 01 the defendants wlio claim to 1) o his i lie g iti mate 
sons by a concubmo f The lower Court holds that the deceased 
was a Shudia, but the reasons gi\ en for this finding are very 
cuiious. In the opinion of the lowei Court, there are only two 
castes among Hindus- Brahmins and Shudras ; he who is not a 
Biah min is a Shudra. There is no authoi ity for such an opinion. 
On the contraxy the Com Is have always recognized four main 
divisions or castes among Hindus, of which Brahmins, Kshatriyas 
and Vaishyas constitute the three superior or regenerate classes. 
See Rah v. Govinda' 1 * ; CAuolvrya Ran Murdcm Syn v. Sahib Pur- 
hulculW. Now the deceased was a J ain of the Dassa Porwnd caste. 
Jains are generally Yaishyas by origin and not Shudias; and 
though they are dissenters from the oithodox Hindu xdigion, 
they . are gov erned by the ordinary Hindu law in matters of 
inheritance and succession— j ? hagvandas v. RajmaV - !) , liukhab \ . 
Chunilal Ambushet 4> ’; Cholay Rail v. Chnnno Rail ■o, Aniuva v. 
Mahaclyauda 0) . That being the case, the defendants, as illegiti- 
mate sons of the deceased, are only entitled to maintenance, but 
do not inherit — Raid v. Govinda «. The plaintiff, who is the 
widow of Bapuchand, is, therefore, liis heir. 

J/. V. Mat for respondents —It is found as a fact that the 
deceased was a Shudra. It is admitted by plamtiflV brother 
that he was a Shudia, and there is no evidence to the contrary. 
This finding is, thciefoie, conclusive in second appeal. If s 0 , 
the illegitimate sons inherit in the absence of legitimate sons, 
daughters or daughters' sons —Aaht v. Govinda n ; Si id a v. Baha ~ 
Defendants are, therefore, Bapuehand’s lieiis to the exclusion 
of his widow, and her suit was rightly dismissed. 

Rwade, J. :— In this case, the appellant No. 1 is the widow of 
deceased Bapuchand, and she and her brother, appellant No. 2, 
who manages her affairs, brought the original suit on a book 
entry for 1,600 rupees signed by respondent No. 1 on 2Sth 
September, 1802, in the accounts of deceased Bapuchand. Re* 
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spondenfc No. 1 was described in the plaint as the son of one 
Jamna, and his brother, respondent No. 2, was similarly described, 
and joined as co-defendant a-, lis ing with respondent No. 1. 


Both respondents denied appellant-plaintiff s right to sue, and 
claimed themselves to he the heirs of Bapuchand, as their mother 
Jamna was in Bapuehand’s keeping and they rune Bapuchand’s 
illegitimate sons. They also denied that the sum ot rupees 
was advanced as a loan, and contended that it was a provision 
made by Bapuchand for their maintenance, and that the book 
entry was made by respondent No. 1 to protect himself from his 
creditor s. 


The Court of first instance did nut at first decide the question of 
heirship, but dismissed the claim after finding that the book entry 
related to a sum which was advanced by deceased Bapuchand, not 
as a loan, but as a provision for the maintenance of the respond- 
ents. The District Judge, in appeal, sent down the ease for a 
definite finding on the question of he ii ship, and thereupon the 
Court of first instance found that, as Bapuchand was of the 
Dassa Porwad caste, he was a Vaishya, or a member of tire fir»t 
three regenei ato castes, and that of the two respondents,, r«. ->pond- 
ent No. 1 was not Baprds son, and -that respondent No. 2 was 
his illegitimate son but not his heir, as Bapuchand was not a 
felmdra. When the District Judge finally dealt with the ease, he 
held that Bapuehaud was a Shudra by caste, ancl that his illegi- 
timate son, respondent No. 2, if not respondent No. 1 also, was 
bis son and heir, ancl not his widow, appellant No. 1. The 
District Judge recorded no finding on the third issue about con- 
sideration, but expressed an opinion that, if appellant No. 1 were 
Bapuchand’s heir, the suit in its present form would lie. 

The principal point argued in second appeal relates to the 
question of the caste status of the deceased Bapuchand. He was 
admittedly a Grujard-ti Jain trader of the Dassa Porwad caste 
settled in the Belgaum District. The chain of reasoning which 
led the District J udge to re\ erse the finding of the Court of first 
instance on this point appears to be based on the assumptions that 
there are at present only two castes, the regenerate Brahmins and 
the unregenerate Shutlras: Hire Kshairiyas and pure Vaishyas 
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are not now lecogn'zed. If, therefore, Bapuehand was not a 
Brdhmin, he must be legarded as a Shudia. The District Judge 
was also led to think that the Dassa Porwad caste to which Bapu- 
chand belonged w as a Shudra caste, chiefly because Bapuehand’s 
bi other-in-law admitted that he was a Shudia, and that the 
evidence of a caste custom, modifying the geneial mle about the 
succession oi illegitimate sons of Shudras, was not sufficient to 
prove such a custom. 

It appeals to us that the Distiict Judge was in on or in the 
cardinal . gumption that time aie now only two principal castes, 
and that if a man is not shown to bo a Brahmin, he must belong 
to the Bhudia class, as pure Kshatriyas and pure Va.shajas aie 
not now leeognized The authorities cited in suppoit of this \ iow , 
(West and Biihler, p. 1135, and bteek, pages b9, 90) aie c-leaily 
insufficient to pi o\e any such position. Both these compilers do 
not state any snch conclusion as their own, but only represent 
the opinion which Brahmin shdstns and pandits hold on the 
point. These latter opinions have no juridical v alue. As will bo 
seen fiom a study of the ordinal texts, they assume all through 
that theic aie lepiesenta trees of the Kskatiiya and Vaishja 
castes all over the country. 

In both these woihs, elaborate lists of nuineious castes arc 
given which cl iim to be KsLatiivasor V aishyas. The Tvayasthos 
are mentioned in Steele as claiming to be Ilshat lijas. Tho 
3fai£tha lamilies of the Bhodes of Sataia and Kolhapur, and 
the Psttankai s, Glioipades, Ghat_.es and SliirLes aie ment.oned 
as claiming to he Kshatnjas. Steele mentions that there aie 
pure Vaishyas in Southern India. The Courts in India have 
always leeognized the fourfold division. In liahi v. Gounda !) 
the thieo regeneiate castes aie specially mentioned as being 
distinguished fiom the fourth Shudra caste in i expect of 
the rights of illegitimate sons. In his judgment in this case, 
"Westropp, C. J , tried to explain a certain position of Lord Cairns 
in Itidei un Vahiwggpoolg v. Famasaii' my < 2 > Ly the supposition that 
Padmanabha, whose piopeity was in dispute, was not a Shudra, 
but a Kshati iya. In an eaily case relating to the Lingayats, the 
maiginal note describes the parties as belonging to the Yaishya 
(0 (1S75) 1 Boro, 97. (1839) 13 M. I. A., p HI. 






4 


I 



mu xxni.] 


BOMBAY SERIES. 


m 


caste. The leading case, however, on this pait of the subject is 
that of OhuQttvrya Run Muriun S#» v. Sahib Pm h dad 8ynC\ 
where the opinion of i he pandits, that Kshatuyas and Vaisin as 
have become extinct as castes, was discussed and negatived, and 
the existence of Rajputs as Kshatriyas was affirmed in the most 
positi\ c manner. This i uling is of special nnpoiiance, for the 
dispute in that ease 1 elated to the claims of illegitimate sous* 
All these an t hoi i ties make it pei fectly clear that there is no 
foundation for the supposition that theie aic now only two 
principal caste divisions. The Kshatiiyas weie, according to this 
view of the pandits, exteimlnated by Par shin am, and yet in the 
two next incarnations of Rama and Krishna we have the solar 
and lunar races again in the ascendant, and the piesent Rajpu- 
Mna chiefs claim descent fiom them. There is no such mythical 
explanation even suggested for tl e extinction of the Yaishjas. 
We cannot, theiefore, accept the concctne^s of this myth; 
and it must be cliscaiclecl in a judicial settlement of questions 
relating to caste and status. 

In the present case there is a fuithei reason for setting amde 
such mythical consideiations, Bapuchand was a Gujai* tiadcr 
of the Dassa Porwad caste, which caste is a sub-division of the 
Guj'u&ti Jaim. The Jains aic dissenters, and puiely orthodox 
traditions about cast© status can La\ e no place when they are 
applied to Jains.^ Though settled in JBcIgaum, it is obiicus that 
Bapuchand carried liis> personal law with him from Gujatat. 
The Maiwadi Jains ^ho were paitics to the case of Mag- 
randas v. Rnjmctl **>, wcie similarly held to cany their own 
pci^onal law with thorn to ALmednagai A sci ies of decisions 
commencing with the case noted ah we, and coining down to 
the pu sent day, ha\c made it cltar that this p c i**owal law of 
ihe Jains is the ordinaiy Hindu law of the place wheiethty 
are settled — Mid hah v. Chmiihtl to , A^aia v. Mahadyauda < 4 ; 
Balip v. Gan pat r ' , Lalla Moh alter Paj shad \ . Mimamnt Kiudun 
Roovar° } Chotay Lall Chtnno lam ; Mmil Chand v. 
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/ujr«£ Seitam Bran Kumar i Tlic Jains have caste divi- 

sions of their own, which exist in full force in Eastern and 
Southern India, A Jain converted into the orthodox Hindu 
faith returns back to the caste from which ho traces his first 
descent. These extracts are taken from the judgment of Wes- 
tropp, C. J.j who quotes from Elpliinstone, Erskine, Colebrooke, 
Mackenzie and W ilson, These u riters state definitely that the 
Jains are mostly of Yaishya origin, and they employ JMhmins 
in their temples and at their m<uriage&, along with their yatis. 

On the authority of these opinions, the Courts have invariably 
held that, unless a special custom to the contrary be established, 
the ordinary Hindu law go* eras succession disputes among the 
Jains — £ alia Mohabeer Per sit ad \ , Musbamni Kuniliin Ko war < 2 b 
The word ff ordinary ’* here indicates the general or normal Hindu 
law, the law of the three regenerate castes* As the Jains are 
mostly Vaishyas, it is plain that the exceptional rules laid down 
for blind ras can have no place in nutters relating to Jains* Thu 
ordinary Hindu law being that of the three superior cartes, to 
the third of which division the Jains mostly belong, under that 
law illegitimate sons do not inherit, but are only entitled to 
maintenance — Eahi v« Govlnfla^; Norm/an v. Laving '*> ; Ghiotnrya 
Pun Mur dun Syn v. Sahib Purlin l a l Syri' o) ; Kara in JDhara v. 
Baikal Gain'® ; Scuhi v. Baiza 7) ; Jogendro Bhuputi v. Nittya • 
nund h> ; Vtravamulhi U day an v* Singarcueln (q) . The last of 
these cases related to parties who were Jains of the Southern 
Mardfcha Country, 

The Porwad caste of Gujaiati Jains finds a place in Mr* 
Borradaile^s Collection of Gujai&bi Caste Customs. The word 
tc Porwad is apparently a corruption of Pramar, being one of 
the four main divisions of the Jain community. The other three 
divisions are Oswal, Agarwal and Khandewal. There are ex- 
press decisions as regards the Oswal and Agarwal divisions, and 


(U (18S9) 17 Cal., 518. 

(2, (18 >7) 8 Cal. W. B., 116* 
(3) (18.5 X Bom., 97. 

O) v 877) 2 Bom*, KO, 


(1877)1 Mach, 300* 


0>) (1857) 7 M. I. A., IS* 
(*> (1875) 1 Cal, 1. 

<0 (1S78) 4 Bom., 37. 

(S) (1383) 11 Cal, 702. 
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as they all belonged originally to the Yaisbya caste* the Porwa&s 
must be similarly treated. The District Judge has laid too much 
stress on a statement of witness. Exhibit 52, who is brother of 
appellant No. 1. He appears to have stated that he was a 
Jain Shutlra* This admission must be set down to inadvcr* 
tence or ignorance. The evidence of the Dassa Porvvad witnesses 
examined in the case. Exhibits 85, SG, 87, 88, and two examined 
on commission, was too summarily disposed of as being self- 
interested evidence. On the whole, it is quite clear, from the 
authorities stated above, that Bapuehand, as being a Jain of 
the Dassa Porwad caste, was gov erned by the general Hindu 
law applicable to the three regenerate castes, being though not 
Bnthmin, certainly not a Shudra, hut a Vaishya by origin, and 
as such he carried this law with him from Gujarat to the 
Belgaum District. 

Lastly, it may be noted that oven if the v iew that Bapuchand 
was a Shudra he accepted, it does not follow that his illegitiui its 
sons would take the whole estate to the exclusion of the widow. 
Illegitimate sons of Sliudras are, no doubt, their heir.-,, taking with 
legitimate sons, daughters and daughters’ sons only half the share 
of the legitimate son. The ruling in Raid v. Govinda 0> no doubt 
laid it down that wridovvs are absolutely excluded where there 
are only illegitimate sons, as they would he in the caw of legi- 
timate sons. But the ruling, though supported by West and 
Buhler, has been strongly dissented from by the Madras High 
Court — Par valid v. Thhvmalai ("> ; Ranoji v. Kandoji <« ; and 
Mr. Mayne also has spoken doubtfully on the point of its 
correctness. In Shesgin v. Girewa.'^, Sargent, C. J., apparently 
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defendants, or either of them, m inspect of the same. We ask 
the District Judge to leeoid findings on these issues : — 

1. Whether the book entry represented a loan or a provi- 
sion for maintenance ? 

2, Whether the defendants, or either of them, are liable, and 
if so, for what amount ? 

He should ceitify his findings on these points within two 
months. 

Issues sent down* 


ORIGINAL CIVIL. 


Before Sv> C F Fan an, X , Chef Justice, an I Mi Justice Strachey. 

1898. EAGHUNATH MUIITJND (Pluntht) v. SABOS EE K. E KAMA and 
March 25, othebs (Dliend vnts).* 

Civil Proved me Cole { ict XIV of 1882), Secs. 278-283 —Attachment of 
same pi operty in execution of decrees obtained bp different creditors-*- Cl aim 
madv in one suit to attached p* opei ty undei section 273— Oule? made under 
section 281— Suit by claimant to establish right — All attaching creditors 
made defendants to suit— Pai ties —Pi act ice— Civil Procedme Code (Act 
XIV qf 1882), S^c 28 — Small Cause Court— Junsd iction— Declaratory 
dei rce 

Tlio fn^t md stconl def n dints obtained a decue m Suit No 1518 of 1897 
ngun&t Hmichoidis, disc nbcd a* the ow nei of the Walnl m Mills, and attached pro- 
perty on the mill premises Tv elie othei creditois also bi ought twehe othei similar 
suits and obt lined dccioes against othei persons who weie also described as owners 
of the Wahalan Mills, ard attached the same piopeity. In Suit No 1548 of 1897, 
Eaghunath Mukund (the present p’amtilf) undei section 278 of the Orul Pro- 
eeduie Code (Act XIV of 18b2) chimed the propeity His cl urn was disallowed, 
and ho was oidciod to bung a suit unda section 283 No claim or older was 
made m the cise of the other twelve suits. Eaghumth now sued, m pnisuance of 
the above older, to ieco\er his pioperty, and he included as defendants not merely 
those (defendants Nos 1 and 2) who had been pHintiffs in Suit No. 1518 of 1897, 
but also those who had been plaintiffs m the twelve other suits, and who bad at- 
tached the pi operty m execution of their decrees It was objected that no suit 
would lie against the latter, as in the i suits no claim had been made to tbe goods 
which tfcqp had attached and no older made under section 281 of the Civil 
Pioccduro Code (Act XIV of 1882) 

* bmall Cause Court Reference, No. 9585 of 1897* 
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Held (1) that the suit lay against the defendants (other than ST os 1 and 2), 
although no claim had been made oi oidei passed Tinder section 281 of the Civil 
Procedure Code. The summary lemedy given by section 278 of the Civil Pio- 
cedure Code (Act XIV of 1882) is alternative to the lemedy by way of suit. The 
object of section 278 L not to deprive a claimant of his remedy by suit, but to 
give him, if he is diligent, a moie speedy and summary remedy 

(2) That the Comt of Small Causes had jurisdiction to tiy the suit In sub- 
stance the smt was a suit for goods, though as a matter of form the decree 
might contain a declaration. A suit for the lekase of goods wrongfully sewed is 
not a declarator, y suit under section 12 of the Specific Belief Act (I of 1877). 

(3) That although the value of the prop a 4 y clamed by the plaintiff was 
admittedly over Bs 2,000, the Comt of Small Causes had jurisdiction. The 
plaintiff uas entitled to abandon part of his claim. 

(4) That the plaintiff might join m one suit as defendants persons who had 
decrees against different persons. The right to lelief was m respect of the same 
matter and, therefore, fulfilled the lequirements of section 28 of the Civil Pro- 
cedure Code, 1882. 

Case stated for the opinion of the High Court under section 
6D of the Presidency Small Cause Courts Act (XV of 1882) by 
C. W. Chitty, Chief Judge : — 


Raghttvatbc 
Mirier nb 

V 
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ct This is a suit brought by the plaintiff to reco\ er from the 
defendants a sum of Rs. 2,000, being a portion of a larger sum 
of Rs. 3,000, the value of certain goods mentioned in the sche- 
dule annexed to the plaint, which goods were attached by the 
defendants in execution of ceitain decrees of this Court. The 
plaintiff in the alternative seeks to recover the said sum of 
R^ 2,000 for damages sustained by the plaintiff by reason of the 
defendants 9 wrongful acts in attaching or causing to be attached 
and sold in execution of their decrees the goods which belonged 
to the plaintiff and in which their jtidgment-debtois had not 
any right, title or interest, or for money had and received for 
plaintiff's use. 

a 2 The facts which it is necessary to state for the purposes 
of this reference are as follows 

<f There is, in Bombay, a mill known as the TVahalan Mill, 
and the business of the mill is, or was, carried on in the name of 
the Wahalan Spinning and Weaving Company. The proprietor- 
ship of the mill and the business is in dispute, and it is a question 
which will doubtless have to be determined by the Courts sooner 
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or later, if not in tins suit. It is sufficient now to say that the 
business of the mill ended in a loss, and the proprietor or proprie- 
tors became heavily involved, and eventually the mill had to cease 
working. The cieditors then proceeded to file suits. The fiist 
suit filed in this Court was Suit ho. 1548 of 1807, in which the 
first and second defendants were plaintiffs and one Runeliordas 
GocnlJas, described as ‘ proprietor of the Walialan Spinning and 
Weaving Company 5 , was defendant. Twelve more suits were 
filed, in which the defendants in this suit (other than defendants 
Nos, 1 and 2) were the several plaintiffs and one Lakshmishankar 
Pranshankar was defendant. A fourteenth suit was filed by 
another creditor (not a defendant in this suit) in which Lakslr- 
mishankar Pranshankar, his two brothers Shir slrankar Plan- 
Shankar and Nathushanlcar Pranshankar, and Raghunath Mukund 
(the present plaintiff) were all joined as parties defendants. I 
believe that other suits have been filed subsequently, but they 
are not in question bore. 

* ^ ie above mentioned, decrees were passed and 

all the judgment-creditors levied attachments on the moveable 
property lying on the mill premise®, consisting of machinery, mill 
stores and the like. In Suit No. 1548 of 1897 the present plaint- 
iff and Lakshmishankar Pranshankar preferred a claim to the 
attached property, alleging (as the plaintiff now alleges) that the 
plaintiff was the real owner Q f the Walralan Mill, and that the 
property attached was his property. The claimant notice came 
on before me for hearing on the 1st July, 181)7. It then appear- 
ed that Lakshmishankar Pranshankar, w'ho was absent, was not 
properly represented. It was also conceded on all sides that the 
question of the ownership of tiro attached property was too intri- 
cate to be satisfactorily decided on a claimant notice. I, therefore 
formally disallowed the claim and relegated the plaintiff to a 
substantive suit under section 283 of the Civil Procedure Code 
(Act XIV of 1S82) to be filed within six months. 

ri‘4. The plaintiff accordingly on the 13th August, 1897, filed 

the present suit and joined as defendants not only the plaintiffs 

m Suit No. 1518 of 1897 rn which the claim was preferred, but 
also the plaintiffs m the twelve suits above mentioned in which 
Lakshmishankar Pranshankar was the sole defendant. In those 
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twelve suits no claim was preferred, or objection made, to the 
several attachments. 

“The suit catna on before me for hearing on the 17th No- 
vember, 1837. The main issue raised by all the defendants was 
whether the goods in question were, in fact, the goods of the 
plaintiff, but besides that Lsue there were several prelimi- 
nary issues on which the opinion of their Lordships is now 
solicited.” 

The following were the preliminary issues : — 

1. Whether this suit will lie against the defendants (other 
than defendants Nos. 1 and 2 ), no claim having been preferred, 
or objection made, in their suits under section 278 of the Civil 
Procedure Code, and no order having been passed under section 
281 ? 

2. Whether this Court has jurisdiction to try this suit, it 
being, in effect, a suit for a declaratory decree ? 

3. Whether this Court has jurisdiction, because the value of 
the property claimed by the plaintiff as his own is admittedly 
over Rs. 2,0 Ot), and plaintiff cannot, as he purports to do, aban- 
don the excess ? 

4. Whether the plaintiff can join in one suit, as parties- 
defendants, plaintiffs who have decrees against different persons ? 

Raikea, for plaintiff. 

Vicnji, for defendants Nos. 1 and 2. 

The following authorities were cited Simitar Singh v. Ghaai 
Varajlal v. Kaehia -) ; Rctlcha/icl v. Salcharani^ ; Venkajia v, Chen - 
lasapa *’ ; Kmhnaji v. Bhaakar™ ; Nito ICalee v. KiipanatV® } 
Been Dyd v. Poran Dass a > ; Chandra Bhnaan v. Ram Kanth («>/ 
article 11 of Schedule II of Limitation Act (XV of 1877)"; 
sections 13 and 20 of Act XV of 1882 (Presidency Small Cause 
Courts Act); Colvin v. Mrs, Barbara Owen® 1 ; Nathu v. Kalidas ao '* 


(1) (1898) 18 All., 410. 

42' (1896) 22 Bom., 473. 

(1868) 5 Bom. H O.E*p„139 (A. 0.) 
at p. 141. 

( « (1S7.»M Bom., 21. 


(10) (1877) 2 Born,, 365, 


<»> (1880) 4 Bom., 611, 

<«> (1867) 8 Cal. IV. B„ 3S\ 
<» 11868) 9 Cal W.R„ 474. 
«> (1SS5) 12 Cal., lOS. 

(O' (1869) 2 Beng, I>, B„ 212* 
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Gordhan v. Kamndiu CD , CMoganlal v. p at o ; p fir . 

Vofiajlaffl ; KhuTsedji v. JPesiovJi^K 

. Faeean > c - j - •'—’We answer the first question in the affirma- 
tive, being of opinion that the suit will lie against the defend- 
ants (other than defendants Nos. 1 and 2), though no claim has 
been preferred or objection made in their suits under section 
278 of the Civil Procedure Code, and no order passed under 
section 281. The summary remedy given by section 278 of 
the Civil Procedure Code to a person whose property has been 
wrongfully attached, appears to us to be alternative with the 
wore elaborate one by way of suit, which lie, if so minded, may 
adopt. The context of the section shows, we think, that this 
is so. If the claimant desires to adopt the summary remedy 
he must do so without delay. No period within which he must 
make his claim under section 278 is specified, but if he unduly 

delays to make it, the section enacts that he shall be relegated 

to a suit. The object of the section is not, therefore, to deprive 
a claimant of his remedy by suit, but to give him, if he is dili- 

Xfnr Tt 1 ' 6 ! Spe S y ‘™ d Surnmar y remed J. The case cited by 
ie udge, Man A uar v. Tam Singh®, has been dissented 

rom m Sundar Singh v. GItati°> and, we think, rightly so. Our 
new of the law is in accordance with Lalchand v. Sahharam® 
and Chandra Bhutan v. Ram Kanih ». The cunus ounce has’ 
we believe, as observed in Sundar Singh v. Ghasi®, run in this 
direction for many years in all the High Courts. 

The second question must also, we think, be answered in 
the affirmative. The direct object of a claimant whose goods 
have been seized by the Sheriff is to get his goods released front 
attachment and not merely to have it declared that they are 
3 g00d !* In ^stance the suit is a suit for the goods, though 
as a matter of form the decree may contain a declaration. A 
declaratory suit properly so called is a suit of the nature describ- 

m section 42 of the Specific Relief Act. When a man’s goods 
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are wrongfully seized, theio is no discretion vested in the Court 
as to whether it will entutam a suit for their i el ease or not. 
The plaintiff is entitled to have them released. It would bean 
error to call a suit intended to have such a lesulfc a suit for 
declaration. 

As to the third question, we think the plaintiff vns entitled to 
abandon pait of his claim so as to biing the case within the limits 
of the Small Cause Court jurisdiction. 

The fourth question must also be answered, w T e think, in the 
affirmative. The light to relief against all the attaching ci edit- 
ors is m respect of the same matter, and so the suit fulfills the re- 
quirements of section 28 of the Civil Procedure Code, Mr. Yicaji 
contends that as some of the claimants have attached the pro- 
perty as that of Ruuehordas Goculdas, vdnle otheis have attached 
it as the property of Lakshmishankar Pranshankar, the provi- 
sions of section 18 do not cover the case, but that does not appeir 
to Us to vaiy the plaintiffs right of suit. Both sets of credit- 
ors have attached goods which the plaintiff claims as his. The 
plaintiff must establish bis ownership as against both. The law* 
does not compel him to establish it as agiinst each attaching 
creditor, or against each set of attaching creditors. It would be 
very unfortunate, we think, if it did, though it might be an 
advantage to the legal profession. 

The costs of the reference will be costs in the case. 

Attorneys for plaintiff Messrs. Nanu and Ilonmaji. 
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PEIVY COUNCIL. 

KARAMSI MADHOWJI (Ditesdant), Appellant, v. KARSANDAS 
XATHA and othlks (Plaintiffs), Appellants. 

On appeal from the High Court at Bombay. 

Hindu law— Will— Construction— Gift conditional on adoption— Condition 
precedent Direction to adopt given to the widow of the testator's deceased 

son, not earned out— Bequest cf residuary property— Condition precedent 

not fulfilled 

, Ti !® W , lU f a , ckldless testator Erected that the widow of his deceased son 
should adopt a hoy, then aged nine years, who u as the son of the testator’s 
nephew. Toths hoy the testator bequeathed his residuary estate to be made 
* Present : Lobds Watson, HoraorsB, and Dayet, and im R. Couch. 


P. 0.* 
189$. 
June 2S, 
July 12. 
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over to Him at the sge of twenty one years. The widow, Laving 
adopt him, died while he was still a minor, without having done so,*" 

Durjng her life the question arose who*her this bequest was fo take effect 
only upon the condition tint the adoption si onld have taken plaee, or was a 
legacy validly made in his £nau, as a person designated, without the adoption 
having been carried out. 

In 1837, lefoie the death of the widow, a suit foi the eonstiuction of the will 
was decided to iho effect that the adoption was a condition precedent to the 
tnirn I a taking the legacy. A rev lewr of that judgment v as refused w hen, after 
coming of ago in 18J4, he applied for r. His application to be allowed to ap- 
pe^ Lom that judgment was, liowevu, gianted, the ci,cumstances being deemed 
by the appellate Oomt lo be sufficient caisetoi the delay, within section 5 of 
ihe Limitation Act (XV of 1877). 

The eppenate Gourt subsequently heaid the appeal and affirmed the decisicta 
ot the Division Court. On appeal to the Privy Council, 

Held, affirming the deeiee of the High Court, that the adoption was a condi- 
ihe n wffl CCedellt and tIiat iha b0yn0tha ' ling been ad°P + ed could not take under 

Appeal from a deeiee (21st February, 1896) of the appellate 
High Court >, affirming a deeiee (1st October, 1887) of the Hmh 
Court in the original jurisdiction. ° 

With the object of obtaining the true construction of certain of 
the provisions of the will of Kessowji Jadhowji, a Hindu resi- 
dent in Bombay, who died on the 9th February, 1SS6, this suit 
was brought in 1887 by Karsandis Nath a and others, executors. 
The testators only son Liladhar had died before his father 
leaving a widow Ladkavahu and an only child Kcsserbai. The 
plaintiff Karsandas Natha, now first respondent, was nephew of 
the testator. The widow Ladkavahu was the first defendant 
and with her was joined Karamsi Madhowji, then an infant, as 
co-defendant through his father Madhowji Katcbra, who was 
another nephew of the testator. 

By the will, m the Gujarati language, Ladkavahu was directed 
o adopt Karamsi, then nine years old. She, however, refused 

Sifwffi She i diCd 5U 1890 With ° Ut ‘ havi ^ done 

The w 1 also used words to the effect that so much of the estate 

as might remain, after all the things directed in the will had 

been done, should go to Karamsi as his inheritance. 

0) (1898) 20 Bom., 718. 


• 
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Difference of opinion having arisen as to whether or not the 
-adoption was a condition precedent to Karanihi’s becoming enti- 
tled to the residuary estate, this suit was instituted in 18 s *? for 
the construction of the will. 

On this appeal the question was, mainly, as to the true con- 
struction of the words u^ed by the testator in reference to the 
residue, — whether the words icferred to what it would consist of, 
or, having a wider effect, meant that tlm adoption must precede 
Karamsi’s getting the residue. 

The clauses in the will affecting this question appear in their 
Lordships’ judgment. 

The suit, Kan nutes Hatha a ad others v. Ladkavahu and another Ij , 
was decided on the 1st October, 1887, in the original jurisdiction 
by F.irran, J. The Court was of opinion th it the testator’s 
direction to his daughfcer-in-liw to adopt was to adopt a son to 
her deceased husband and herself, that being the only lawful 
adoption to which she was competent ; and that Karamsi, unless 
and until he should have been adopted, was not entitled under 
the will to the testator’s property, his adoption being a condi- 
tion precedent to the taking under the will, as the Court con- 
strued it. Shamavahoo v. Dtoarhadas Vamnjt 2 was cited. Karamsi, 
having come of age in 1891, filed a petition for review, stating 
that he had been a minor in 1887, and that the decree had not 
given him an opportunity to show cause against it, with refer- 
ence to its effect upon his interests on his attaining full age. 
The judgment on that petition, dated 4th March, 1895, and 
rejecting it, is reported m Cursiwlas Hatha v. Ladkavahu 

On the 8th March, 1895, Karamsi petitioned for an order calling 
on the plaintiffs to show cause why, as he had been a minor 
when the case had been decided by the original Court, and as 
circumstances had been such as to impede an appeal being pre- 
ferred on his behalf, he should not be allowed to appeal after all. 
The High Court were of opinion that cause shoi 
and after hearing the plaintiffs, granted leave to 
judgment (Sir 0. Sargent, C. J., and Bay ley, , 
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grounds on which the special circumstances were considered by 
them to be sufficient excuse for the lapse of time that had taken 
place, within section 5 of the Limitation Act XV of 1877, regard 
being had to the fact that the interest of the minor to obtain 
reversal of the original decree had not been identical with those 
of his guardian — Gaisandas v. hadlavahoo ( - 1 ' 1 . 

The appeal having been heard, the High Court (Parsons and 
Straehey, JJ.) on the 21st Febiuary, 1896, eonfhmed the decree 
made by Fairan, J., in the original Court on the 1st October, 
1S8/. They said J that they agreed with the learned Judge that 
Karamsi, as he had not been adopted, was not entitled to the 
residue of the testators property. 

They quoted clause 28 of the will, aud added 

.. ,^ ia ^ c ^ eal ^ means he is first to be adopted, — adoption being one of 
the things mentioned in the will. The woids ‘ as his inheritance’ show that the 
residue is left to him because he is an hen. Clause 46 piovides for the case of 
his dying aftei adoption. Nothing being left to him if not adopted, this was 
the only contingency to be piovided for. 

. Th ? 61186 of Bl> eswm y A ‘ dha Ckunda 3 ) ; s quite different. There was clear* 
indication thoie of the testator’s intention before making an adoption, to give 
the propeity to the boy. Heietheio was no such intention. On the contrary 
it -ms clear that the intention was only to give it afW the adoption lnd taken 
place. It was to the adopted boy, and not to the persona designate, Karamsi, 
t rat the beguest uas made , -compare clause 46 of the present will with clause 
of the wrU m that case, and the distinction pointed out by then Lordships 
of he Privy Conner 1 at p. 107 wrll at once appear. This ease is on all W 
with Mamavahoo v. Dwa^adas Vasan „t*', and the decision of the Jnd-e 
following that case is correct. We, therefore, confirm the decree ruth cos’s.” ° 

On this appeal — 

Q ' C ' ) and Branson > for the appellant, argued that 
the High Court were in error in bolding that the appellant, in 
order to become entitled to the property bequeathed by the will 
must have been adopted. The right construction was that he was 
entitled to the residue bequeathed to him independently of the 

Se W a faCt *? at thei ' e Was no ^ ift over > iQ tke case of the 
appellant not being adopted, went far to show that the bequest 

to him was absolute, and not conditional upon his adoption by 
(i) (1S95) 20 Bom., 104* {3)nwnQT , . , ^ 

<*> (1896) 20 Bom., at pp. 719-720. (4) (l878) 12 Boifm ' 
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Ladkavahu. They referred to Bireswar Mu&ct Ji v. ArdJm C/onuh r IS®, 
where the bequest was by name to a boy whom the ivdator Kahsmst 
indicated as one whom he was about to adopt, but who was not Jl 

adopted. As in that case, the appellant was not selected as beiiur Kai bsvd \s 
ine adopted son, but for reasons independent of adoption , - 
and, as in that case, the bequest was held good, so here KaramsI 
should be held entitled. In clause 2S of the will there was an 
absolute gift to him. He was a designated peison, and it was 
not of the essence of the gift that he should have been adopted 
before it could take effect. The words of the will, throughout, 
were consistent with his taking the bequest ; and, on the other 
hand, if he did not obtain it, there would be an intestacy as to 
part, a state of things contrary to the testator’s intentions. And 
such a construction would be contrary to the presumption applic- 
able to a will. Beferenee was made to section 71 of the Indian 
Succession Act, 1835, as to the construction of a sentence in a 
will susceptible of two meanings. That which would gi've effect 
was to be preferred to that which would not. 


Haldane , Q. C., and J , D, Mayne , for the respondents : — The 
Will taken as a whole made it clear that the capacity to take 
the residue depended on the legatee having the qualification of 
being the adopted son. Clause 29 made it appear that his adop- 
tion was a condition without which the bequest was not to oper- 
ate. The will, in short, was that there should be an adopted 
son who should take the testators property. There was a con- 
tinuous series of provisions shoeing that only as adopted son 
was this legatee in the testator’s mind. 


(1) (1892) 19 Calc., m ; I», 19 I. A., 101, 


Gozem-IIavdy , Q.C., replied, adverting to the provision that, 
in a certain event which had not occurred, the executors were 
to choose who should be adopted ; and arguing that there was 
no sign, on the part of the testator, that he was actuated by the 
desire which ordinarily operated in bringing about an adoption, 
by # or for a Hindu who had no son. 

Afterwards, on the 12th July, their Lordships' judgment was 
delivered by 
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Loud Hobitocse :-The suit in wLich this appeal is presented 
was instituted in the year 1887 on the original side of the High 
ourt of Bombay to procure an authoritative construction of the 
will of Kessowji Jadhowji. He was a wealthy ffindu, who made 
his will on the 8th February, 1880, and died the next day. The 
appellant claims to be entitled to his residuary estate. 

The testator was the son of Jadu Asar, who had other children. 
The testator had one child, a son named Liladhar, who married 
Ladxavahu, and in his turn had one child, a daughter named 
Kesseibai. Liladhar predeceased the testator. Ladkavahu has 
died, hut Kesserbai is still living. The testator had two nephews : 
one named Karsandas, who is one of his executors, and is sfctted 

to be bis nearest reversionary heir, and another whose son is the 
appellant Karamsi. 

. r f he ^ viU is writfcen in The version used in this suifc 

is by the translator of the High Court. In the first 27 clauses 
the testator gives a great number of legacies and directions about 
his pxx)perty. The 2Sfch clause is as follows : — 

fli 3\ T ^? MaJhow J' 1 ^tehra’esou Karamsi Madhowji now 

L If IT, 1 f°:\ ni T/ eaM 0f a - e - u is “y wu * to adopt him as my 
; K 1 ® 0,1 d nofc be abla d0 s0 my life time, then my son Liladharh 

Jda!T/h w thC T 1 KaramSi ia ado P tIon - His adoption ceremony 
T b3 P9rf0med P r °P ert y which may icmain as a res LI 
af er all the things mentioned m my * ill have been done I give to this ha 

- "r And (I) a PP omt ( him ) ™ my heir. Choru Liludhar’s 
widow Ladbivahu is to g*t him betrothed (the outlays being made) out of my 
property. For the same about Es. 5,000 arc to be spent.” ' 7 

. B f the 29th and 30fch clauses he directs that after Karamsi 
is adopted he shall take the name of Kessowji , and provides for 
the costs of his marriage and for his residence, which till he is 
is to he with Ladkavahu. By the 31st clause he directs his 
executoi-s to make over the property to Karamsi ou his attaining 
21 if his conduct is good, with alternative provisions if his con! 

^ folbws !L ° £ a WeII - be,iaved son - The 46th clause 

*' 46 ' 111 tbe twenty-eighth clause above it has been directed D W - 
should be adopted. In accordance theiewith after the said Karamd „h n 
" to. Ml h. & *Stat (Teiiving) tta, 
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Ladka\ aim Is duly to adopt out of ar fnthw r * , 

who may be found fit. And if the Wd t adu Asai s duceiulintN aiij l.,d 
that time then (any) lad (begotten i'f ’ sJlrm!d ^»l he Hung at 

,o L/7J7 £ t “i r::, 0 ' ”>•“»«» A- ~b„ 

to him mj- piopei t, „ „ nti » ed l”" 7 * ’ ”'f* »*« i «- « 

And Lis adoption ceremony is to be nmf, . / togoen m mbfritamc. 

men of Ins manage also me duly to be n>ndZ ZtenlZ^ * ** "** 

now Chief Justice of Bom bar whn'j - 7 , ^ ’ Ju&tiCe iarran, 
Karamsi was not entitled to the residuo” 0 * Aft eU adoplio '“ 

“ ajonl r l « obtained leave to appeal - atl • 

T -7 - - -- i t^stXLr ^ 

7 : 77 : 7 —°° - **« 

after all the tilings mentioned in mv -i? , ren ‘ am aa a residue 
to this iad as his'inhenCV Xu ‘7° 7“ 1 «*» 

read in two different ways with e 5 nal n ,° f W "ff 

all things mentioned iu my will hiw 1 7 5 # 1 e ^ orJs 

to the preceding word « residue ” . ^ ^ ” mny ho attached 

due,” the same words may be thrownTn^^j Pa “ Se afc “ resi ‘ 

7 ^ e ” On the former ro a din„ 2 to 
show- what is meant by “ residue ' Worch merel Y 
condition precedent to the gift. ’ ° atter the F im port a 

Mr. Justice Farran arrived at b,\. , . 

on record any verbal ciiticism. The lemnedT, 

°± Appeal express themselves thus:— ud ges of the Court 

“ Clause 28 of the will is oo 

Wtemlly business, vorl- things to beTon^ut** ^ ^ ^ th!n ^ « am > 
one, I gwe tbe residue of my os 'a J o as t, • • r 1,e<1 m my " jJI hating boon 

S ,7 h,7 a 77r l T c “ di *®»‘bim 

one of the thmgs mentioned in the will" ° ad< * ted > ^option being 

It is not clear whether they mem t 
between commas are a clearer traml.7 <f J Hlai tIle word » 

“ »"'r ‘o Pot their own JZu^TT, ““ ^ °® daI °°* 

m ihe officia(I translation On th U llle words as they stand 

the expressions used by the 
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learned Judges no question can be raised. But their Lordships 
not being able to read the original for themselves, must abide 
by the official translation. 

Of course the controversy takes the form of subjecting the 
will to a minute analysis in order to extract inferences in favour 
of or adverse to each of the two possible constructions , and that 
has been done very thoroughly at the Bar. On the appellant’s 
side it is forcibly argued that the construction adverse to him 
leads to an intestacy, which it must be piesumed that one who 
is making his will does not intend. It is also urged that, if the 
testator had attached primary impoitance to adoption, he would 
have taken care to place his meaning beyond doubt; that if it 
wei^e so essential, it was an adoption not to himself but to his 
dead son, which he might have secured before his own death ; 
that he must have known that after his death Ladkavahu would 
be a free agent, and might disregard his wishes ; and that the 
words “ inheritance ” and “heir” aie just as compatible with 
the idea of taking directly by devise as with that of taking in 
the chai actor of grandson and heir through adoption. On the 
other hand, it is insisted that the wish tor an adopted son is 
placed hist in order , that it is an express condition precedent to 
the assumption of the testator’s name , that it is necessanly 
implied in the direction that the boy shall reside with Ladka- 
vahu, that the gifts over on failure of Karamsi’s issue are only 
to take place after his adoption, and that there is no gift over 
unless he is adopted ; in short, that the testator assumed as a 
basis of his dispositions that there would be an adoption, and 
that the alternative did not occur to him. Thus, it is urged, 
with the failure of adoption the whole structure of the will fails ; 
and there ensues an intestacy, not as desired or contemplated 
by the testator, but because he took for gi anted the existence 
of a condition which has not come to pass. 

On such a peculiar will it is hardly a profitable task to weigh 
each verbal criticism in very nice scales, the more particularly 
as several of the expressions relied on are double-edged and may 
be used one way or the other with nearly equal force. Their 
Lordships confine themselves to saying that the meaning of the 
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testator is very obscure, but that the arguments adduced to sup- _ 

port the decree are such that they are not justified in disturbing 
it. They will humbly advise Her Majesty to dismiss the appeal. **, 
The costs must follow the result, and the appellant must pay 
them. 

Appeal dismissed. 

Solicitors for the appellant — Messis. B)Oiin } Biigrose, and 
liglttbodij . 

Solicitors for the respondent: — Messrs. Nuholl, Manis'p, 
und Go , 
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Befoj e Mi J ustite Button, 

KAWAS JI EDALJI BISNh Plaintiff, v SIBIjSTBAI, Defendant * im * 

2\h sis — Mai o iage — Husband and inf c— bud bp husband fa restitution of ^tender & 

conjugal rights— Defence to such suit— Agreement for sepamtiori a good 

defence— P cir si Mcmiage and Duoicc Act [XV of 1865), Sec, 36 

Under section 86 of the Paisi Maniage and Divorce Act (XV of 1865) a 
tout i act by which a husband has agreed to allow his wife to live sepaiate is a 
good defence to a subsequent suit b} him foi restitution of conjugal lights 

Suit by plaintiff (husband) for restitution of conjugal lights. 

The suit was filed in July, 1898. The plaint stated that the 
parties had been mariied in January, 1875 , that in September, 

1898, the defendant had left the plaintiff’s house and had since 
lived separately. 

The defendant pleaded (inter alia) that in January, 1896, the 
plaintiff had filed a previous suit against her for restitution of 
conjugal rights to which she had pleaded his cruelty, and she 
on her part had about the same time filed a suit against him for 
judicial separation, that both suits weie fixed to come on for 
hearing on 10th July, 1896, but that on the 9th July the paities 
had come to an agreement, in consequence of which both suits 
were dismissed. 

By this agreement the plaintiff (infer alia) agreed to allow the 
defendant to live separate from liim and to make her a monthly 
* Sait No. 4 of 1898, 



1898 * 


&AWASJI 

t?. 

Sibinbax. 


THE INDIAN LAW REPORTS [VOL* XXIII. 

allowance chning theii joint lives. The agreement w as in writ- 
ing and was piodueed m Court. 

The defendant pleaded that she had, in fact, cairied out her 
part of the said agreement, and she contended that by the agree- 
ment the piesent suit was haired and should be dismissed, 

Bmnson for the plaintiff. 

Mac pit enod for the defendant. 

The following authorities wue itfeired to: — Parsi Mauiager 
and Divoiee Act (XV ot lb6o), Sec. 3d , Act IV of 1869, Secs. 
32, 33 ; GMs v. Ilardtng , Blown on Drvoice, p. 189 ; Marshall 
v. Marshall Clark Clcnk , Russell v. Russell £<saut v* 
Wood r *\ 

PuLrox, J.: — I think that under section 36 of the Paisi Mar- 
riage and Divoiee Act, 1805, a conti act, under which the husband 
has agieed to allow Ins wife to live separate, may be pleaded by 
her as a defence to a suit for restitution of conjugal rights. 

The material w oi do of the section aie as follows: — 

“While a ^ife shall ha\c without lawful cause ceased to cohabit with her 

Inidiand, the paity... with whom crbal Station shall have so c a^ed may sue 
for the restitution of h*s. .. conjugal rigVs, ard the Cnnt, if satisfied of the 
truth of the aTigations contained m the pi unt and that theie is no 311st iriound 
why relief sh uld not I 0 gnntod, may pioceed to decioe such restitution of 
conjugal rights uccoidmgly.” 

The questions then aiise : — 

(1) Whether an agreement for sepaiation made by the hus- 
band rendeis it lawful for his wife to li\ e apai t iiom him ? and 

(2) Whether the existence of such an agreement is a just 
ground why relief should not be granted ? 

To both questions the answer must be in the affirmative. 

Unless the word a lawful was used by the Legislature in 
some peculiar and technical sense, it seems clear that, if a hus- 
band has contracted to allow his wife to live apart, and she 
chooses to do so, she has a lawful cause for so doing. Her will 
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doubtless is the cause, and the existence of a contract wales it 
"lawful.” It can hardly now be suggested that such a con- 
tact is void as immoral or contiaiy to public policy. Such con. 
tracts have long been enforced by injunction by the Courts of 
equity in England, and are now accepted as defences to claims 
for restitution of conjugal 3 ights by the Probate Division of the 
High Court, 

The English law on the subject is very clearly explained by 
Lopes, L. J , in Bussell v. Bussell as follows- — 

“The effect of the Judicatures Acts his been indirect , but, at the one time, 
very important. It is, liowevei, confined to separation deeds 'Ihe-o, as is 
well known, weie treated as illeg tl and vod by the Ecclesiastic d Cornts: see 
Westmeath v. Westmeath - . Btit wliou it was settled, as it ultimatelj was (see 
Be (ant v. Waul 3 ), that the Couit of Chinceiy would restrain a suit for res 
titution of conjugal lights if brought conti ary to a covenant not to institute 
such a suit, and when tl e Jndicituie Acts made the Divoice Couit a Division 
of the High Court and abolished injunctions to stay actions, and substituted 
m all blanches cf the High Comt defences instead of such injunctions, it 
followed that a separation deed cont lining a covenant not to sue for restitution 
of conjugal rights bee 1111c a defence to a suit foi such restitution . soe J Install 
v Mcnsluill v; , Chi 1 1 . Clai L . ’ 

In this eountiy between Parkis the contract of separation 
appears as binding as a similar contract between Clnistians 
in England. It was not suggested that it was specially incon- 
sistent with the Parsi customs of marriage, and even if it were 
it would be a question for argument whether the existence of 
such customs could remove such a eontiaet from the scope of the 
Contiact Act; or could invalidate it as an immoral eontiaet. 
Considering how fully the Par sis have adopted the Western 
ideas of marriage, and how readily they hav e accepted the Act 
of 1865, it is not likely, I think, that it will ever be contended 
that such a contiact is void. In the piesent ease ceitainlvno 
such contention was laised. 

Mr. Mantri, however, objected to the issue on tire ground that 
it did not arise under the provisions of the Act in a suit for res- 
titution of conjugal rights, 'that objection, however, can only 

(1) (1895) P. at pp. 332, 333. a (1879) 12 Ch. D., 605. 

<2) ( 827) 2Hagg. Ece 8upp., 1, 115. (b (1879) 5 P E>., 19. 

( ) (1S85) 10 P. T\, 1«3. 

b 1680-2 x 
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l>c susta’ned if it can be held that the word <( lav fill n refers 
not to the law of this country to which Parsis are subject, but 
to the ecclesiastical law of England to which they are not. 
That the Parsis of Bombay aie not subject to the ecclesiastical 
law, was settled by the decision of the Pxivy Council in Ariewer 
V. Fcroztloye lf } and though their customs have been modified by 
Act XV of 18b5, they are no more now governed by ecclesias- 
tical law than they were before. The mere fact, then, that in 
1865, when this Act was parsed, the Divorce Court of England 
was still administering on this point the old ecclesiastical law, 
which ti eated deeds of separation as unlawful, can give no 
support to the argument that, in using the word “lrwful” in 
section 86 of the Aet, the Legislature meant the critei ion of 
legality to be not the law of this country applicable to P&isis, 
but the Church law of the people of another religion in England. 
It is true that the provisions of Act XV of 1865 are in many 
respects similar to the marriage law administered in England 
since 1857, and in construing it, the decisions of the Divorce 
Court and Probate Division may often be useful guides ; but it 
must be always remembered that though the laws aie in cer- 
tain points similar, they are not the same, and that the decisions 
under the one can only assist by analogy in the construction 
of the other. As regards the point now under consideration, 
it seems to me that the word “lawful j; is a plain English vot'd 
and must be construed m its ordinary sense as having reference 
to the law to which the parties are subject. If it had been in- 
tended, as in Act IV of 1869 applicable to Christians, to exclude 
a defence of this sort, a section like 33 of that Act would have 
been necessary. 

On the second question my decision necessarily follows my 
decision on the first. If it is lawful for the wife to stay away, 
it would not be just to give the husband a decree directing her 
return. (The rest of the judgment is not material to this report.) 

Attorney for plaintiff : — Mr. If. /. ManUu 

Attorneys for defendants : — Messrs. Hiralal, Mulla aniMiMa * 
CD (1850) 10 Moo. P. 0* 875. 
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JBefote Sir C. F Fat, an, Kt , Chief Justice, and Mr. Justice Candy, 

SHIV ii t'DRAPP A KRISHNAPPA and othibs (oeiginae Plaixijhfs), Ap- 
pflunts, V. BALAPPA and aNotheb (origin IE Dependants), Respond- April U. 

ENTS.'* ■ 


Landlord and tenant Agreement to occvp / for a term — Pei misslie occupation 
Fipiration of term Suit for possession — Limitation — L> citation Act 

CXV of 1877), Aits. 113, 139 and 141 

Plaintiffs sued to recover po-scssion of a certain house from the defendants, rost- 
ing their claim on a ceitain document, dated tho 3id May, 1890, executed by the 
•defendants father Mallappa to the plaintiffs father Krishnappa. Xn this docu- 
ment Mallappa admitted that tho houao belonged to Krishnappa and promised 
to vacate it at the end of two yoais from the date of execution. The document 
being presented for registration on the 18th May, 18S0, Mallappa denied its exet u- 
tion, but after inquiry tho District Registrar o dered it to be registered. The 
lower Court dismissed tire suit as baned by limitation (either by article 1 13 or 
axtido 144 of the Lrmitation Act, XV of 1877) 

Held, reversing the decree and remanding the ease, that the suit was not 
barred By tho agr 'oment the tonaney or pei missive occupation was to end on 
3rd May, 1S82. Either under article 139 or 1 44 the p’amtifC had twelie years 
fiom that date ■within which to sue. 


Second appeal from the decision of R. A. Graham, Assistant 
Judge, F. P., of Sholapa r-Bij apur. 

Suit to recover possession of a house. 




This suit was brought in September, 1893. The plaintiffs rest- 
ed their claim on a document, dated the 3rd May, 1380, executed 
to their father Krishnappa by the defendants’ father Mallappa, in 
which Mallappa admitted the house to be Krishnappa* s and pro- 
mised to vacate it at the end of two years. This document was 
presented for registration on the 18th October, 18S0. Mallappa 
then denied its execution, but after- inquiry the District Regis- 
trar ordered it to be registered. This document was in the 
following terms 

“ *» Malla PP a > son of Samana, give in writing this deed of agreement in the 
Fash year 1289 as follows — • * There is close to your big house, to the 

south of it, your other small house. * * . The house uas g.ven to me by 

* Second Appeal, No. 1143 of 1837. 
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you* Now you told me that you wauled the house and ashed me to vacitte and 
give it over to jon. As to that I told you that I could not find another house- 
for my residence so as to 'vacate and make over to you youi house : hence 1 have 
begged and obtained from you two years’ time from this day dining which I am 
to live in the said housx Whoieforo I will live in the said house for two je trs 
fiom this date, and when the two veais are over, on the following day I will 
vacate the said j cur house and make it ovu to your possession ; I have not anv 
right to the said house * * 4 . 3rd Mav , 1880.” 

The first defendant (?/z fer alia) pleaded limitation. The second 
defendant did not appeal*. The Subordinate Judge allowed the 
plaintiffs claim. On appeal by the defendants, the Judge re- 
versed tht decree, holding that the suit was time barred. The 
following is an extract from his judgment : — 

4 Tins document (kararpatia) was presented for registration on 18th October ? 
1880, but defendants’ father then domed the execution of it. The District 
Eegistrar, after a summary inquiry, ordoied that the document should be regis- 
tered, and it was registered in December, 1&80. Now t , presuming the karar- 
patra to hav e been dnly executed, the plaintiffs* must sue either on it, as evidence 
of contract, for specific performance of the contract, or on their general title* 
In the formei case, the period of limitation under article 113 of the Limitation 
Act would bo thiee years from the date fixed for the performance, i. <?., 3rd May, 
1882. Tn the latter case, the twelve v ears’ period would begin to run from the 
time when plaintiffs’ title was denied —in this case, 18th October, 1880. In 
either case, tho suit not having been filed till 1893, rs clearly baired.” 

The plaintiffs prefericd a second appeal. 

JSfarcnjo i CL Chinrtaunlcu for appellants (plaintiffs): — The 
Assistant Judge was wrong in applying article 113 of the 
Limitation Act and in holding that the suit was time-barred. 
A licensee cannot dim his licensor's title. Under section 139 of 
the Limitation Act, the cause of action accrued to the licensor on 
the expiration of the period of tho license. Under the document 
of 3rd May, X8S0, the defendant became a tenant for a fixed term. 
There was no rent provided for, but he was allowed to remain in 
possession for two yeais. Adverse possession could not commence 
until after the expiration of the two years. The tenancy expired 
in May, 1882, and the suit being filed in September, 1803, was 
not time-barred. 

Mai ad eo F. Mat for respondents (defendants) The first 
defendant as in actual possession of the house before the 
date of the agreement. The agreement was an attempt made 
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by plaintiff to make the first defendant acknowledge his title. 
Our adverse possession commenced from the date on which 
we denied execution of the agreement, that is, from the 18th 
October, 1880. The suit being brought more than twelve years 
after that date is barred. No rent was reserved. We were 
in the position of a licensee. Article 133 would, therefore, not 
apply. 

Caxdy, J. Plaintiffs, the sons of one Krishuappa, sued defend- 
ants, the sons of one Mallappa, to recover possession of a house, 
with regard to which Mallappa was said to ha\c passed a register- 
ed agreement, dated 3rd May, 18S0, acknowledging Krishnappa’ s 
ownership of the house, reciting that he, Mallappa, was occupy- 
ing the same by permission of Krishnappa, and promising to 
vacate the same on the expiry of two years from that date, 3rd 
May, 1 S80. The plaint was filed in September, 1893. Defendants 
denied the genuineness of the agreement, and pleaded that the 
house was their own property and that the claim was barred by 
limitation. The Subordinate Judge found that the agreement 
was proved, that plaintiffs were owners of the house, and that 
the claim was not time-barred. He, therefore, awarded the claim. 
On appeal the Assistant Judge, F. P, reversed that decision, 
holding that the claim was time-barred. 

It appears that when Krishnappa presented the agreement 
for registration on 18th October, 1880, Mallappa « denied its exe- 
cution. ” Au enquiry was held by the District Registrar, who 
ordered the document to be registered. On these faets the Assist- 
ant Judge held that "presuming the kararpatra to have been 
duly executed, the plaintiffs must either sue on it as evidence 
of a contract, for specific performance of the contract, or on 
their general title. In the former case the period of limitation 
under article 113 of Limitation Act would be three years from 
the date fixed for performance, i.e., 3rd May, 1882. In the latter 
ease the twelve years’ period of limitation would begin to run 
from the time when plaintiffs’ title was denied,— in this case 
18th October, 1880.” 

V e are unable to agree with the view taken by the Assistant 
Judge. In our opinion, article 113 of the Limitation Act has no 
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application. Whether the agreement o£ 3rd May, 1880, be taken 
by itself, or as part of a compromise effected between Ivrislinappa 
and Mallappa xegarding the division of certain property includ- 
ing this house, the plaintiffs are entitled to rely solely on this re- 
gistered document as the basis of their claim to recover possession 
of the house. By that document, Mallappa admitted that he was 
in permissive occupation of the house, and he promised to vacate 
the same on the expiry of two years from that date. In Golirul 
Lall Seal v. Dihniroaaih MuUicL it was held that a suit 
for the recovery of immoveable property against a person who 
had originally been in mere permissive occupation or possession 
accorded on the gound of charity or relationship is governed by 
Act XV of 1877, Schedule II, article 141 Mr. Justice Pontifex 
remarked that “ a permissive occupation, which has con dderablo 
resemblance to a tenancy-at-will, is of extremely frequent occur- 
rence in this country in consequence of the family habits and 
natures of its people ; v and Garth, C. J , said “ the case then 
comes under article 139 of the Limitation Act, if the relation 
between the parties is that of landlord and tenant ; or under arti- 
cle 144, if there is no such relation/’ We do not think that the 
period of limitation is altered by the fact that in this case Mallappa 
is said to have executed a written agreement acknowledging his 
permissive occupation and promising to vacate on the expiry of 
two years. Krishnappa, whether as landlord or as licensor, was 
not bouQfl to sue to eject Mallappa, whether as tenant or licensee, 
within three yeats of the date on v hxch Mallappa agreed to vacate. 
If the argument of the Assistant Judge is correct, then article 
139 of the Limitation Act can have no application when the 
tenant contracts that the tenancy shall determine on a certain 
date. Where an agreement specifies the term upon which the 
tenancy is to end, on the expiry of that term the tenancy is 
determined ipso facto . See the cases collected by Mr. Starling 
in his Notes on the Limitation Act, 3rd Edition, under article 
139, page SSI. Here by the agreement the ten mey or per- 
missive occupation was to end on 3rd May, 1882. Either under 
article 139 or under article 144 plaintiffs had twelve years 
within which to sue. The Assistant Judge remarked that Mai- 
(0 (1880j 6 Calc., 311. 
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|appa denied Erishnappa's title on 18th October, 1880. But accord- 
ing to the record all that Mallappa did then was to deny execution 
of the agreement. The pleader for respondents has been un- 
able to point to any evidence showing that Mallappa then denied 
KrishnappVs title. It is unnecessary, therefore, to determine 
whether, if Mallappa had then denied Krish nap pa’s title, or his 
own permissive occupation, KrisLnappa or his sons would have 
been bound to sue within twelve years from that date. Possibly 
Kribhiuppa might then have sued at once to eject Mallappa ; or he 
might have elected to hold to the written agreement. However 
that might b'% we arc unable to adopt the view that, talcing the 
agreement of 3rd May, 1880 to be proved, the claim is haired by 
limitation. 

We must, therefore, reverse the decision of the Assistant Judge 
and remand the appeal for disposal on the merits. If the agree- 
ment is proved, then plaintiffs are entitled to succeed so far as 
limitation is concerned. If the agreement is not proved, then 
the basis of their claim fails. Cost;, to be co^ts in the cause. 

Decree reversed and appeal remanded* 

APPELLATE CIVIL. 

Bef ore Mr, Justice Pardons and Mr, Justice JRcimuIc, 

DATTAKtM (ORIGINAL PLAINTIFF), APPELLANT, v . GANG ARAM AVD 
ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTS.* 

Guardia i~Ce) ti fitted gwxr&inn— Mortgage by such guardian without Court's 
penmsnon— Validity of such moitg%gc -8 taction under Qua? Praccdiae 
Code (let XIV of 1882), Hcc* 305 ~Guaid*ans and War Is Act (VI 11 of 
1890), 8ta, 20 and 30 —Art XX of 186 U 

Anaut vas the on nor of tlie property in disp xte. Ho mortgage! it yvith pos~ 
so&sion to defendant No. 1 in 1834. Ananfc diod lowing an adopt© 1 son \ itlul, 
a minor. Thereupon one Vasnlov nas appointed by the Distnet 0 mrt to be 
guardian of the person anl property of the minor under Act XX of 1884. In 
September, 1800, Vasudev mortgaged the same property to p’amtiff with the 
sanction of the Subordinate Judge's Cotut obtained under section CC5 of the 
Code of Civil Procedure (Act XIV of 1882) In 1*«6 the pWff as second 
mortgagee brought this suit to redeem the oailier mortgage of 1881. 

* Pecond Appeal, No. 1218 of 1807. 


1898, 

t HITIU O 
BU*FA 
r* 

Tj t lappa. 


)S98. 
April 20. 


MJi 

.Mil 

sustra 

JNBPAb 

)VCPAT 



2S8 



“Tho mortgagoi Vasudev, uho is now dead, u£ 
a guardian appointed by the District Court und- 
of 18(54. That Act to repealed on the 1st Jul; 
Vasudev as the guardian of the waul Yitlnl u 
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Ileidt that Vasudev, as certificated guardian, bad no power to mortgage 
Hie minoi’s property without the previous permission of the Court which had 
appointed him to act as guardian, and that the sanction of another Court given 
under section 305 of the Code of Ciwl Pioeedure (Act XIV of 1882) was not 
sufficient to legalize the mortgage. 

Held) also, that such mortgage would Ime been absolutely void under Act 
XX of 1804-, but was offiy voidable undei section 20 of Act VIII of 1890 at 
the instance of any other person affected thereby. 

Held, further, that defendant No. 1, the origin il mortgagee, was not affected 
by the plaintiffs mortgage, and tint the only poison ically affected by that mort- 
gage was Vithal, the owner of the equity of ledemption, who was a necessary 
party to the suit. 

Second appeal from the decision of Rao Bahilur Thakurdus 
.Vathuradas, Assistant Judge of Ratnugiri. 


One Anant Narayan Apte was the owner of the land in dis- 
pute. He mortgaged them to defendant No. 1 by a mortgage- 
deed dated 13th April, 1881. 

Anant died, leaving an adopted son Vithal, a minor. 

0n tlie 33tl i January, 138), Vitlnl’s natural father Vasudev 
Kiislma was appointed guardian of his person and property 
under xVet XX of 133 i by the District Ju Ige of Ratndgiri. 

On the 10th September, 1391, Vasudev mortgaged the minor's 
property, including the 1 tnd in dispute, to the plaintiff, with the 
sanction of the Suboidiuate Judge of Vengurla granted under 
section 305 of the Civil Pioceduic Code (Act XIV of 1882). 

In 1895 the plaintiff as puisne mortgagee filed the present suit 
to redeem the earlier moitgage of 1 3th April, 1881. 

The Court of first instance dismissed the suit, holding that 
the plaintiff’s mortgage was invalid, as it had not been effected 
with the previous sanction of the Distict Court under section 29 
of the Guardians and Wards Act (VIII of 18)0). 

This decision was upheld, on appeal, by the Assistant Judge. 

His reasons were as follows : — 
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Guardians and Wards Act, 18^0. Before passing the mortgage date! tOtli Sep- 
tember, 1890* be ought to have obtained the sanction of fch* Dlsti let Court 
under section 20 of the Act. But be did not do so. The mortgage is* therefore* 
illegal and unauthorised, and confers no right upoi ilia plaintiff : s\2 the cisuj 
cited in Maniskanlar v* Bai Mulish 

“It Is said that the moifcgig* was male for the heiedt of the ward and with 
the sanction of the lower Court under vetion 305, Civil ProeGure Cole, Such 
a sanction, as also such benelicial puipo»*, a^su ning tint the pirpose wis bene- 
ficial, wonll mt supply the plic^ of th'* per nKsiou of the Dwtilcb Coui*t neces- 
sary undei the provisions of the Guaidians and Wails Act, 1890.” 

Against this decision plaintiff preferred a seond appeal to 
the High Court. 

F. G Bkatularlu for appellant Section 29 of the Guardians 
and Wards Act (VIII of 1390) provides, no dmbt, that a guard- 
ian appointed by the Court cannot mortgage any part of the 
immoveable property of his ward without the previous permis- 
sion of the Court, But wh w rc the guardian mortgages the pro- 
perty with the sanction of the Court uikIft section 305 of the 
Code of Civil Procedure, the mortgage is legal and valid. The 
mortgage is the act of the Court and not oE the guardian. 
Moreover, section 30 of Act VIII of 1830 distinctly provides that 
the transaction is not absolutely void, but void ible only at the 
iust nice of any other person affected thereby. The original mort- 
gagee who xesists our claim is not affected by oar mortgage. To 
him it ib immaterial who pays off his mortgage money. The only 
pei son who can be said to be affected by our mortgage is the 
minoi on whose behalf the guardian professed to act, but he is 
not a paity to the suit, 

II* G, Cogaji (with Manrfcskak Jahangir shah) for respondents 
a\as not called on. 

1 ibsonv, J. : The equity of redemption of the property which 
is sought to be redeemed in this suit from the original morfc- 
gagee, who is the first defendant, was mortgaged to the plaintiff 
by a judgment-debtor, who had obtained a certificate under 
section 305 of the Code of Civil Procedure, authorizing him to 
do so. The judgment-debtor, however, was nit the real owner 
of the property, but was the guardian for the suit of the minor 

0> (1888) 12 Bom., CSC. 
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to whom the property belonged, and he had also beeu appointed 
the guardian of his property under the Minors Act, XX of 1864. 
Under section 29 of the Guardians and Wards Act, 1890, which 
continued his guar lianship and now governs the case, he was- 
prohibited from mortgaging the property of his ward without 
the previous permission of the Court. 

It was first argued that the sanction of the Court under sec- 
tion 305 of the Code of Civil Procedure was sufficient to legalise 
the transfer, but this clearly is not right, for the Court mentioned 
in section 29 of the Guaidians and Wards Act is, according 
to the definition contained in section 4 (5j, the Court which 
appointed or declared the guardian in pursuance of an application 
under this Act, that Court in the present case was the District 
Court of Ratnagiri, and the guardian had not obtained the per- 
mission of that Court to the mortgage. Then it was argued that 
the mortgage was the act of the Court, and not of the guardian, 
but the Court does not under section 305 execute any mortgage ; 
all it does is to authorize the judgment-debtor to do what other- 
wise would be void by reason of the provisions of section 276, 
viz., to mortgage property while under attachment. The mort- 
gage when effected is the act of the judgment-debtor alone. 

Being thus made without the pre\ ious permission of the Court 
the moitgage would under the pio\isionsof the Act of 1S64 have 
been absolutely void and would confer no title at all upon the 
plaintiff (see ChoLsi Motilal v. Hlansnng^ ). This, however, is 
not so under the Act of 1890. Section 80 of that Act expressly 
makes such transfers voidable only. The words used are “ void- 
able at the instance of any other pet son affected thereby.” The 
only person mentioned in the section is the guardian, so that any 
other person apparently, except him, would h-u e the right to de- 
clare the transfer void, provided he was affected by it. Wc do- 
not think that the original mortgagee in the present case can be 
in any v aj affected by the subsequent mortgage of the equity 
of redemption He has a right to his money only, and it cannot 
make any difference to him whether he is paid by A or B. The 
other person really affected by the mortgage is the owner of the 

C 1 P. J, for 1898, p. 5 
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equity of redemption, but lie lias not been made a party to the 
suit, and we do not know what view be takes of the mortgage. 
The Judge of the lower Court rightly says that ho is a necessary 
party to the suit (see section So of the Transfer of Property Act, 
1882 ) and would have joined liiin and have proceeded with the 
suit had he not held the mortgage void. 

As we hold that the mortgage is not void wo must reverse 
the decree of the lower appellate Court and remand the case for 
a decision on the merits after Vithal has been joined as a de- 
fendant* Costs to be costs in the cause, to be apportioned by iho 
Court passing the final decree. 
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Be foie Mr* Justice JPar^ons and Mr- Justice Ran tde* 

BAX MANGA L (original Defend vnt), Appellant, t\ BAI RCKIIMINI 

(ORIGINAL PLAINTIFF), RlsrONDh.Nl A 

Hindu law — Daughters — Maintenance— Widowed da ughtas— Their right 
of maintenance out of thru father's estate. 

According to Hindu law, it i b onlv the unmanied daughter*-, ulio have a 
legal claim for maintenance out of their futheiA estate* The manic d daughters 
must seek their maintenance from the husband’s family. If this provision fails, 
and the widoued daughter returns to live vith her father or Li other, theie is a 
moral and social obligation, hut not a leg illy enforceable light by which her 
maintenance can be claimed as a charge on her father's estate in the hands of 
Ids hens. 

Second appeal from the decision of Rao Bahddur V. V. 
Paranjpe, Additional First Class Subordinate Jud«e, A. P. at 
Br >ach. 


One Sanmukhram died, lea\ lug a widow Bai Rnkhtnini, and a 
daughter Bai Mangal by another wife. 

Bai Mangal was a widow in indigent circumstances, without 
any provision from her husband’s family. She was, therefore, 
supported by her father daring his life-time. 

After Samnukhram’s death, Bai Rukhmini filed a suit to 
recover possession of the deceased’s property from Bai Mangal. 


3898 . 
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The Court of first instance held that though the plaint! ft’ was 
her husband's heir the defendant, as a widowed daughter in 
indigent circumstances, was entitled to receive maintenance out 
of her father's property. The Court, therefore, awarded to her 
for life a portion of her fathers property in lieu of maintenance* 

This decision was upheld, on appeal, by the First Class Sub- 
ordinate Judge, A. P., at Broach. 

Against this decision a second appeal was preferred to the 
High Court. 

K. J f.Jaiheri (with JL K. Mehta) for appellant. 

6. iT. Patekh for respondent. 

Ran adc, J. : — In this ease the dispute lies between the respond- 
ent-plaintiff Bai Rukhmini, who is the widow of the deceased San* 
mukhram, and the appellant Bai Mangal, who is the daughter by 
another wife of the same Sanmukhratn. Bai Rukhmini brought 
the original suit to recover possession of Sanmukh ram’s property 
as his sole heir, and this claim was resisted by Bai Mangal on 
various grounds. Among other defences she urged that, at the 
time of Rukhmini's marriage, there was an agreement that Ruldi- 
mini should claim no interest in the property in case she had no 
male issue. Bai Mangal also pleaded a caste custom excluding 
widows from succession, and she further claimed that Sanmukh- 
ram had made a will appointing her a*> his heir and successor. 

All the three contentions were disallowed by both the lower 
Courts, but while recognizing Rukhmini’s claim to succeed as 
heir, they held that Bai Mangal. as widowed daughter in indigent 
circumstances, who had no provision from, her husband's family, 
had a right to be maintained, and they accordingly awarded to 
her for her life a part of her father's estate. The appellant Bai 
Mangal raised before us the same contentions which she had 
unsuccessfully urged in the Courts below, and these were dis- 
posed of by us in the course of the hearing of the appeal. Bai 
Rukhmini put in cross-objections, which made it necessary that 
the points of Bai Mangal's indigence, and the inability of her 
husband's relations to provide for her, should be expressly 
inquiied into, and an issue was sent down to the lower Court, 
which has recorded a finding in favour of Bai Mangal* 
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The decision of the respondent’s main contention thus toms 1608. 
upon the question of law— whether, and how far, a widowed bai "mas&It. 
daughter, who has no provision to fall back upon made for her 
by her husband’s family, can claim maintenance out of her 
father’s estate to which his heir succeeds as owner ? 

In support of their view that the widowed daughter has such 
a right to claim maintenance, both the Courts below have chiefly 
relied upon Mayne’s Hindu Law, Mayne (section 40S) laj-s 
down that a daughter “ is entitled to maintenance until marriage, 
and to have her marriage expenses defrayed. After marriage, 
the maintenance is a charge on the husband’s family, but if they 
aic unable to support her, she must be provided for by the 
family of the father.” The only authorities cited by Mr. Maj ne 
for this last proposition are Macnaghten, Vol. II, page 118, and 
West and Buhler, pages 215, 487. On page 118 of his second 
volume, Mr. Macnaghten gives the details of a precedent in which 
the widow and daughters and nephew of a deceased person were 
allowed to share in certain proportions the estate of their 
deceased husband, father, and uncle respectively. It is clear 
that no such simultaneous rule of succession obtains in Hindu 
law, and at any rate the daughters in this case were not allowed 
maintenance. The facts of the ease have obvious reference to a 
partition made by brothers after their father’s death, when a 
share equal to a sou’s share is set apart for the mother, and 
a quarter share is set apart for the sister by way of pro\ ision 
for the latter’s marriage and maintenance till then. This ease, 
therefore, can hardly be relied upon as an authority in the pre- 
sent dispute. As regards the references to West and Buhler, there 
is a statement on page OS v.hetc it is mentioned that the widow 
and her daughters are entitled to maintenance from the united 
co-parceners or successors to the separate estate. This reference 
ob"\ iously applies to unmarried daughters, for \\ horn provision 
has to be made till they are married. The authorities cited— 

Manlocniuur \ . BJmjoo'U , Tlamajee v, Tkuhoo Baee'*'— support this 
view. On page 233, it is further observed that, next after the 
husband’s family, the responsibility of supporting the daughters 
rests on their father’s family. On page 248, specific reference is 
(ii (1822) 2 Bon,, 137. (2) (1828) 2 Borr., 4,83 a t v. 4,07. 
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1898. made to two cases reported ia 2 Strange, pages 83, 90, where the 
claim of a widowed sister, left destitute by her husband’s rela- 
% tions, to be maintained by her brother’s widows was allowed. 

Rveuyis-i, There is a further reference on page 137 which is obviously 

meant for unmirried daughters, who must be maintained by 
their father or brothers till they are disposed of by marriage. 
The decisions reported in 2 Strange, pages 83, 90, arc thus the 
only direct authorities which bear upon the present dispute. 

The responsibility of the father’s family, next aftei the hus- 
band’s family, referred to on page 233 is obviously a moral 
responsibility, for on failure of the father’s family, the same 
responsibility is thrown on the caste, and, fin illy, on the king. 
Against Mr. Strange’s two precedents, for which it may be noted 
no authorities are cited, may bo set a later decision of the Madras 
High Couit— Ilafa Skavatri v, Ilat a, Narayanan W, Sir Thomas 
Strauge in his first volume, page 172, no doubt mentions this 
charge of maintenance of unmarried damsels and indigent wi- 
dowed daughters and sisters in the same category ; hut a careful 
eousideiation of the original texts leaves no room for doubt that, 
while the first charge is legally enforceable, the other one is more 
or less an imperfect obligation. This distinction wa« emphasized 
in the leading ease on the law of maintenance on this side of 
India — Lalshman v. Satyabhamabai 2 . Every father of a family 
has a soit of moral duty to support his dependent male and 
female lelations, but there are certain persons so related in re- 
spect of whom the obligation is legal, and in regard to others the 
texts should be interpreted as being intended for exhortation and 
recommendation. The support of the widow and of unmarried 
daughters stands on a very different footing from the support of 
widowed daughters. The destitute and unprovided for married 
daughter is allowed preference over her better provided sister. 
This is the only distinction the law recognizes in favour of the 
destitute widow. 

The unmarried daughters are prcfeired to married, for the simple 
reason that they have no support to fall back upon till they are 
disposed of in marriage, either by their father, or by the brothers 
Who succeed to his property by inheritance or partition. In 
(1) (1963) 1 Mad. H. C Res, 372. © (1877) 2 Bom., 494. 
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VyavaMr Mayukha (Stokes’ Edition, page 97), wo have an express *89*. 

text, which directs that ff the maintenance of the daughter of baxMwoix, 
a widow excluded must be provided for by her brothers. If ^ 
uninitiated, i.e., unmarried, she will take a share. After that Rcxussim* 

(marriage), her husband shall support her/* In the case of the 
daughteis of disqualified or excluded heirs, the same rule is laid 
down in Mitakshara. “ Thus daughters must be maintained till 
they are provided with husbands ’(Stokes’ Mitakshara, page 
457 i see also VyavaMr Mayukha, Stokes’ Translation, page 109 ; 

Dattaka Chandrika, page 662, Stokes’ Translation). In Daya- 
bhaga, page 2‘33, it is expressly mentioned that daughters do not 
take along with the sons by right of inheritance. The part given 
to the daughters at partition is meant to be a provision for 
marriage, and may be le^s than a quarter — Stokes’ Translation, 
page 233. In fact, all the fcext-wi iters appear to be in agree- 
ment on this point -—namely, that it is only the unmarried daugh- 
ters who have a legal claim for maintenance. The married daugh- 
ters must seek their maintenance from the husband s family. If 
this provision fails, and the widowed daughter x'cturns to live 
with her father or brother, there is a moral and social obliga- 
tion, but not a legally enforceable right by which her mainte- 
nance can be claimed as a charge on her father’s estate in tho 
hands of his heirs. 

This being the general bent of the law texts and the commen- 
tators, wc must hold that the appellant has not established her 
title to receive maintenance from the property of her father. 

It may be noted that she herself did not reric maintenance, but 
claimed to be owner. It is also not clear that she is absolutely 
without any provision. The evidence goes to show that she owns 
,a house and a gajman vritti ; however on this point we have 
no finding recorded by the lower Court. 

We vary the decree of the lower Court, and award the respond* 
♦ent-plaintifPs claim in full. Tho appellant should pay all the 
eosts of tho respondent, and bear her own. Court- fees through* 
out payable by plaintiff had she sued in the usual form to be 
♦calculated and paid by the plaintiff in the first instance* 

Decree vatied. 
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Before Sir C, F. Fan on, A7, Chief J tut i' p 3 and 3L . Justice Candy, 
RANGO BALAJI (obiginai Piuntiti), Applilant, % MUDIYEPPA 

AND OTH1BS (ORIGINAL DeI 1 ND IXTS), RESPONDENTS.* 

Evidence— Indian Evidence Act (/ 0 / 1872 ), Sees. 107 and 108 —Person not heard 
of for seven years— Presumption of death — Adoption— Validity of adoption 
depending on uhthci natural son ahvc or d( ad— Onus of proof— Dad or will 
conferring estatz on a person descnled os adopted son — Iks j mb cat t — Former 
decree in favour of plaintiff, but hsuo as to adoption found against him — Wo 
appeal open to plaintiff against that finding. 

DeiiR is to be presumed after a certain interv il (seven yeais) ; but tlieio is 
no presumption as to the time of death If, therefore, any one has to establish 
the precise period during those seven years at which a person died, he must do so 
by evidence, andean neither rely, on the one hand, upon tbo presumption of 
death, nor, on the other, upon the continuance of life. There is no presumption 
of law that because a poison was alive in 1877 therefore he was alive in 1878. 

One Shankar died in September 1878, leaving a widow BbagibaL The year 
before his death his only son (Bala), a child of eight yeais old, ha l left his home 
and was never heard of again. A few days before his death, Shankar adopted 
the plaintiff (his nephew) and executed a deed of adoption, which stated that he 
had no hope that his son Bala was alive, and that he had, therefore, adopted 
the plaintiff. The deed fiuther declare! the plaintiff to bo tho owner of all 
Shankar's propeily with all tho lights of a natnnl son, but provided that, in the 
event of tho lost son leturning, ho should have hilf. In 1802 tho plaintiff a, 
ShankaPs adopted son brought this suit to recovei some of Shankars piopeity, 
which was in tho hands of the deLndxnts, who cliimed it Shankars heirs* 
Thev {inter alia) impeached the plaintiff s adoption 

Held that, in older to recovei tho property as the a lupttd son of Shank xr, it 
lay on the plaintiff to piove a valid adoption. It wns a condition precedent to 
piovo that, at the date of the adoption, Shanhai was without a son. It was, there- 
foie, for the plaintiff to piove that B da was then dead Theie was, at that time, 
no presumption that Bala was d< \& 5 and them being no evidence on the point 
it was impossible to sty when he die 1, or cjn 3 epmtly tint the adoption was- 
valid. 

Held, houovei, tint plaintiff was entitled to succeed as donee undei the deed 
of aloption (Exhibit A). It was cleaily Shankai’s intention to give the estate to 
the plaintiff as being his adopted son. But if the adoption was imalid, the gift 
had ho effect. The onus here was on the defendants. It was for them to show 
tlut Bala was at that date alive and the adoption, thoiefore, imalid. That 
burden they had not discharged, and the plaintiff, thoiefore, was entitled to a 
deeiet?. 

* c eccnd Appeal, No. 1234 cf 1807. 


1898. 
April 21, 



m 

| MJI 
Mil 

ri&TRA.- 

!KBrVL 

mvAY 


v OL. XXIIL] 


BOMBAY SERIES 


Per Farrak, C. J. : — Where a deed of gift or will confers an estate upon a 
named peison, because be fills oi by loason of bis filling a a rtain cbaractei, be i& 
entitled to recover tbe estate without affirmatively plowing that be tills such 
diameter. The onus of pioving that be docs not fill tbe character, which is tbe 
reason of the gift, lies upon those who dispute his claim. The whole question is 
one of onus of pi oof. 

The plaintiff had previously s tod one KiWmaji, the father c£ the defendants, 
in another suit (No. 801 of 1885) to recover eeitam other lands In tha* suit It 
hid been held that the plaintiff was not the adopted son of Similar, but that 
nevertheless he was entitled to recovei the Ends sued for, on the strength of the 
above stated deed (Exhibit A), and a decieo was passed foi the plaintiff. 

Held that the issue as to adoption in that suit was not its judicata in the 
present suit. In the foimer suit the plaintiff recov cred upon the deed He 
could not have appealed fiom the deeiee which was in in Ins favoui, nor could 
he under the Civil Pioeeduio Code (Act XIY of 1882) appeal from the finding 
upon the adoption issue which was agnnst him. Upon that issue thme had not 
been a final decision. 

Second appeal from tlio decision of 11. A. Graham, Assistant 
Judge, P. P., at Bij/ipur, reversing the decree of the Subordinate 
J udge of Bagalkot. 

Suit to recover certain land which had been formerly the pro- 
perty of one Shankar Subaji, the uncle of the plaintiff, and (as 
the plaintiff alleged) his adoptiv e father. 

The defendants Nos. 2, S and 4 were in possession of the pi o- 
perty. They denied the plaintiffs’ adoption, and claimed to he 
the heirs of Shankar. * 

Prior to 1873, Shankar, v.ho owned the lands in question, had 
mortgaged them to the grandfather of defendant No. 1 with 
possession, on. the terms that they were to be restored free from 
the mortgage lien on the 31st March, 18SS. In 1SS7 defendant 
No. 1 surrendered them to defendants Nos. 2, 3 and 4, uho, 
already stated, claimed to ho the heirs of Shankar. 

Shankar died on the 13th September, 1S78. Ho had had a son 
Bala who was about eight years of age. This child had left his 
home about a year before Shankar’s death, and was never heard 
of again. The plaintiff alleged that, in the belief that Bala 
was dead, Shankar had adopted him, and on the 1st Septem- 
ber, 187S, executed an adoption deed (Exhibit A), by which lie 
gave plaintiff all his property. The following is the material 
portion of the deed (Exhibit A) 

B 1880— 3 
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« I had a natmal son by name Bala aged tight years. It 5s now about a year 
einee he lias run away. He was much searched for, hut no trace of him could 
be found. As I have no hope of his being alne, and in order that my obsequies 
should be performed and my gcneiation should mcieuse, I have adopted you v>ith 
the consent of your mother Gangahai and according to caste custom and shatetras. 
Theiefoio yoi aie the owner of all my moveable and immoveable property. 
You have all the rights of a natural s m * * *. Should fortunately tiro 

natuial son Bala return, you and he should di\ide equally my property— he 
as elder son and you as younger son.” 

Shankar left a widow Bhagubai. It was admitted, however, 
that she ha I been incontinent and had become a Mahomedan 
and had forfeited all rights of inheritance to Bala if he (Bala) 
had survived his father Shankar. 

The plaintiff and the defendants were related in an equal 
degree to Bala. 

The plaintiff had previously sued one Krishnaji, the father of 
the defendants Nos. 2 , 3 and 4, in another suit (No. SOI of 1885) 
to recover certain, other lands. In that suit it had been held that 
the plaintiff' was not the adopted son of Shankar, but that, never- 
theless, he was entitled to recover the lands sued for on the 
strength of the above stated deed (Exhibit A), and a decree was 
l assed for the plaintiff. 

The plaintiff filed this suit in 1802. II is claims to Shankar's 
estate rented either on the fact that he was Shankar's adopted 
son or upon the terms of the deed (Exhibit A). 

The defendants {inter alia) denied the adoption and also con- 
tended that the question of adoption was res judicata by the 
decision in the former suit (No. 804 of 1885). 

The Subordinate Judge held that upon the deed (Exhibit A) 
the plaintiff was entitled to the lands sued for, and gave him 
a decree. 

, On appeal by the defendant the Judge held that the question 
of adoption was not res judicata by the decision of Suit No. 804 
of 1885, Inasmuch as the decision in the plaintiff's favour in that 
suit was based upon the deed (Exhibit A). The Judge said : — 

“The question as to the plaintiff’s adoption being illegal is not res Judicata, 
for the decision on that is & ue was not material for the determination of the 
case in the view the Subordinate Judge took of the plaintiff’s rights. Having 
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obtained a decree In bis favour, plaintiff had bo opportunity to question the 
correctness of that finding/* 

The Judge further considered the question as to Bhagubai’s 
title to inherit the property as heir of her son Bala (assuming 
that he was dead), and sent back the following issue to the 
Subordinate Judge : — 

“ (a) Has BaUS mother Bhagubai lost her light of inheritance in this else 
by any* and what lawful leason and on what date? 

“ (b) If so, w ho would be the next heir to his property after Bala’s death in 
1889, in case Bhagubai is excluded from inheriting her son’s estate, or has 
forfeited her rights subsequent to this inheritance ? ” 

On the said issues the Subordinate Judge found as follows : — 

H Both sides admit that, as Bhagubai first became incontinent and then 
became a Mahoinedan, she has foifeited her right of inheritance to the estate of 
her son. 

It appears that in 1889, when Bala was presumed to have died, his heirs (his 
mother having lost her rights) were plaintiff Bongo Balaji, his brother Shrmi- 
vas Balaji, the two defendants, and Bomappa Bongappa. They are all equally 
related to deceased Bala, as will be seen from Exhibit Yo. 71, and they were 
the only persons alive in 1889*” 

On receipt of these findings the Judge held that Bhagubai, 
notwithstanding her ineontinenee and subsequent conversion to 
Mahomedanism, was entitled to inherit the property as the 
mother of Bala, and that the suit was not maintainable in the 
present form, because there were other heirs of Bala who were 
equally entitled to the property along with the plaintiff, He, 
therefore, reversed the decree and dismissed the suit. 

The plaintiff preferred a second appeal. 

Branson (with Ganpcit F. Mulgaumltar) appeared for the appel- 
lant (plaintiff) : — We contend that the plaintiff's adoption was 
valid — Tagore's Law Lectures, 1888, p. 194. The defendants con- 
tend that it was invalid because Bala was then alive* They must 
prove that fact. There is no presumption, one way or the other, 
m to the actual date of Bala's death — Taylor on Evidence, p. 219 ; 
JDhcmp Nath v. Golincl Sara?i a \ Sections 107 and 108 of the 
Indian Evidence Act deal with the question whether a man is alive 
or dead, hut they do not create any presumption as to the date of 

tf) (1886) 8 All,, 614. 
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death. There is no doubt that Bo la is now dead# I lie question is* 
when did he die. Everything ought to he presumed in favour 
of our adoption. Under the deed (Exhibit A) in case of Bala s 
return the plaintiff is to take half the property. Under an\ cir- 
cumstances there is a gift to the plain tiff of one-half of the 
property. Bala has ne\er come forward to dispute the deed. 
Shankar could dispose of his propeity a* he chose. The plaintiff 
is legally entitled to the property of Shankar under the terms of 
the deed, which may he looked upon as either a deed of adoption 
or a will 

We also contend that the decision in Suit No. SOI of 1885 
brought by the plaintiff against the father of the defendants is 
res judicata as regards the effect of the deed. The Court held in 
that suit that the deed could be acted on as a deed of title or a 
deed of settlement. 

Scott (with Mahadeo T. Bind) appeared for the respondent-, 
(defendants Nos. 2 to 4): —The plaintiff’s adoption could only be 
'valid if it be proved that at tbe date of the adoption the missing 
son Bala v as dead. The plaintiff must pro\ c affirmatively this 
fact. The onus of proof lay on the plaintiff, and he having failed 
to discharge it, the suit must fail —Bhondo v. Ganesh . The 
plaintiff can only claim by virtue of bis adoption, because adop- 
tion is the essence of the deed. 

The finding in the formci suit makes the question of the 
plaintiff’s adoption res judicata. In that suit it was held that 
the adoption was invalid and that the plaintiff was entitled to 
recover the property only as trustee for BaK 

tit was argued that the deed, if not a deed of adoption, was at 
any rate a deed of gift. Even if it he a deed of gift, Bala and 
his heirs would he entitled to contest it, the property mentioned 
therein being ancestral. 

Branson, in reply -.—There is no doubt about the fact of plaint- 
iff’s adoption. It is for those who impeach the adoption to prove 
that Bala was alhe at its date. It is not necessary for the 
plaintiff-to prove that Bala was dead. 

(li (IfcSC) II Bom , 433. 
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Eaurah, C. J. Shankar Subaji was the owner of the lands in 
suit. In 1873, he mortgaged them to Mudiappa, the grandfather 
of defendant No. 1, with possession upon the terms that they 
were to be restored freed from the mortgage lien on the 31st 
March, 1888. In 1887, defendant No. 1 surrendered the lands 
to the defendants Nos. 2—4, who claimed to be the heirs of 
Shankar Subaji. The plaintiff alleging that he is the adopted son 
of Shankar Subaji brought the present suit for possession of 
the lands with mesne profits. The fact that Shankar Subaji went 
through the form of adopting the plaintiff is not disputed, nor 
that he executed the adoption deed (Exhibit A) in the plaintiff's 
favour. The deed, which is registered, is dated the 1st Septem- 
ber, 1878. Shankar died on the 13th of the same month. The 
material portion of the deed runs as follows (His Lordship 
• read the above passage from the deed, and continued : — ) 

The circumstances were as recited in the deed. Bala nc\ er 
returned, nor was he e\ cr heard of again. 

The question to be determined is, whether the plaintiff acquired 
any right to the property of Shankar either as his adopted son 
or under the terms of the deed (Exhibit A). The only further 
fact necessary to be stated is that Shankar left a widow Bhagu- 
bai. As to her, it was admitted, upon remand before the Sub- 
ordinate J uclge, that as Bhagubai first became incontinent, and 
then became a Mahomedan, she had forfeited her right of inherit- 
ance to the estate of her son Bala. 

In 1889 the heirs of Bala, in the absence of Bhagubai, were 
the plaintiff Rango Balaji, his brother Shrinivas Balaji, the 
■defendants Konher Krishna and Janardhan Krishna, and one 
Ramappa Itangappa. These were all related in an equal degree 
to Bala. The Assistant J uclge has found that Bhagubai had not 
in 1889 by reason of her apostacy and incontinence lost her right 
to inherit to her son Bal a—Akora Suf/t v, Doreani » ; Kojigadu 
v. Laks/imi® ; Advgajta v. Sulmva ' 3> . No argument has been 
addressed to us upon this branch of the case. Upon the finding 
upon it the plaintiff cannot have any claim to the estate of 


1808. 
Bar a 
Scwvuti. 


Jam i 
(MJI 
t\ 

SUSTKA- 

JWSilAl. 

[TMtV.AV 


a) (18GS) 2 B. L. Rep., A. 0. J„ 100. 

W (1879) 4 Bern., 101. 


O) (18S1) 3 3da<l., 149. 


THE INDIAN' LAW REPORTS, [\ OL, XX III 



m 


mt. 


Eauoo 

Mumtippa. 


Shankar except as an adopted son or under the terms of the 
deed (Exhibit A), 


Before consideiing the plaintiff's claim based upon the above 
grounds it is necessary to refer to the question of us judicata 
which has been argued before us, but which by the Assistant 
Judge was decided against the defendants. In 1885, the plaintiff 
sued (in Suit No. 804 of 1SS5) to recover two fields not now in 
suit fiom Krishnaji Chaw do, the father of the defendants Konher 
and Janardhan Krishnaji. In that suit it was held that though 
the plaintiff was not an adopted son of Shankar under the deed 
(Exhibit A), effect could be given to that deed as a deed of title or 
a deed of settlement, and the possession of the lands was decreed 
to the plaintiff (Exhibit 76). The reason for the finding was- 
that as the deed passed in plaintiffs fa\ our by Shankar could 
only be impeached by the natural son Bala, and as the deed 
provided that both Bala and the plaintiff should take Shan* 
kar’s property equally, plaintiff became a trustee for Bala, and 
as trustee he could eject Krishnaji. I agiee with the Assistant 
Judge that the issue as to adoption found against the plaintiff 
in that suit does not render the question of the adoption res 
judicata in this suit* The plaintiff succeeded in the former suit 
upon the deed and recovered possession of the two fields in suit, 
lie could not hav e appealed from the decree which w as in his 
favour, nor could he under the Code appeal from the finding upon 
the adoption issue which was against him. Upon that issue- 
there cannot be said to hav e been a final decision. The decree 
in his favour was made in spite of the finding— see Thalur 
Magimdco v. Thalcvr Mahadeo Siagld l K Mr. Scott contends that 
the finding in the former suit, that the plaintiff recovered pos- 
session as trustee for Bela, makes that question at all events res 
judicata. I think that this is not so* Bala was not a party to 
that suit, nor was Krishnaji sued as his heir. The finding of 
the Court as to the capacity in which the plaintiff recovered 
possession would not have been res judicata either for or against 
Bala, nor can it be used either for or against the defendants 


claiming to be heiis of Bala. 
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The main question is whether the plaintiff is the adopted son 
of Shankar, The answer to that question depends upon whether 
Bala was alive or dead at the date of the adoption. For the 
determination of it, in the absence of specific proof, recourse 
must, I think, be had to the Evidence Act —Mnzhar All v Bndh 
Singh 1} ; D liar up Nath v. Gob hid St ran (2 ^; Dhondo v, Ganesh {i h 
Having regard to the piovisions contained in sections 107 and 
10S of that Act the presumption is that Bala is now dead, but 
there is, I think, no presumption as to when he died. There is 
no presumption that ho li\ed for seven yeais — Dharnp Nath v, 
Gobi ml Seiran (supra). The question is fully discussed in In oe 
Phene* s Trusts i K See Hichnan v. Upsall&h If it is nectary 
to establish the exact date of his death he, upon whom the onus 
of establishing that date is cast, must establish it or otherwise 
ho must fill* Nowhere the plaintiff is seeking to recover the 
property in suit as against the natuial heirs of Shankar. He 
must, therefore, I am inclined to think, prove affi amatively that 
Bala was dead at the date of his adoption. He must show that 
Shankar was then sonless. This, in the opinion of the Assistant 
Judge, he has not done. It follows, I think, that he fails 
affirmatively to prove the adoption. It is quite impossible for 
this Court to determine whether the adoption was valid or not. 
The plaintiff cannot prov e that it was \ alicl ; the defendant cannot 
prove that it was invalid. Under the particular circumstances 
of this case, I do not think that there is any presumption to be 
raised for or against the adoption. It is a question of onus of 
proof. 

The nest question arises upon the terms of the deed, Exhibit 
A, It is whether, in the events which have happened, the plaint* 
iff takes the property of Shankar Suba]i under the deed. This 
is a question of construction The intention of Shankar must be 
gatnered from the terms of the deed, and from the surrounding 
circumstances if there is room for doubt — Fanindra Deb JSnikat v. 
Itajeswar Pa Here, apart from the character in which the gift 
was made to the plaintiff, it appeals clearly that it was the inten- 
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tiun of the testator (the deed is, I think, in effect a will) that 
the plaintiff should take the whole estate in the event of Bala not 
i eturmng. That cannot, I think, be doubted. Bala never lias 
let timed. The circumstances under which the testator desired 
that the pla.ntiff should become the on ner of all his moveable 
and immoveable property ha\e continued unaltered. It appears 
to me, therefore, that it lies upon the defendants to show that the 
testator was mistaken in his belief that liis son Bala was dead 
and that he had adopted the plaintiff when he executed Exhibit 
A. The defendants say that the words of gift contained m the 


do 


mment— for they are, I think, words of gift-are inoperative 
because the testator had not validly adopted the plaintiff and 
only supposed that he had done so, but admittedly they cannot 
prove anything of the sort. In all probability the child Bala was 
dead when the document was executed. Iu the Privy Council 
case above ref.rred to, it was established that the adoption was 
invalid, hut here nothing is established. So far as we know, the 
circumstances under which the old man executed the deed were 
exactly as he supposed them to b\ I think that the plaintiff 

can claim the property under the tei ms of the deed executed in 

liis favour. 

To pi event misapprehension I shoidd add that my judgment 
on this point is based upon the proposition that w r here a deed of 
gut or will confers an estate upon a named person because he 
Rib, 01 by reason of his filling, a certain character, he is entitled 
to recover the estate without affirmatively proving that he fills 
such character. The onus of proving that he does not fill the 
eh iractei which is the icason of the gift, lies, in my opinion, upon 
those w ho dispute his claim. The whole question is, in my opinion, 
one of onus of proof. I have not found any direct authority sanc- 
. onin ° tlie abov ° vicw - It w, I think, supported by the judgments 
In re Corbishlty’s Trusts' 1 '. It may be. that, if the defendants 
ould show that the plaintiff was not the adopted son of Shan- 
r ) they 0 ’iglit to succeed. 

The defendants, however, contend that as the property was 
ncestral, Shankar had no power to deal with it to the detriment 
f hh son Bda. It is somewhat difficult to see how this objec- 
• a) (18S0) 14 Ch. D., 846. 
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tion is open to them. They profess to make it as the heirs or isos, 
■some of tho heirs of Bala, hut they are, for the reasons already 
assigned, unable to prove that they are tho licit s of Bala or that f . ri , 

Shankar was not his heir. In this respect tho case somewhat 
closely resembles that of In re G tee n't, Settlement 1 ''. If they 
cannot prove that they are the heirs of Bala, the objection can 
only be made by them as reveisioneis after the death of Bhagu- 
bai entitled to the estate of Shankar or as persons in possession 
without title. In tho former capacity they clearly eannoc take 
tho exception. In so far as they are concerned, Shankar could 
dispose of his property as he chose. I also think that as tres- 
passers it is not competent for them to say that Shankar’s con- 
veyance is invalid. If Bala had snnived and objected to it, 
doubtless he could have avoided It, but until avoided the settle- 
ment of the property by Shankar upon tiro plaintiff appears to 
me to confer title upon the latter. 

I have, it will be observed, rested my decision to some extent 
upon English precedents. I have done so, not because they are 
binding as authorities, but because they appear to me to be 
founded on reason. 

Tho plaintiff appears to mo in all human probability to be 
tho person legally entitled to the property of Shankar under 
what may be fairly termed bis will. There is no rule of law, that 
I am aware of, which compels me to decide this appeal contrary 
to the probabilities of the ease, or to defeat the clearly expressed 
wishes of Shankar Subnji. I would, therefore, reverse the deciee 
of the Assistant Judge and restore that of tho Subordinate Judge 
with costs throughout on the respondents. 

Candy, J. It is clear that plaintiff can only recover as the 
validly adopted son of Shankar, or as donee from Shankar by 
the deed A. With regard to the adoption it is a condition pre- 
cedent that Shankar should have been without issue at the time 
of tho adoption— Hayne, Section 97. The onus is on plain! iff, 
who before he can succeed must establish his title. It is for 
him to show when Bala died. It may be presumed that Bala is 
dead. But there is no presumption that Bala was dead in 1878. 


Cl' (1S6SS 1 Eq , 2S8. 
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Therefore, in the absence of any evidence on the point, it h 
impossible to say when Bala died, and so it is impossible for 
plaintiff to pro\ e that his adoption was valid. 

Next, as to plaintiff’s title as donee. The Assistant J udge, 
F. P., found as a fact that Shankar intended to give the estate 
to plaintiff as his adopted son capable of inheriting by virtue 
of his adoption. This is a finding of fact and binding on us— 
Dyami Naik v. Lhir/appa (l \ The question then arises whether the 
adoption was tmalid* If it was, then the deed of gift had no 
effect on the property - Faninclrct Deb Eui&at v. Bajeswar Da$ i2 K 
Here the onus is on defendants. They must show that Bala 
was alive at the time of the adoption. Sections 107, 108 of the 
Evidence Act relate to the question whether a man is alive or 
dead. On this point there is in the present ease no doubt. Bala 
has never been heard of since his disappearance in 1S77 : therefore 
the burden of proving that he is alive is shifted to the person 
•who affirms it. That burden admittedly is not discharged. But 
the question here is whether Bala is proved to have been alive 
in 1878. Mr. Field in his notes to sections 107, 108 of the 
Evidence Act quotes Taylor, section 157, showing that though 
death is to be presumed after a certain interval, there is no pre- 
sumption as to the time of death, and, therefore, if any one has to 
establish the precise period during these seven years at which the 
poison died, he must do so by evidence, and can neither rely on 
the one hand upon the presumption of death, nor on the other 
upon the presumption of the continuance of life. 

This is really what was ruled in In re Phene’s Trusts®*, which 
laid down that, if a person has not been heard of for seven years, 
there is a presumption of law that he is dead , but at what time 
within that period he died is not a matter of presumption, but of 
e\ idence, and the onus of proving that the death took place at any 
particular time within the seven years lies upon the person who 
claims a right to the establishment of which that fact is essential. 
There is no presumption of law in favour of the continuance of 
life, though an inference of fact may legitimately be drawn that 
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a, person ali\e and in health on a certain d ny was alive a 
time afterwards. 

In my opinion, sections 107, 108 of the Evidence Act have 
made no difference in this statement of the law. In tin* pn*M*nt 
case if it were possible to draw an inferenea of fact, I should >ty 
that the little boy Bala, aged eight years, who lan away from hoitu 
in 1877 most in all probability have died before September, 1878. 
There is no pi esumption in law that because be was alive in 1877. 
therefore he was alive in 1878. In this v iew of the ease, defendants 
cannot, in my opinion, successfully contest plaintiff's claim under 
the document A ; and plaintiff, therefore, is entitled to ha\ e tlu 
decree of the Assistant Judge reversed and that of the Sub- 
ordinate Judge restored. 

Decree re? cm tL 


APPELLATE CIVIL. 

Before Sit G. JEl l\nan % Kt., C/ntf Jiibthe t and 1 Mt. J a dice Candy, 
FAKIEGAUBA (ohictI^al PmiXTirrj, Appella.nx, u GVNGI (origin vi 
BePENDANI), ItrspOSBENT 

Husband and wft— Suit for possession of wifi— Wife herself Jef aidant— 
limitation— Limitation Act (XV of 1ST 7), Soli. II, Aik 35 —Raft M* on 
of conjugal rights— Demand and refusal— Continuing came of ad Ion 
~ Limitation Act (XT o/ 1377), Sec . 23. 

Where a husband sued to recover possession of hhwift, nuking the wife 
herself the defendant to the suit, 

JLeld, it was in substance a suit for the lesdtution of conjugal rights, 
and article 35 of the Limitation Act (XV of 1877) applied. 

The demand and refusal, which foim the starting point foi limitation under 
article 35, are a demand by the husband and ref us d by the vs ife (oi vi< e te> *?) 
being of full age. 

A positive refusal cm the part of the wife to return to hoi husband is not 
essential to the husband’s cause of action. 

Qiuere Whether in case of a refusal by a wife of full age to a demand made by 
her husband, that she should return to him, a suit by him for her recovery is 
barred^ under article 05 of Schedule II of the Limitation Act (XV of 1877), or 
fells within the pun iew of section 23 as bas ’d on a continuing cause of action ? 

* Second Appeal, No 930 of 3897. 
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Second appeal from the decision of L. Crump, District Judgo 
of Dharwlr (confirming the decree of Rio Bah I lur Gaugidhar 
Y. Limaye, First Class Subordinate Judge). 

Suit by a husband to recover possession of his wife. The 
defendant was the wife her self. The parties were Ling&yats. 
and lesided in Dharvwir. 

The defendant contended that she end the plaintiff belonged 
to different «eUs of the Li igdjat caste, and that theie could be 
no lawful maniaoi between them. 

The Subordinate J udgo found that the defendant was not the 
lawfully married wife of the plaintiff, the parties belonging to 
the different sects of the Lingayat caste, and there being no evi- 
dence of any custom sanctioning' such marriages He also held 
that the claim was time-barred under articles 34 and 35, Sche- 
dule II of the Limitation Act (XV of 1877). 

The plaintiff appealed, but the Judge (T. Hamilton) summarily 
dismissed the appeal under section 551 of the Civil Procedure 
Code (Act XIV of 1882). . 

The plaintiff preferred a second appeal, and tho High Couit 
reversed the decree and remanded the case. See I. L. R., £2 
'Bom., 277. 

On the i cm and the Judgo found that the suit was bailed by 
limitation, and he continued the decieoof the Subordinate Judge. 
The plaintiff preferred a second appeal. 

Momlu P. Kirloslar appeared for the appellant (plaintiff) : 
—The suit is not baned. The Judge applied article 3 1, Schedule 
II, of tho Limitation Act. We submit that neither article 34 
nor article 35 are applicable. This is not a suit for the restitu- 
tion of conjugal rights; it is a suit for the institution of such 
rights. Article 34 applies to a suit for tho recovery of a wife 
who is in the possession of a third person. 

If the Limitation Act applies to such a case as this, section 23 
of the Act applies, the case being one of continuing wrong'— 
Ilemchaad v. Shio' l) ; Bai Sari v. Sa&lcla Birachand 2 ; Bind a v. 
Kaunsilia ‘ 3 ’. * 1 


C) P. J., 1683, p. 124 (2) (1892) 1C Bom,, 711 

(3) (IS90) 13 All, 126. 
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The defendant relied on the defence of limitation. The bur- 
den, therefore, lay on her to prove that there was no demand and Futiu win 
lefusal within two years of the institution of the suit. (iwci. 

Sada&hiv B. Bahlile appeared for the respondent (defendant) - 
Both the lower Couits have held that theie was no demand 
and l’efusal. Therefore, the suit was rather premature than 
time-barred. In our written st dement there is an allegation 
that there w as repudiation on our part immediately after the 
marriage. 

Next we contend that the suit is gov orned either by article 34 
or article 35 of the Limitation Act, and it was incumbent upon 
the plaintiff to prove demand and refusal within two years of 
the suit. For the purpose of the Limitation Act no distinction 
can be drawn between a suit for restitution of conjugal rights 
and one for institution of such rights. As to the general right 
of a Hindu to claim back his wife, w r e submit that the right can 
only be everciscd after demand and refusal. Having regard to 
article 35 we contend that the suit is premature, there having 
been no demand and refusal and consequently there was no cause 
of action. The plaintiff may make a fresh demand and institute 
a fresh suit. 

Ptr CcmAM : — We are unable to agree with the District 
J udge in this case that the suit is barred by limitation. It is a suit 
bj the plaintiff, who alleges that ho is the husband of the defend- 
ant, in which he seeks to lecov or possession of his wife, the defend- 
ant herself. It is a peculiar mode of stating the relief to which, 
if his allegations are true, the plaintiff w oulcl be entitled. The 
woman could not well be oidered to give possession of herself 
to the plaintiff. That is the appropriate remedy when the de- 
fendant is a third party who has the wife under his control. ]) 

The appropriate form of deciee in this case w'ould be one which - 

after making a proper declaration directs the defendant to go to 
the plaintiff’s house — Furzviiil llosseia v. Jnun Bibcc ,v> . ‘ ill ill 

The suit is, however, we think, in substance a suit for the _ ~ : pmnj 

restitution of conjugal rights, and article 35 of the schedule to ■ | • . 

(i) (18f8) i Cat, 388. . ^ , , j : '. J^'| 
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the Limitation Act is the article which is appropriate to it. The 
Distiict Judge has held that the suit is barred* because the defend- 
ant and some of her witnesses have deposed to o demand and 
refusal six or seven years ago* but the demand and refusal to 
which they refer took place when the defendant was a minor 
of the age of fifteen or sixteen years. The demand and refusal* 
which form the starting point for limitation under article 35* 
aie a demand by the husband and refusal by the wife (or vice 
lend) being of full age- A refusal by the wife when a minor 
does not cause the statute to commence to run- That being so* 
the demand and refusal deposed to on behalf of the defendant 
must be eliminated from consideration for the purposes of limita- 
tion. The defendant appears to have attained majority about 
two years before the suit. She was about 21 when she gave Her 
evidence in November* 1894. The suit was first filed on the 9th 
August, 1893. It is, therefore, clearly not time-barred. 

Before us it is contended that the suit is premature* as no 
demand and refusal have been proved. No cause of action* 
therefore, it is said, has accrued to the plaintiff- The English 
Courts in suits of this kind require that there shall be a demand 
by the husband upon the wife to return to cohabitation before 
a petition is presented for restitution of conjugal rights. That is 
under a iule of Court (Rule 175) : see Browne and Powles on 
Divorce, p. 135. There is no such iule of Court here, but the 
Limitation Act appears to recognize the necessity of a husband 
asking his wife to join him, or to return to his house before he 
can file a suit to compel her to do so. Assuming that to be 
the law 7 , there is evidence here, which apparently the District 
Judge does not disbelieve* that the plaintiff called on the defend- 
ant to return to him two years before the witness* (Exhibit 31)* 
gave his evidence* which would be about a year before suit. A. 
positive refusal on the part of the wife cannot be essential to 
the husband's cause of action. She might always return evasive 
answers to his demands or silently ignore them. Here there is 
no doubt as to the position taken up by the defendant. She has 
always alleged, and still alleges* that the plaintiff's marriage with 
her is invalid and that she is not his wife* and she refuses* 
therefore* to live with him- We cannot doubt that this state of 
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of the Civil I’roeeduie Code was issued and made returnable on 
the Sfcli March, 1894. The plaintiff, however, failed to attend, 
and his darkhast was dismissed on the 3rd April, 1S91. 

On the 10th April, 1801, plaintiff applied to the Court for a 
return of the copy of the decree which had been filed with his 
darkhast. 

On the 23rd February, 1897, plaintiff filed a second darkhast 
for execution. He contended that his application of the 10th 
April, 1891, for a return of the copy of the decree va> a step in 
akl of execution and pre\ ented the bar of limitation. 

This contention was overruled by the Court of first instance, 
and the darkh&st was rejected as barred by limitation. 

Thi« order was upheld, on appeal, by the Distiiet Judge. 
Plaintiff thereupon preferred a second appeal to the High 
Court. 

if. r. JBhat for appellant. 

K G. Qhandavarl'ar for respondent. 

The following authorities were cited in argument i—KunU 
Hannan v. Bidiagiri Bhaldhan »>; ClmuUry Parooth Bam v. Kali 
Puddo'V ; Rajkimar Bandji v. RajlahH Dabi ; Gojniandhu v. 
Domburu^; Aghore Kali Deli\. Prosunno Coomai® ; Clin mint 
Nath Gm r oo Promnno'® ; Krishnayyur v. Fcnhayyar r 'K 

PAUSOXS, J. The point is whether the action of the decree- 
holder asking the Court for the return of the copy of the decree 
filed with a former daikhast is applying to the C< urt to take 
some step in aid of execution of the decree v, ithin the terms of 
article 179 (4) of the Limitation Act. In my opinion it is not. 
The words of the enactment seem clear. They require an appli- 
cation to bo made to the Court for it to take some step in aid of 
execution of the decree. The letnrn by it of a copy of a docu- 
ment cannot, in my opinion, he held to he a step in execution 
taken by the Court. If the copy were a, necessary adjunct to 
an application for the execution of his decree, it would he, at tho- 


(i (lSSS)il Mr.a„33G 
C>) (1805) 22 Cal., 827. 
( ) (1895) 22 Cal., 373. 
<n (1882) 0 M d,, 81. 


K (1882) 5 Mad., HI. 
*s> (1889) 17 Cal, 83. 
(8) (1885) 12 Cal., 4il. 
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most, an act which would enable the applicant io make that 
application in the future, lie is not, however, required by law, 
when he presents his application to execute the decree, to file 
along with it a copy of the decree. This is provided by xule 
only. No doubt when he presents his application he is bound to 
present it in the manner required by the rules of the Court, but 
it seems to me that he would not bo entitled to treat an appli- 
cation to the Court to obtain something which would enable him 
merely to comply with the rules as an application to the Court 
itself to take a step in aid of execution. For instance, to take a 
somewhat analogous case, assuming that the Court supplied the 
paper on which, under the rules, applications were to be made, 
I do not think that an application for the paper on which the 
application for execution was to be written would be entitled to 
be called an application to the Court to take a step in aid of 
execution. This is the principle of the decision in Gopilandhu 
v. Domfoiru <r > and in Aghove Kali jDebi v. Prosunno Coomar ® and 
is, in my opinion, a perfectly correct one. The decree is con- 
firmed with costs. 

Ranade, J. : — The appellant in this case obtained a decree on 
*»l$t June, lb S3, in the Fust Class Subordinate Judge’s Court, 
Poona, which was finally confirmed in second appeal on 20th 
June, 1832. The decree directed certain works to be removed, 
and the respondent was restrained from doing any new work in 
thx wall or obstruct appellant in repairing his wall on respond- 
ents. side. The first darkhdst for the execution of this decree 
■was given on 20fch January, 1831. Notice under section 218 
was issued and made returnable on Sth March, 1891, when re- 
spondent obtainod a postponement till 3rd April, 183 1. On that 
day, appellant fxiiod to attend, an 1 the darkhdst was dismissed 
for his default. On the 10th April, IP 94, appellant applied for a 
return of the copies of the decrees filed with Ids first darkhast 
and 1m gave his piesent darkhast on 23rd February, 1897, filing 
the copies of the decrees returned to him. In this darkhdst the 
appellant stated, that though more than three years had elapsed 
since the presentation of the first darkhast, " yet the second 
darkhdst was within time by reason of the notice under section 

rt i 188S ) 11 Ma<3 1 S3G, (1895) 22 Cal,, S°7. 
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248, and the application made l>y respondent on the Sfch March, 
1834, as also by the order of 3rd April, 1891, In both the lower 
Courts, as also befoie us, the appellant did not rest his case on 
cither the proceedings of the 8th March or 3rd April, 1894, but 
it was contended that the application of IGbh April, 1894, for a 
let urn of the copies of the decrees prevented the bar of limit- 
ation* Both *the Courts below overruled this contention, and 
held that the darkhast was time -barred. TVe have now to con- 
sider how far the application of 10th April, 1831, can he eon* 
sklorod as a step in aid of execution 'within the moaning’ of 
clause i of article 179 oi the Limitation Act. 

The point has never been formally raised and decided m this 
Court. The Madras High Court has, however, ruled in Gopila nrfhu 
y. Domlun that au application by a decree-holder fora copy of 
the decree with intent to apply for execution is not a step in aid of 
execution within the meaning of article 179, clause 4. Two deci- 
sions of the Calcutta High Court to the same effect are reported in 
Gunga Pei shad v. Debi Sundaii as also in Jtajiumar fianeiji v. 
Itejlakhi Dabi f \ The appellant’s pleader, however, urged that 
the Madras ruling did not apply because the ground on which it 
was based was that, under the provisions of the Code, it is not 
absolutely necessary to file copies of the decrees with a darkh&dx 
He contended that the rules framed by this Couit required the 
production of such copies, and that, therefore, the ruling is in* 
operatic e here. Me do not think tli it there is any difference in 
the rules Lamed by this Court and those to which the Madras 
High Court refers in its judgment, and the ruling, therefore, is 
one which applies to the present case. If applications for copies 
of decrees were held to be steps in aid of execution, the slatting 
points laid down in the first three clauses of article 173 would 
be enlarged, and an element of uncertainty introduced which 
would defeat the purpose of the law. As regards the Calcutta 
decision in Gmuja Pci shcul v. Debt Sundari^ it was argued that 
the decision would have been otherwise if the lady who applied 
for the copy had got her name entered as heir in the record in 
the place of the deceased judgment-creditor. This circumstance, 
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though it h referred to in the judgment of the n * , 
appear to us to bo the sold or even L V ’ ^ mt 
conclusion arrived at. Thc^ 4 ® hlof ground for the 

in the judgment in P„i/ ' z> < ' JSOns are U101 '° fully set out 
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°« « application S pu" deZ " “ f «<Z 
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■ UreM ™ “‘it application of 10th April llte ' c,li , J a‘-'hiist hid 
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slow have very properly disallowed his ^ ’* 18 ? ** Tbo Courts 
application for a return of « COJi tention housed on the 
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APPELLATE CRIMINAL. 

Befoio Mi , Justice Bass jus an 7 Mr. Justice Manndu 
QTJLEN-EMPPvE&S ®. GANUIA and omu s * 

Criminal procedure— Judges chargi — Misd 17 tction— Confix iunb—lhti acted 

confessions — Adi usnbility of such confessions without cos i oho i ititt ci idcuce 

— Evidence. 

The accused were tiled for mmdu. The & spoils Judge in his charge to 
the jury discussed the eMdcuce genci dh , describing it as very pooi Idencc 
which, standing alone, amounted to nothing. He also told the jury that, as 
iegai ds retr icted confusions, <£ 11 ^ kw is that 3 on aic to L ok for cnroboia- 
tion m independent c\ idencc. 3f that Pippins such conoboiattcu that jou 
can confidently say, ‘ the confessions must be absolutely lint/ 3 on can act 
upon them, otheiwise not.” 

Heidi that the chaige w as deftehc e. The Sessions Judge ought to Lata 
summed up the eudence to the jui), calling then attention to the material 
paits of it, and leaving them to foim then own opinion on it, instead of 
ti eating it generally. 

Heidi also, that the Jud/e bad misduected the juiy, as theie is no rule of 
law that a retracted confession cannot be heated as evidence unless it is 
conoborated in maieiial particalais by independent reliable ciiclenee. 

Appeal by the Local Government from an cider of acquittal 
passed by F. C. 0 . Beaman, Sessions Judge of Belgium. 

The accused, who were eight in number, weie Lied on a 
charge of murder under section 802 of the Indian Penal Code 
fActXLT of I 860 ). 

In his charge to the jury the Sessions Judge said as follows 

u The whole case tin ns on the confessions which have all been leti acted 
For if yon eliminate the confession-, what lemains u Tins much onl\. 

u A* General evidence of 3 P -will against the complainant. But this is 
common to the whole country side and in no sense paiticulu to the accused 
or any of them. 

“ B* Yeiy poor eudeace of witness to conspiracy. 

c< 0 - Very poor evidence of one witness as to seeing some of the accused 
going together on the night of the minder* 

c -P. Production of a gun in presence of the paneh by one of the accused, 

H That evidence standing alone amounts piactaill} to nothing. 

* Cummal Appeal, Kb 122 of 160$. 
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"Thus it turns out that ilie ca«e usfs suUy on uir<uud eonft 1 

caimot c\en dliect you to independent cunoboiation of the imd ik*u* mgh* 
to be befoie 3 ou iottnd a vudiefc on a lohutbd ounio*u>n. Thul.iv ^ ilia* 
}ou mo to look foi cuirobointion in the independent twduue. If th ^ vi »* 
plitb buch coi i choral ion that 3 011 c til confidently , ‘the e aunt 

be substantially true/ you can act upm lliem, otherwise u t * * * . 
It is very unsafe to aet upon an uncoirobouited retracted umiVsion** 5 

The jury by a unanimous % oidiet acquitted all the accused. 

The Sessions Judge accepted this verdict and directed the 
accused to be acquitted and discharged. 

Against this order of acquittal, the Local Government ap- 
pealed to the High Court. 

Rao Bahadur Tanuhi /, Kiilikar , Government Pleader, for 
the Crown. 

Da'tafi'i/a K. lilgmgl for the accused. 

Pap sox s, J : — The charge of the Sessions Judge to the jury 
in this case has been attacked ou many grounds, but it is 
sufficient for us to notice two of them only. First, that the 
Sessions Judge did not sum up the eiidence to the jury calling 
their attention to the material faeis of it and leaving them to 
form their own opinion upon it, hut treated it generally and 
called it ’very poor evidence, ’ w hieh, “standing alone, amounted to 
nothing. TVith reference to this, wo would draw the attention 
of the Sessions Judge to the judgment of Sargent, J., in Reg. , . 
Fatteehand (t) . Secondly, that he misdirected the jury by telling 
them that in the case of retracted confessions “ the law is that 
you are to look for corroboration in the independent evidence. 
It that supplies such corroboration that you can confidently say 
1 fche confessions must be absolutely true,’ you can act upon them, 
otherwise not.” We think this is a clear misdirection. This 
Court has always consistently held that there is no rule of law 
that a retracted confession must be supported by independent 
reliable evidence corroborating it in material particulars— Queen. 
Empress^ v. Qharga^. The Madras High Court in a recent ease, 
Queen-Empress v. Raman <>), has arrived at the same conclusion. In 


P) (1308) 5 Com, H. C. Bep., 83, Ci. C. (2) (1894) 10 Bom , 728. 
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that case the Chief Justice and Shepherd, J., &ay: £> We arc of 
opinion, that it cannot be laid down as an absolute mle of law 
that a confession made and subsequently retiacted by a piisonei 
cannot be accepted as evidence of his guilt without indcpendtnt 
coiroboiativc evidence.” We w onld also leftr the Sessions Judge 
to the Ciiminal Rulings 0 f this Cooit, 12 of 1890 {Imp. v. Germ) 
and 3 of 1898 {Imp. v. Buhf), especially the latter one, where 
the subject of confessions is de tit with, and the case of Queen- 
Empress v, MaiJcu Lai 1} . 

We reverse the actjuittcils of the accused and direct them 
to be retried, 

V) [1897 ) 20 All , 138* 
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July f*. 


Before (he Ilonouuible Mr. Par&on$> (Acting) Chief Ju^lice y and 
M) ♦ Jiatnc Rctnade. 

SATE AND AMmiLB (OEiGiim, Deiendist^), a 1’1'LL lams, V. HAXMAAT- 
ItAO GOPALEAV NIAIBALKAR (oiigij-al Plaimiie), Respondent.* 

Gail P wed me Code {Ad XIV of 1882), Sec UO-Kfusnl of a V !« u'f 
io at ten l os a nitnebs* 

A plaintiff who was represented by aplvtdci was summoned at tl io nuance 
of a defend rot to attend the Court and to gU e e\ ideneo on his bebalf on the 
diy fixed foi final hearing. The plaintiff refused to attend on the ground that 
he was a person of xank and was exempted from personal appe n meo In the Corn* i 
of a Nath e B a<e. The first Couri, considering the peisonal appear nec of the 
plaintiff necessary » isbaulau ordei under secUon 1300) of the Civil Procedure 
Code (Act XIV of 1882) that he should aHcnl, and, on Ids failure to do sj» passed 

* Appeals No 87 and 39 u£ 1897 from order, 

(1) Section 129, Chii Procedure Code (Act XIV of IS 82) s— 

« If the pleader of any party who appeals by a pleader refuses or xs unable to 
answer any material question relating to the suit which the Couit is of opinion that 
the party tv bom he represents ought to aiswer, and is likely to be able to answer if 
interrogated in person, the Court may postpone the hearing of the suit to a future day 
and direct that such party shall appear in person on such clay. 

“If such party fails without lawful excuse to appear in person on the day so 
appointed, the Court may pass a decree against him, cr make such order in relation 
to the suit as it thinks fit,” * 



VOL. XXIiL] 


BOMBAY smms 


a decree agiinst lain. On appeal, the J u Igo leveled the d* tree and lemauded 
the case for tiwl. 

Ihldj confirming the order of remand, that the order and decree of the fir*t 
Court vvtro alike illegal, as the plaintiff having appeared by a pleader, the 
Court had no power to issue an order under section 120, unless the pleader had 
rcfu&ed oi was unable to answer a material question. 

Applal against an order passed by F. 0. 0. Beaman, District 
Judge of Belgaum. 

One Hanmantiao Gopah a v Nimbalkar, a resident of Kolhapur, 
brought a suit in the Court of the Subordinate Judge of Chikodi 
to recover rent due under a kabulayat. The defendants denied 
their liability. 

After the issues had been framed, the plaintiff was served with 
a summons as witness for the defence to appear and give evidence, 
but he refused to comply with it, on the ground that he was a per- 
son of rank and exempt from personal appearance in the Courts of 
the MaMiaja of Kolhapur. The Subordinate Judge being of 
opinion that the questions which the defendants proposed to ask 
the plaintiff were of such a nature that the latter should appear 
before him to answer them in person, issued a notice under 
section 120 of the Civil Procedure Code (Act XIV of 1832) 
requiring the plaintiff to appear in person on a certain day and 
informing him that the suit would be dismissed if he failed to 
appear* The notice was duly served, but the plaintiff did not 
attend, the reason assigned being that he was a person of rank 
who enjoyed the pmibge of exemption fiom personal attend- 
ance in the Kolhapur Oouits. Upon this, the Subordinate Judge 
dismissed the suit, observing that though the plaintiff was 
exempted from appearance from, the Kolh&pui Courts, he did not 
enjoy the same privilege with respect to the British Courts. 

The plaintiff appealed and contended that section 120 did not 
apply, inasmuch as his pleader did not refuse, nor was he unable 
to answer any material questions relating to the suit. The Judge 
reversed the decree and remanded the case for re-trial The fol- 
lowing is an extract from Ms judgment : — 

c ‘ The learned J ulge belo v ^ as in error in dismissing the suit under section 120, 
Civil Procedure Code Xe,ther does section 137 apply. The first of those sections 
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1893. provides for the appearance of a party not to gi\ 0 evidence, but to put the 0 mri 
"" rT ^ T ”^ ATl7 ~ in possession of information necessary to the framing of issues or other points 
in the conduct of the suit. The second of tho^e sections provides for the case 
HaxiUKiBAO 0 f a p ar ty w p 0 i s in the eye of the law altogether absent. Here the plaintiff was 
represented by a pleader. The plaintiff was summoned, like any other witness, 
to give evidenced' 

The defendants appealed agamst the order of remand. 

Balaji A . Bhagavai and Mahadeo F. Bhat for the appellants 
(defendants). 

Ynsudeu G, Bhualcarkur for the respondent (plaintiff). 

Pabsons, 0. J. (Acting):— As the plaintiff appeared by a plead- 
er, the Court had no power to issue an order under section 120 
or the Civil Procedure Code, unless his pleader refused or was 
unable to answer a material question. No such refusal or inability 
is noted on the record. What appears therefrom is that issues were 
settled on the 5th March and that the plaintiff was summoned 
at the instance of the defendant to attend the Court and give 
evidence on his behalf on the 23rd September, the day fixed for 
final hearing, and that he failed to attend, and that the Court there* 
upon issued an order under section 120 that he should attend, 
and on his failure to attend passed a degree against him We 
think that the District Judge was right in holding that under 
these circumstances the order and the decree were alike illegal, 
and we dismiss these appeals with costs in each on the appellant. 


Appeal dimmed * 
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Before Mr. Justice Parsons and Mr. Justice Panade. 

CHANDRA PAEASHRAMtoE DEral "^ NT) ’ ^ppixca Kr , ». RAM- 

Tr X <W ”'* 

73d >-AgneuUwi S t~Malutf JJ P f ^79), Secs. 3 (*), 53 and 

Appeal Special Judge — -Jurisdiction, ^ ° “* agriculturist- 

oidinate ^ <£™ “«)• B» ft*, 

was not an a<mculturkf V r, 1 Statu&s and on that issue found that she 

the merits dismissed her claim 7hJ therer^^ 'r^T **“ ^ ° f tiecasoanii °n 
took up the ease in revision, rceSd who 

d x;?: p “’ s w> Mding ttat * -::ii c cL: nd passed a 

^Subordinate Judge 

be deemed that he went onwith the +1 ,m° i • ** avln S done so it must 
the decree passed was one not under Chapter if of tV^nY 3 ' lmsdietion > and 
Belief Act, but under the general provisions „fu t ^! 3 ?°^ kllau Agriculturists’ 
fir of 1882). By section 53 t£ ZlZ ££ f^f^Code (Act 
docistons and orders passed b yaSubordinate Judge°under SfptolT. ° W 

_ •* and 73 at the DcUhan Agriculturists’ Belief Act - 

' . The provisions of this chapter (H) shaU appJy tQ _ 

(-) Suits for the redemption of mortgaged pronertv wW «, , . ^ 

there are several plaintiffs, any one of the nWvr ? th ° plaintlff > or > where 
S3. The Distnct Judge may for the^ ^ a ‘ m ^ 3 ’ 18 an ugrmulturist, 

or propriety of any decree or order passedbv T B ° f ^ 3e S a % 

other matter under Chapter II, Chanter TV 5 a Subordinate Judge in any suitor 
regularity of pioeeediugs therein, call for and ap °f VI of this M and as to the 
matter, and pass such decree or order thereon as he thi“t • ° reC ° rd ° f “° h *** °* 
and any Assistant Judge or SubordinafA T , 
under section 52 may similaily, in any distitfS^rt Y ** ^ G ° Ve ™ fc 
and examine the record of any such suit or m H ** 18 appointed > Call for 

TTr 1 " 3 ^ t“r ny eirw ° r defect 

any pwsoa is or “ a °* afl 
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Pe/ Passons, J. —It is only when the plaintiff is admitted and proved (not 
meiely when he claims) to be an agiicultnnst that the Couit has ^luisdiction 
to tiy a suit undei Chaptei II of the Act The question of status ought to 
bo raised and decided as a preliminary issue. 

Applic mox under the extiaordinary jurisdiction o£ the High 
Couit (section 622 of the Civil Pioceduie Code, Act XIY of 
1882) against tho decision of Khan BaMdur Navroji Doiabji, 
Special Judge under the Dekkhan Agriculturists’ Belief Act 
(XVII of 1879). 

The plaintiff sued to redeem and recover possession of certain 
land, alleging that she was an agriculturist, and thus entitled to 
the benefit of Chapter II of the Dekkhan Agriculturists’ Relief 
Act (XVII of 1879). 

The defendants denied the mortgage and contended (inter aha) 
that the plaintiff was not an agriculturist, and that the suit was 
barred by limitation. 

The Subordinate Judge found that the plaintiff was not an 
agiicultmist, and having done so he held, on the merits, that the 
plaintiff was not the owner of the equity of redemption and that 
the suit was barred. He, therefore, dismissed the suit. 

The plaintiff applied for revision to tho Special Judge, who 
reversed the decree and oideied that plaintiff should redeem and 
ieco\er possession of the pioperty on payment of ninety-nine 
rupees to the defendants within sk months. In his judgment 
he stated that the plaintiff f must certainly be taken to be an 
agriculturist/*’ 

Against this order defendant No. 3 applied to the High Couit in 
its extraordinary jurisdiction to set aside the decree of the Spe- 
cial Judge, contending that he had no jurisdiction in the case 
and that the plaintiff having been held by the first Court not to 
be an agriculturist, the provisions of Chapter II of the Dekkhan 
Agriculturists’ Relief Act were not applicable, A rule am was 
granted and now came on for hearing. 

Mahatleo B* GJtmlal appeared for the applicant (defendant 
No. 3) in support of the rule The question is whether the 
Special Judge had jurisdiction in the matter. We contend that 
he had not. For the Subordinate Judge had found titet the t 
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plaintiff was not an a^ricultnW^f tt ox • ■, 

taken that he decided the suit f„’i • 1 \f g ‘ °”° SOj H must be 
not to the special jarMctio^ 1 L T’“7 »»<> 

the Deiikhan Agriculturists' Kel -" “ “f ' ° h "f" H of 
plaintiff was an a«nicu]tnri«t . i f 10 kac ^old that the 

Chapter II then no doubt "ft ^ ^ docidcd tIlG sui t under 
piA Ilrtb ti lav. had 

circumstances the piaintidh, ren 'I 'I' 7 rCvr ' K,n - Un der the 
Judge. P remedy lay m appeal to the District 

Thf Speek’l itretad 1 / 11 * °r Cplainfciff ) "Wed cause 
for revision. In^the t 0 .!f teitain °w application 

was an agriculturist, The Sne^lT^ cIeai1 ^ sfcafcod that she 

«* ac ;,»i„ Hff * 7 **w to s« ; „ g 

tamed herself by agriculture Tim 7 ^ hoM and anfI lllain - 

under the original Act (XVII of lS70> O rT n t°l ^ ^ Comt 
nnder the amending Act VI 0 f S !, f but 

iu appeal. As to «£ V JZ ’ b ^ c M ^t 

r cde m pZ'ita«,c’iS„ th ^ i ” Ma > -II foe 

Agriculturists’ Relief Act, allot” thaUhc' f ° f tW Dttih “ n 
entitled to the benefits of that Ad>° T T an a S“<*rist 

statement disputed her status and ofenda nt in his written 

point, the Subordinate Jud*e decided ijTJ^ ^T* 1 °“ thc 
an agriculturist and could not avail hev^lf ° plainilff wa s not 
cnlturists’ Relief Act. The Subordinate T 1 T Delkhan A S'ri- 
dispose of the ease as he should hive 1 ,7?’ ,owcv ' cr - did not 

decided the other issues r 2 °d It s t th,s «“« <*>?, hut he 

f owner of the c 5 uit 7 ^ "* 

tune-barred, rejected the claim The <!„„„• , l ° 1 ' “ ll '“s 

case on revision under section 53 of the Ac’t td S ° ‘V ” P the 
in favour of the plaintiff. 3 and passed a decree 

It is contended that the Snecinl T „4 , , 

since the decree passed by the Subordinate/^ “° jmisdictio ^ 
m a smt under Chapter II 0 f the Act t + 1 ^?® Was not pas -ed 
to » good one. SecL 3 (,) 0 f af L l t ^ 

* « agriciturle t i tos° TV*" 

v s &oi when the 
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plaintiff claims to be an agriculturist, but when lie is an agricul- 
turist, that is to say, when he is admitted or proved to be an 
agriculturist, that the Court is given jurisdiction to entertain 
and try a suit under Chapter II of the Act. Directly the Court 
finds that he is not an agriculturist, (and this point, if at issue, 
ought to be raised and decided as a preliminary one), the Court 
has no jurisdiction to proceed under that chapter. If, as in the 
present case, the Court, after finding that the plaintiff is not an 
agriculturist, goes on with the trial of the suit, it must bo deemed 
to do so only under its ordinary jurisdiction, and the decree 
passed would not be one passed under Chapter II of the Act, and, 
therefore, final, but would be appealable under the general pro- 
visions of the Civil Procedure Code. The Special Judge is, by 
section 53, given jurisdiction only over decrees or orders passed 
by a Subordinate J udge in a suit or matter under Chapter II. 

If what I have above said is correct, it clearly cannot be said 
that a decree is passed in a suit under Chapter II when the Sub- 
ordinate Judge has found in that suit that the plaintiff is not 
an agriculturist and is not entitled to bring a suit under that 
chapter. I think in these cases that the suit is governed, not by 
the description that the plaintiff gives of his status, but by his 
actual status as determined by the Court in which liis suit is 
filed, and that the jurisdiction of the Special Judge to bear an 
application for revision of the deciee or order passed in the suit 
must depend upon the same determination. 

We make the rule absolute with costs. The application to the 
Special Judge is ordered to ho returned to the applicant. 

Ranade, J.:— The question of jurisdiction raised by the appli- 
cant in this case is one of some importance. It is not disputed 
that before the repeal of section 73 of Act XVII of 3 879 by 
section S of Act YI of 1895, the decision of tho question of 
status by a Court of first instance was final. The consequences 
of this finality are discussed in llalhar v, Chinto®, Mahalingapa 
v. Nemchand 2 > and Gyanmal v. Ramehandm a \ In the present 
case, the decision was that the respondent, original plaintiff, was 

(b P, J. for 1837, p. 35. ( 2 ) p, j_ for 1 gg 7 ) pj 77 , 

W P. J. for 1896, p. 342, 
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not an agriculturist. This decision being final, the case was 1898 * 
taken out of the description of suits falling under Chapter II of Likssbux 

Act XVII of 1873, and the Special Judge had no jurisdiction to bam- 
exercise his re visional powers in respect of it. chandri, 

It was, however, contended that, by reason of the repeal of 
section 73, the finality of such decisions on the point of status of 
the Court of first instance was removed, and the Special Judge 
could exercise his revisional powers in all cases where he was 
satisfied that the decision of the question of status was incorrect, 
and that the mortgagor seeking redemption was an agriculturist. 

It is not, however, easy to see how the repeal of section 73 
could confer a new jurisdiction on the Special Judge which he 
did not possess before. His jurisdiction in the matter of such 
suits is regulated by the pro\ isions of section 3, clause (5), sub- 
clause (z), which the amending Act has left untouched. That 
clause gives him jurisdiction in cases when the mortgagor seeking 
redemption is an agriculturist, and the claim is valued at a cer- 
tain figure and the property is situated within certain districts. 

These limitations must be strictly observed. The only effect of 
the repeal of section 78 is that, in cases where he has jurisdic- 
tion, he is not bound by the decision of the Court of first instance 
when it finds that the person seeking redemption is an agri- 
culturist. If the Special Judge finds that this decision is not 
correct, he may revise it, and if he finds that the plaintiff is not 
an agriculturist, he must refer the applicant before him to the 
District Court, In the same manner, if the District Judge finds 
in an appeal before him that a certain person seeking redemption 
was an agriculturist, though held to be otherwise by the Court of 
first instance, he can, since the date of the repeal of section 73, 
reverse the decision of the Court below, and then return the 
appeal to be filed as an application before the Special Judge if 
the other limitations hold good in the particular case. This is 
the only change effected by the repeal. In the present case the 
decision of the Court of first instance that the respondent-plaintiff 
was not an agriculturist excluded the case from the description 
of suits falling under Chapter II, over which alone the Special 
J udge has jurisdiction. The only remedy open to the respond- 
ent-plaintiff was by way of appeal to the District Court. 


I 
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- r Th f f e ?:f oni f Shi ^ v. Bali% followed in Usmanbhai r 

“ t Tr T U re ? gniZeS th0 ^ lar 8° powers possessed 
by tho Spem 1 Judge under the Dekkhan Agriculturists’ Relief 

Act to interfere with decisions on questions of fact as well as of 
law, but this wide power cannot bo held to cover eases where ho 
acts without jurisdiction as in the case before us. The decision 
m Kondap v AnavJ* certainly went much further, but the inline 
is expressly based on a bond-fide mistake of facts on the part of the 
fiist Oour m applying Chapter II to a case which did not fall under 
it The ruling has no application in the present case, as there is 
no allegation here of any such mistake. The same remark holds 
true of the ruling in Magvant v. Ranged, where this Court held 
that when the first Court had disposed of the case as falli” 
under Chapter II the Special Judge’s jurisdiction was not ousted 
by leason of Ills finding that the morti*airo was f 01 , „ . 

*2? “■ >f d ”"-" *> an 

of the present case do not quite resemble those of the rZ* 

m Jman Urn v. AmaU », where the effects of the repeal of 000“ 
tion /3 are discussed m resneeb of fhn r i see- 

Judges, but the principle laid down tbere^ bolds Equally 
respect of the Special Judge. Just as the Dish-W r f 111 
power to hear an appeal in", «„ ^ l^n 0^ nT> 

.e bound to return the appeal to bo filed a, an an„w , \ 

the Special Judge, the Special Judge in this case h i ^ 10,310 
to dispose of the application before him Z Z f ” 0 P °"’ C1 ' 
wa^ouud to refer the app, leant to his r„n„d/h y ^ 

Wo must, therefore, make the rule ‘ih<.n)nfn i , . 

decision of the Special Judge, and direct the rCondcntT 10 
his remedy in the District Comt 4 to SGek 
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Buie made absolute. 
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Before Mr * Justice Parsons and Mr* Justice Remade * 

PAYAPA AKKAPA PATEL (original Pl aintiit), Appellant, v, 
APPANNA aup others (original Deeendanis), Respondents. 5 * 
Hindu law — Adoption — Adoption bp widow of a predeceased son — Consent 

of mother-in-law — Adoption must be bp uidow of the last full owner — 

Exceptions to this rule . 

By Hindu law as settled by judicial decisions, it is only the widow of the last 
full owner who has the light to take a son in adoption to such owner, and a 
pei son' in whom the estate does not vest, cannot make a valid adoption so as to 
divest (without their consent) thud parties in whom the estate has vested, of 
their proprietary lights. 

To this mle theie aie four exceptions — 

1. In the case of co-widows. Though, on the death of the husband without 
male issue, the estate -vests in all his widows, it has been held that the elder widow 
can, by adopting a son with the evpiess or implied pei mission of her husband, 
divest the co-w idow 01 widows of thcii v ested i ights The consent of such younger 
widows has not been held to be essential. 

2 In the case of a moihei who succeeds a* heii to an unmanied son, legitimate 
oi adopted, wlio dies aftei his father. In such a case the light of the widow to 
take a son in adoption to hei husband has been conceded to hei, though such a son 
cannot piopeily be destnbed a^ being the heii of the last full ownei. 

3. When an adoption takes place with the full assent of the paity in whom 
the estate has vested by inheiitanee, the adoption is -validated by such consent. 

4 Wheie theie has been ratification by conduct or acquiescence. 

Per Parsons, J. . — The meie fact that the adopting widow is not the widow 
of the last male holder would not. make an adoption by hei spiritually invalid, 
while any difficulty as to the inheiitai ce and the estate is cured by the assent to 
the adoption given b} the peison in whom that inheiitanee oi estate is vested. 

One Bhimappa died in 1878, leaving a widow Umava and a daughter-in-law 
Saiasvati him suiviving His only son Daugavda, the husband of Saiasvati, had 
predeceased him. On Bhimappa’s death his estate vested in his widow Umava. 
In 1879 Saiasvad w ith Umava’s consent adopted a son Shentapa (defendant No. 3). 
The plaintiff in this suit sued to recovei certain land which foimed part of 
Bliimappa’s estate, alleging that it had been given to him by Umava. The hist 
defendant alleged and proved that he had bought the land fiom the thud defend- 
ant (Shentapa), who was the adopted sou of Saiasvati. 

Held , (dismissing the suit), that the adoption was valid, and that the first 
defendant w r as entitled to the land. 

# Second Appeal, No. 931 of 1897, 
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The plaintiff sued to recover possession of certain land from 
the first defendant, who had ousted him in 1891. The plaintiff 
alleged that the laud had been given to him by Umava, the widow 
of one Bhiniappa, the founer owner of the land. 

Umava had succeeded to the land on the death of her husband 
(Bhimappa) in 1878. She was then sixty ycai's of age. Their only 
son Darigavda had predeceased Bhimappa and left a widow 
Sarasvati, who at Bhimappa’s death was twenty years old. 

Bor the defence it was alleged that Sarasvati, with the consent 
of Umava, had adopted a son named Shentapa (defendant No. 3) 
to her husband (Darigavda), and that he had sold the land to the 
first defendant, who was in possession. 

The Subordinate Judge found that Sarasvati did as a matter of 
fact adopt the third defendant with the assent of her mother-in- 
law Umava, in whom Bhimappa’s estate had vested on Bhimappa’s 
death, and that such adoption was valid, and that the title of the 
first defendant as purchaser from the, third defendant as such 
adopted son was established. He, therefore, dismissed the plaint- 
iff’s claim. 

On appeal the Judge confirmed the decree. 

The plaintiff appealed to the High Court. The only question 
raised in appeal was as to the validity of an adoption by a 
daughter-in-law in the life-time of her mother-in-law, the estate 
having vested m the latter as heir and not in the daughter-in-law, 
by reason of her husband having predeceased his father. 

Dhondu P. Kirloshai, for the appellant (plaintiff) : — The only 
question is, whether the adoption of Shentapa (defendant No. 3) 
is valid. Wo contend that it is invalid. Umava was the widow 
of the last male holder, and, therefore, she alone was entitled to 
adopt. Her consent to the adoption by her daughter-in-law was 
not sufficient to make the adoption valid. 

ManehhahJ. Taleyai Jchan, for the respondents (defendants): 
— It is not necessary that the widow who adopts should be the 
widow of the last male holder. It has been held that when a 
son dies unmarried, or without leaving a widow, his mother can 
adopt. The test of a valid adoption, in a case like the present, is 
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whether the consent of the person In whom the estate has vested 
has been obtained. Here the mother-indaw, in whom the estate 
had vested, consented to the adoption by her daug'hterdndaw, and 
she having consented, the adoption was valid. It was not neces- 
sary to obtain the consent of the reversioners in whom the pro- 
perty had not vested. 

The following cases were cited during arguments: — Shri I) hami - 
dhar v. CMnto (l) ; Vasudeo v. Bamchan 7 rd 2) ; Bupchand wBallima - 
bcu^\ Baht v. Rainoji (t) ; Amava v. MalaJ<jaudaP\ Pudma Coomari 
DtdA v. The Court of JFanh$\ Bajah Vellanki Venkata Krishna Bow 
v, FenlataRama lakshui Narsrnjya < 7 , Gaul a ppn v . GirmallappaW; 
KrhJinarav v. Shankar) av q \ Bhoobum Moyee v. Bam Kish or ; 

JFaman Dhcnclo v. Bamchandra ni \ 

Eanade, J. : — Both the lower Courts have found that Saras- 
vati, the widow of the predeceased son of Bhimappa, did, as a 
matter of fact, adopt respondent No. 3 as her son with the full 
assent of her mother-indaw, Bhimappa’s widow Umava, and that 
the adoption so made with the assent of the person in whom the 
estate vested on Bhimappa’s death was a valid adoption. In the 
appeal before us the sole contention raised related to the validity 
of such an adoption by a daughter-indaw in the life-time of her 
mother-in-law when the estate was vested in the latter as heir, 
and not in the daughterdndaw by reason of her husband having 
predeceased his father. 

There can bo no doubt that, as a general rule of strict Hindu 
law as settled by judicial decisions, it is only the' widow of the 
last full owner who has the light to take a son in adoption to 
such owner, and that a person in whom the estate does not vest 
cannot make a valid adoption so as to divest (without their 
consent) third parties, in whom the estate has vested, of their 
propiietary rights. This position was first laid down in 
Mmsnmat Rkoobum Moyee Dehia v. Ram Iiisliore 10) , and has been 

(l) < 1S95 ) 20 230. (O (1881) 8 I. App., 229. 

< 3 ) (3£9(>) 22 Bom., £53. (7) (1876) 4 I, App>, 3. 

f3) W 8 Bom, H. 0 Rep,, A. 0. J , 314. (8) (1894) 19 Bom,, 331. 

(4) (1895) 21 Boms 319. (9) (1892) 11 Bom., 36i* 

0) (I8C6) 22 Born., 416. < 10 > (xm) 10 Moore > s T V m 

HI) P, J , 1897, p# !S3 t , 
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--. y 98, repeatedly affirmed by their Lordships in Pudma Coamari Debt v. 

Payapa The Court of W mh'f and again in Thayammal v. VenkataramaV 

Aepakna. and Tarachnrn v. Suresh C hinder i Effect was given to this 

view by the Madras High Court in Annammah v. Mallu Bali 
BeddyM, by the Calcutta High Court in Tarctchum v. Surest 
Ch under'® and by this Court in Keshav v. Gonad® ; Chandra v. 
Gojarahaih, I n mos t 0 £ these cases the estate had vested in the 

daughter-in-law by reason of her husband having survived his 
father— J/rmawfli Bhoobum Moyee Delia v. Ram Kishore ; Thyam- 
mai v. Fenlcatarama, Tarachurn v. Suresh Chunder , Kmhnarav 
v. Shanl-arrav® and Keshav v. Govind, and it was held that the 
mother-in-law could not by exercising her power of adoption 
defeat her daughter-in-law's rights. The same principle governs 
cases when the son dies before his father, and it is the dau^hter- 
m-law who seeks by adoption to divest the mother-in-law of 
her rights Shri Dharmdhar v. Chinto®. The same rule applies 
to the case of collateral relations— R mjkjW v . JRakhmalaiW ■ 
Annammah v. Mablu Bali Bedd/O ; Chandra v. GojaralaKK 

Although this is the general rule, four distinct classes of 
exceptions or qualifications to this rule have been recognized. 
The first exception has reference to the case of co-widows*. 
Though on the death of the husband without male issue, the* 
estate vests in all his widows, it has been held that the elder 
widow can, by adopting a son with the express or implied permis- 
sion of her husband, divest the co-widow or widows of their vested 
rights. The consent of such younger widows has not been held 
to be essential RaJchmabai v. Badhabafi »); Bamji v. Ghamau^ ■ 
Amava v. Mahadyauda™. In such cases the widows are appar- 
ently considered to be not distinct but united in their concern to 
respect the wishes and promote the interest of the husband, and 
the act of the same widow is held to bind the others. 

wSSK? <”(1890) 14 Bow., 463. 

( ) (1887) U I. A„ 67. C8> (1892) 17 Bow., loi 

(3) (1889) 16 1. A.. 166. (1895) 20 Bow. 250 

(A) (1875) 8 Mad. H. C. Bep., 108, 0© (1871) 8 Bern. H C Ren 11.4 

ffi (1886) 17 Cal., 122. (11) ' P ’’ U * 

,6) (1884) Q Row fti ‘ (1868) 6 Bom - D * Re P‘» 181. 

. W (1884) 9 Bow., 91. (12) (1879) 6 Bow., 498. 

|i| ( 18 ) (1896) 22 Bow., 416. 
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The second exception to the rule that it is only the widow o£ 
the last full owner who can adopt a son to him on his death 
without issue, has been recognized in the case of a mother who 
succeeds as heir to an unmarried son, legitimate or adopted, who 
dies after his father. In such a case the right of the widow to 
take a son in adoption to her husband has been conceded to her, 
though such a sou cannot properly be described as being the heir 
of the last full owner. This exception was approved by the Privy 
Council in Rajah Velanhi Venkata Krishna Row v. Venkata Rama 
Lalcshmi Narsayya (1) * 3 , where the principle of such recognition is 
laid down, namely, that the act of adoption is derogatory of no 
other rights than those of the adopting mother. The judgment 
expressly states that this circumstance distinguished such a 
case from the general rule as laid down in Mussumat Bhoohm 
Moyee v. Ram Kishord 2) and that the decision in the latter caso 
expressly recognized this distinction. This view was given effect 
to in Ramji v. Ghamau (3 > and Gavdappa v. Girimallappa (4) , San- 
gapa v. Fyasapa®, in which last case the ruling in Krishnarav v. 
Shanharrav ® was distinguished on the ground that the deceased's 
son last full owner had been married and had left a widow whose 
rights were defeated by the adoption, which of course brought 
the case under the general rule. 

The third modification of the general rule is the one with which 
we are more immediately concerned here, though it is in reality 
only a further development of the principle on which the second 
exception is based. It is to the effect that when the adoption 
takes place with the full assent of the party in whom the estate 
has vested by inheritance, the adoption is validated by such 
consent. The validity of the principle of the general law is not 
affected by a qualification which recognizes that a person may 
waive his right in favour of the adoption. In the Ramnad ease m 
their Lordships in their judgment observed that in the case of an 
adoption by a predeceased son's widow, the consent of the father- 
in-law,' or, in his absence, of “ all the brothers, who in default of 

(1) (1876) * I. A., 1. (4) (3894) 19 Bom., 331. 

(1866) 10 Moore’* I. A., 279, (S) p. .J. for 1896, p. 523. 

(3) (1879) S Bom., 408. (8) (1892) 17 Bom., 16|. 

(O (1868) 12 Moore's I, A,, 397, 
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the adoption would take the husband's share, would he lequirul, 
since it would he unjust to allow the w idow to defeat their 
interest hy introducing a new to-paimier against Huh wtff* This 
same consideiation inllu* need thar Lordships in deciding Siilta* 
ghmadhx v. St ! Ihczo KiHioto 1 that the consent of kinsmen was 
limited to those kumm n who an by their union interested in 
the family propel ty. This vu w w as gh in chert to by this Court 
in Raw) i v, Ghtunau , Dial an v, (vanish * When such consent 
was proved to have been given by the party in whom the estate 
vested, the adoption was upheld, though it had the effect of 
divesting the party giving such consent of Ins lights — Rapchand 
v. Raklmahai* ; Balm v. Rating i ; Venlojl v. Ratio When 
the consent of the paities in whom the estate vested was not 
proved, the adoption was held im ahd — Vu mrh o v. Rameftanch'tfi\ 
It is true in this last case Mr. Justice Candy differed from Mr, 
Justice Parsons and was of opinion that the decision in Balm 
v. Ratmjb was not correct. Mr. J ustice Candy was of opinion 
that under no circium>t<nii'es can an adoption, not made by the 
widow of the last full owner, be valid so as to divest the heir in 
whom the estate has vesiul of his or her lights. As has been 
shown above, the proposition as thus stated is too bioaclly 
put, and that it needs the qualification of ‘ against their will ” 
or “ without their consent ** to make it complete. The genexal 
rule is subject to certain lebognized qualifications and among 
others to the qualification that the const nt of the poison in whom 
the estate has vested, not given\it a later stage, but given at 
the time and with full knowledge, cures the defects, if any, in 
the formal adoption. Nothing is mWe common in this country 
than to find that parents, when they grow old, and have the mis- 
fortune of losing an only son in their old age, leaving a young 
widow behind, think ft their duty to console that widow for the 
loss she has suffered" by permitting her to adopt a son in pic- 
fereffee to adopting a son themselves. In the present case, jBhi- 
mappa was admittedly very old when he died m 1878, His widow 
Umava waSherself sixty years old, while Sarasvati was only twenty 

0-) (1876) 3 (4) (1871) g Bom. H. 0. Lop., 114* 

(2> ( 1879 > 6 Bom., 4£8, * (5) (ISOS) 21 Bom * 819, , 

(8) (1879) 6 Bqm. t „ $) K A., 120 of ,1898, 
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at the time. Umava not only approx eel Sarasvati's adoption, but 
she actually joined with her in executing the varaspafcia in 1 879, 
and Liter on she herself executed a malkipatra in 1882 m favour 
of the adopted son of Sarasvati. Both deeds are registered and 
both recite that the adoption was made with the consent of 
Umava and by the oideis of Bhimappa There was no such 
consent proved in any of the cases relied upon by Mr. Justice 
Candy in tire case in which he expressed a doubt on this point. 
This contemporaneous express consent validates the action of 
Sarasvati in adopting respondent No. 3. 

The fourth exception is clearly allied to the one discussed above 
and is based on the principle of ratification by conduct or acquies- 
cence — SadasJiiv v. llan l) , Raj< mho Nath v. Jog endr o Naih^ ; 
Ratji v. Lalshmibia & ; SulJibasi Lai v. Guman Singh It is 
not necessary to discuss this point furthci here, as in this case 
the adoption is not questioned by Umava. She never disputed 
the third respondent’s statiio during his life, and m her deposition 
before the Mamlaiddr she gave her consent to have her lands 
transferred to this respondent's name. 

These are some of the qualifications of the gencial rule. The 
present ca^e falls under the third exception, and I feel satisfied 
that the claim has been properly disposed of in the Courts below, 
I would, therefore, confirm, the decree of the lower Court, and 
dismiss the appeal with co>ts. 

Parson ■>, J. My learned colleague hr^ dealt so ably and 
exhaustively with the point of Hindu law at issue in this second 
appeal, that I feel any thing I can say beyond e\ pressing con- 
currence with him will be meio surplusage. The validity of an 
adoption made under circumstances very similar to the present 
Was affirmed by the Chief Justice and myself in Bcdm v. Rutnoji (5 b 
The correctness of this decision was doubted by Candy, J., in the 
case of Vurndeo v. Ramchandi a C) , but it became unnecessary for 
the appeal Court to pronounce upon it, as the appeal was decided 
on other grounds: see Vaiudeo^v* RamcltmclraPK In the mean- 

a) (1S74) 11 Bom. H, 0, Rep,, 190, (1) (1879) 2 All , 366. 

GS7D U Moo, I. A., 67. * CP) (1893) 21 Bom., 219. 

W (1887) 11 Bom.j 881, # (0) P, J. for 1896, p, 299, „ 

(7) (1896)22 Bora* 551, j J 
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JPbt F .arran, C. J.: In a case where there is nothing, to excite suspicion, and 
whore the plaintiff has givon such proof of her claim as the law requires, the 
plaintiff is entitled, and this Couit is entitled, to have some indication from the 
Judge of the point upon which he dismisses the suit, to show that he is not aeting 
from mere caprice or in ignorance of the rules of law which regulate the proof 
requisite to establish a plaintiff’s claim. 

Per Fulton, J. • The ground on which I would base our decision is that the 
eiror under section 203 biings the case within our juiisdietion, and that the ease 
being thus befoie us we are entitled, on being convinced that a failuio of justioe 
has occuired, to pass an order which will lectify the mistake. 

Application to the High Court, under section 25 o£ the Pro- 
vincial Small Cause Courts Act (IX of 1887), to set aside the 
decree of Rao Bahddur Krishnamukhram A. Mehta, Judge of 
the Court of Small Causes at Broach. 

The claim was to recover Rs. 74-4-0, being the balance due on 
an account (khdta) begun in Samvat 1914 and adjusted at inter- 
vals by stamped khatas purporting to be signed by the defend- 
ant. 

The plaintiff called sis witnesses, who gave evidence as to 
the genuineness of the signature on the various khdtas. 

The defendant did not appear to defend the suit. 

The Judge nevertheless dismissed the suit with costs. The 
only judgment recorded by him was as follows Claim not 
proved. Claim rejected with costs.” 

The plaintiff thereupon applied to the High Court in its estra- 
qi dinary jurisdiction to set aside the decree, and obtained a rule 
nisi • 

Kris/inalal M.Jhaveri, for the applicant in support of the rule:— 
The decision of the Judge cannot be supported. The kbita sued 
on, which was the last of a series of kMtas passed by the defend- 
ant to the plaintiff’s deceased husband, was amply proved by the 
evidence. In the absence of the defendant the plaintiff could 
not possibly do any thing more to prove her claim. The decision 
is clearly wrong— Poona City Municipality v. Rarnji Raqhu- 
nathW, u 

Ilormwji C. Koyaji , for the opponent (defendant) to show 
cause:— The Judge recorded all the evidence which the plaintiff 
a> (1895) 21 Bom., 250. 
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had produced, and passed a decision on the nieiits. It may he 
that the decision is wrong, but the Judge has committed no error 
of law which would enable this Court to inteifere under .sec- 
tion 25 of the Pi o\ inei.il Small Cause ('carts Act. Further, the 
Judge has not acted beyond his jurisdiction, nor has ho commit- 
ted. any material inxgulaiity. This Court has, therefore, no 
jurisdiction to inteifere with hii decision, 

Farein, C.J. In this ease there has, in my opinion, been a 
substantial Inline oi justice, and as the decree is not according 
to law, I think that we should inoerfcie to assist the plaintiff 

under the provisions of section 25 of the Provincial Small Cause 
Courts Act. 

The only judgment which the Small Cause Court Judge has re- 
corded is “ Claim not proved. Claim rejected with coste.” I am 
not prepared to say, having regard to section 203 of the Civil 
Procedure Code (Act XIV of 1882) that in all eases where a judg- 
ment is recorded in that form this Court should interfere. In 
many cases the point for determination which forms the basis 
for dismissing the suit, is obvious upon the face of the proceed- 
ings, and it would be a mere technical omission on the pait of 
the Small Cause Court Judge not to state it specifically. The 
omission to do so could injure no one. But in a ease where there 
is nothing to excite suspicion, and where the plaintiff has given 
such proof of her claim as the law requires, in my opinion, the 
plaintiff is entitled, and this Court is entitled, to have some in- 
dication from the Judge of the point upon which ho dismisses 
the suit, to show that he is not acting from mere capiieo or in 
ignorance of the rules of law which regulate the proof requisite 
to establish a plaintiff’s claim. To that extent I think that the 
judgment in Muhammad Bahar v. Bahai Singh W may be safely- 
followed. * ^ 

lhe present was a suit on a khdta against a Pdrsi— an abkari 
contractor and presumably educatcd-who did not appear or offer 
any defence to the claim, though the summons was duly served 
upon him. The plaintiff was a Hindu widow. The monetary 
transactions between the defendant and the plaintiff Wan dur- 
ing the life-time of the plaintiffs husband. The account opened 
0) (1890) 13 AIL, 277. 
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with an advance to the defendant of Rs. 95-5-9, which was ac- 
knowledged by the defendant in his own handwriting, his signa- 
ture being written over a receipt skimp. The signatuie appears 
upon Exhibit A passed in Sam vat 1944 and is proved by the 
witness J amnadas Manchaium. It is not suggested by the learned 
pleader, who appeal el before us foi the defendant, nor is he 
instructed to say that this or any other of the defendant’s signa- 
tures which have been put in, is foigery. The account was 
continued for several years, and ends with an adjustment con- 
tained in Exhibit E, dated in Sanaa at 1950, showing the sum of 
Rs. 74-1-0 as due from the defendant to the plaintiff. The signa- 
ture of the defendant written aco^s a receipt stamp is affixed 
to this adjustment and U proved by the witness Bliagtidas Pitam- 
bar. The claim of the plaintiff would apparently have been time- 
barred, had h reste 1 upon Exhibit A and Exhibit E alone. She 
has, however, produced a soiie^ of intermediate adjustments, 
Exhibits B, C and D, pm porting to bear the defendant’s sig- 
natures across a receipt stamp. Being unable to prove these by 
witnesses who saw them signed by the defendant (her husband, 
who conducted the business, being dead), or by witnesses who 
knew defendant’s signature, she proved anl put in other signa- 
tures of the defendant, Exhibits B, C and D, in addition to those 
on Exhibit A and Exhibit E. The Exhibits G, II and I appear 
to be signed in tho same handwriting as are Exhibits A, B, C, D 
and E. We asked our translator as to whether they are written 
by the same hand and he was satisfied that they were. 

The chain of proof was thus complete. I entirely fail to see 
why judgment w T as not given for the plaintiff. The pleader for 
the defendant could nor suggest any plausible reason why that 
was not done. Ho argued that wo had no jurisdiction to inter- 
fere in such a case as this, but I cannot agree with that conten- 
tion. The judgment is not in accordance with the law laid down 
in section SOS of the Code, and there has, I am convinced, been 
a substantial failure of justice. 

I was at first disposed to grant a xcmand, but am led by a 
perusal of the judgment of my learned colleague to the conclu- 
sion that we ought not to remand the case, but to pass a decree 
for the plaintiff, 

» 1680—7 
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Fdlton, J.:— The section of the Provincial Small Cause Courts 
Act (IX of 1897) under which this ease has teen called for, nms 
t as follows : — 

“Tlie High Cowt, for the purpose of satisfying itself tluia decice 01 order 
made many case decided hy a Couxt of Small Causes was according to law, may 
CJ.II to 1 the case and pass sucli oidei with respect theieto as it thinks fit.” 

The powers conferred by that section are, as pointed out 
by the Allahabad High Court in Muhammad Bajcar v. Bahai 
SivgAV, purely discretionary, but apparently, before the Court 
can make any order reversing or modifying the decree of a 
Court of Small Causes, it must be satisfied that that decree is 
not according to law. This seems to be the criterion of its 
jurisdiction under the section. 

What may be the exact meaning of the phrase “according 
to law and whether by any ingenuity of reasoning it can in 

an extreme ease, be held sufficiently elastic to include a clearly 

erroneous decision of facts, it is unnecessary now to determine 
In the present ease it is manifest that in the judgment recorded 
by the Judge of the Smell Cause Court the prokion, of dense f 
of seet.cn 203, CM Procedure Code, bare not been MW! 

The claim was to recorer Es. 74.4-0, being the balance due on 

i ?. egUn m Sdmvat 1944 and adjusted at intervals by 
stamped kbatas purporting to be signed by the defendant. The 

defendant did not appear, and the Court had to determine whether 
the claim was within tunc and whether the money had been ad! 

I™ as alle f ;! • The real f l nes tion to be decided was as to the 
genuineness of the signatures on the various khdtas which were 
put m to prove the original loan and to bring the case within 

tm-es J ^ th ° l0amed JudgG thougr,ltin «gard to these signa- 
tures^ have no means of knowing. After recording the evid- 
ence he simply noted as his judgment - Claim not proved Claim 
rejected with cost,’* But whether he held thal none of X 
signatures was proved, or whether he merely doubted « 
ineness of some of them, it is impossible to ^ gemi - 

depended on different hits of evidence 12 “ J S6 ' eraIIy 
be said to contain the points for determinatio^ 
thereupon. Consequently it is not such ! i ° dmsion 

by section 203, and the decree founded theLT^oZlte 

(1890) 13 All., gft 
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W J iat ^S-o of irregularity may be sufficient to justify 1895. 
the interference of this Court, cannot perhaps with safety he laid BaTjI^T 

down. But I think we shall not bo going too far if we hold that B ahIW. 

a decree founded on a judgment not containing the decision 
on the points required by section 203 is not according to law. 

Ibis seems almost a necessary corrollary of the judgment of 
Air. Justice Candy and myself in Second Appeal No. 885 of 1892, 
where, following the decision in B hag van v. Kern- KuverjiM, wo 
reversed the decree of the District Judge and remanded the case 
to him “to pass a decree according to law, as Iiis judgment con- 
tains no particulars as provided by section 574s.” This section, 
it is true, requires reasons for the decision of the appellate Court 
to be recorded. But it may well be, as in the piesent ease, that 
the want of information in regard to the points for determination 
and the decision thereon is as inconsistent with the correct ap- 
preciation on the part of this Court of the grounds on which the 
decision is based as a judgment containing no reasons for the 
decision. Here we can only conjecture what those grounds may 
have been. The Judge may have disbelieved the evidence of 
the witnesses who spoke to the execution of Exhibits A and E ; 
or he may have thought, having regard to the danger there often 
is of accepting mere similarity of handwriting as sufficient proof 
that a particular signature is genuine, that here the similarity of 
writing was not so marked as to make it incumbent on him to 
hold that Exhibits B, C and D were proved ; or he may possibly 
through inadvertence have fallen into some error of law as to the 
kind of proof requisite to establish any of the facts on which it 
was necessary for the plaintiff to rely. On all these points we 
have no information, and as in this particular case it is possible 
that the brief form of the judgment may conceal an error in law, 
which would have been apparent if the provisions of section 203 
had been complied with, I think that the failure to comply with 
those provisions was a substantial error in law, and not merely 
a technical irregularity not affecting the merits of the case. I, 
therefore, consider that under the section above referred to, this 
Court has jurisdiction to pass such order with respect to the 
decree as it thinks fit. 


1 
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What that ouki Hioull I»o, mu4 dtp.iid entiiely on the cir- 
cumstances of the ca^e. No nilo, in my opinion, can he laid 
down for gcneial gmdmcc wilho.t tu lulling on th j functions 
of the Legislatuxe b) add m 0 wouk to the ’■cc.tinn which <11 , not 
to be found there Oa this punt I uituJj concur m the ic- 
nraiks of the Chief Justice a' d Mi. J iislic ■ IMiscm in T'o n ( ( gu 
Municipality v. Ra,„,i Might ,'h ‘ . In the c is * oi Xahtmmd 
Balar v. Bahai Siyk^ th. k nno 1 J u Igts of the Allahabad Hi„Ji 
Couit, m considering the disi ution 113 p nuns of tin. III* la Court 
under section 25,^ said: ‘ We think we diould not LtcXo 
under section 2o of the Act links, it ckai y appealed to us that 
some substantial injust.ee to a pufy to the litigation had directly 
resulted from a mntuial misippheation or misapprehension Jf 
aw or mateiial cuoi 111 proctduic in the Com t of Small Causes ” 
but for my part I should hesitate to rdopt suck a limitation of 
the pow ei s of the Com L. The pi esent c iso illustrates the danger 
0 a empting to add to the law by la) mg down a mle outside 
tie wouls oi the Act; for if we were to follow the practice sug- 
gested in the abore-mentioncl judgment, we should, in my 
opinion, be unable to gi\e any iclief to the plaintiff, albeit we 
consider that she has suftcie 1 substantial injustice, because I 
Should base a difficulty m holding tint the substantial injustice 
(>.e, the omission to pass a deeico for the plaintiff instead of 
against her) was the effect ol the material irregularity. That 
irregulanty, I think, affected the mu its of the oa-e, inasmuch as 
thcie was an omission to record the Judge’s decision on the 
carious points winch the plaintiff wa, entitled to know and which 
if recorded, might have timid, d her In application foi renew or 
under section 25 to obtain a ficsh decision: but at the same time 
t n0t “ + f; ” sc W prep ired to interfere, unless 
leJll lT 1 Vision was wrong in fact as 

« J. ±1 .V* Iu 0He sen?c > of course, it may he contended 

££ ZZ7V- IT* thG ****** Wbieh ^ b - prescribes 
redress whirl * P fPJ masmuch as jt deprives her of means of 

not ZZ t if b ° ^ I 161 ' ° 0mmand ’ ^ ^ **» 
case The rml Sl0Und for * n terfereiree in the present 

. T real ground appears to be that wo think the decree 

^( 1805 ) 2130 ^, 230 . 
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ou S M to have been for the plaintiff instead offer the defendant 
and I am not prepared to say that I think this error in the doer, o’ 
vas the effect of the erroneous form of the judgment. It mny 
well he, and I can see no reason for presuming th c mtrarv, 
that the learned Judge, who has had long experience and must 
be well versed in all the sections of the Evidence Act, would 
uve arrived at exactly the same result e\ en though he had 
strictly followed the requirements of section £>03. The « round 
on which I would base our decision is that the error under sec- 
tion 203 brings the ease within our jurisdiction, and that the ease 
being thus before us we arc entitled, on feeling convinced that a 
aiiure of justice has occurred, to pass an order u hich will rectify 
the mistake. . The reason why I think the decision is wrong is 
trat the similarity of handwriting and the evidence recorded 
leaves no doubt in my mnd that all the khatas are genuine hav- 
ing regaid to the fact that the pleader for the defendant, who 
appeared before us, was not instructed to say that they wei e 
orgenes, and that the defendant himself, who is an abkaii eon- 
ractor and as a man of business must be aware of the expediency 
o making a clear statement of his defence, has never made such 
statement or offered to give evidence. The case having been 
fully heard cx par! e owing to the absence of the defendant^ the 
Small Cause Court, and no reason having been suggested why he 
should be granted a new trial, I should be disposed to order that 
the decree of the Court of Small Causes be converted into one 
for the plaintiff for the amount claimed with costs, including 
the coats of the prese it application. 
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BtJoicku'C T, Fat hi s Chnf Ju^kc, and Mi Jmiue Fulton, 
SIIRI REH A1ULALJ I JBlIAi AiPRAb U)JI (uwoi >al Dex lho^t No. 5), 
Ar pellet, v RAI JLiAJR U u>d mother (gkigusal Pemmiip 
Deiem>v\t 3S t u 1), Respom>ims 

Hindu lm—Jf idoit— Vault a t iee—Ri fit cf ,n unU n otto thnr/id o< % 1 vyoly left 
by teslutoi — W of u 7/ pioyctj t,i Inntl of minds nyht of mainUnmm — 
21 fu of union os <xmtin t ynnln^u — I r / anifci of P> opi / ly A t {IV of 18^2), 
Ve 31 )—J?ucu(u ) powu of sal of—Pt >ba‘c an l A hnuushaiion Act (Tt/lSSl), 
Sec, 90, as amended by At l VI oj lb89 *$ t. 14* 

A te^titoi, b} 3iib will, gi liis widow s nuinten mow out o£ the income of Ins 
immovable Obtate, buhjtct to a limited powei of sale or moit^age conLned upon 
bis exeaitiix for a spec nl purpose It was found by the low er Courts that a 
lmgo pait of the piopeitv was sold !>} the c\ecatii\ with the object of defeating 
the claim of the plaintiff, who w on of the iestitai & widows, and tint the 
piuchasci was aw ue of the fiaud 

Heidi that the plaintiff w?s entitled to icio’un bei numtenai ce out of the 
piopeity in the hands of the ptuclnsai, The puioliasci having been awaie of 
the fiaud, the plaintiff s light to maintenance against tilt piopeity m h’s hands 
remained unaffected whethoi undei soctioi 39 of the Tiansfa of Piopeity Act 
(IT of 1882) oi the law pit\iously in foice and u respective of the possibility of 
hei clum King satisfied fiom othei piopeib. 

Section CO of tbe PioVite and Admunsti ation Act (Y of 1831) as amended by 
Act VI of 1889, section 14, gnes an evututoi moielj the oilinaij powers of sa 1 © 
that an owner would ln\e in so fir a^ they aio not limited b} the will, and as 
sneli, those powers are subject to the usuil iulos of cqmti 

Second appeal fiom the decis on of lido Bahadur Cliandulal Matku- 
ladas, First Class Suboidmate Judge of Ahmcdabad with appellate 
powers. 

This was a suit by a widow to lecovei a house, at reais of main- 
tenance, &e., bequeathed to her by her husband Motibhai Dhoribhai. 
The first defendant (TIetba) was the mother of the testator and the 
executiix of his will. Defendant No. 2 was the plaintiff's co-widow 
and defendants Nos. 8 and 4 were the sisters of the testator. The 
fifth defendant (appellant) w T as the puichaser of the whole or neaily 
the whole of the testator's property (including the house in question) 
from defendants Nos. 1, 2, 3 and 4 
The testator Motibhai Dhoxibhai, of Nadiad, d*ed on the 20th June, 
18S2, leaving him surviving his mother Hetba (defendant No. I), 
* Second Appeal, No, 43 of 1898, 
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two v iion b, 1 1 -, } Ea-a-nlxi and I’ajbai ( iilaiufiffl 

IIa.Ua. By Iiis wiI ], ^.c ‘ ffi, “ 

* -other Het ta (M J ml 1 

115 ("*. rf/«) S .« a fc™ °” , cof I , 

younger widow, Ilajbai (plaintiff) o bnnM fn ° to ins 

others, she to be given a house No. 2 for her i ««”«!! > !'p' 
every twelvemonths for her expenses TTr. t ., 3Dtl Rb - {>0 

Hetba (defendant No I) autlwiL r‘ 7 ? mt m gaxo ll,s bother 

- - . «, propeity, 1 "*** 

given to Ins sister Hiia The -PaII • • management nas to be 

the will "he following is the material portion of 


of‘2:r«LTir ' zt " , ” <l H *“* aM 1 

* north, • ' u«..»a 

properties. / 1 toe ui v on the wlifoat of mv 

“ % proposes are io be dealt nit], +i 1A p. 17 
able property Rs. gi)o am to be pi ; r l to the = wa T‘ 0u t of rnymoie- 

younger should be pudEs. 601. Lb L 1 * WY W ™ ’ and the 

obedient to my mothn « But if anv a V™ ^ * lr ' 3 ^ Wj dete ’ se to he 
cmnot take hoi 01 thou fool j, mt ]‘r both of them 

No. 2 for her residence and Es. 50 (BiWi er ' ^ 1 ' t0 5,0 ghfln i,ou<10 

twelve months foi expenses and the el 1 ^ 110 to be pvd io her « erv 

taolo..»,,K 0 ,‘n, U,% "r‘" th °' nk ™ ™ »f 

months. « * ° le ° ml Rs ' o0 expenses mm, t„ehe 

m °' e ‘ lUe pr0pwty l,nfc B1 T remain 

of «.yh« a. U.„«w ;l b 7“’ “ J r“» »*- 1- a, 

1ms authority to effect a uojig*. , 0I S 1 • ! be aIne - ^»<1 she 

and rcli8.ouspurpo.es for the benefit of her souf\ u? t£ 

* Aftei my demise .ml the decease of Z n L t ^ maadlt - VaW tl 
above mentioiol pioputv miv be • V ilCl rs to I'^tmei of my 

property which my molhei ms/hme deTvutn'^ eXClUdl ” S iheieh ^ the 
carried on ; and the same ,s to be talon possosL oJ’ I Hlereof t0 ! > 0 

“ On tl e decease of my „ nes afttr L ° ^ ^ " Stol > ' 

piopr>rty belonging to them them may be the sa; • d8atl1 ’ ^ to 1vLate ^ 

person ( 0J pemons) who may be emou^ J? ** T U h ° en ™ 0 * h ? the 
person or persons who m„y be enjovL L & Pr0pertr at tlle tuno, and the 
respect of the obsequial ceremonies m Lv ^ l ^ °* ^ t0 niakc oa tla, s J n 
may be enjoying the propart; is to g0 on pZn»e & ^ ^ ^ Pm ° n Who 
maintenance allowance which I have fixed al ° ' er { 3 ®“ to the tbe 
them together as far as po ,„bie. * * ’ ° r feeo P them maintain 
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On the 25th November, 1835, the plaintiff Rajbai brought this 
suit to recover the house bequeathe! to her as above shied and 
Es. Si-0-0 arrears of maintenance and the legacy of Ih. 001. She 
alleged that as she could not agiee with her co-widow^ Ivasanba 
(defendant No. 2) she had begun to hve separately in 1333 and had 
demanded separate residence and mantcnanee, which were refused. 
She also alleged that Nelba (defendant No. 1) had fraudulently sold 
the house bequeathed to her (the plaintiff) to tlm fifth defendant 
(appellant) in order to defeat her (the plaintiff s) claim. 

The first defendant Heiba pleaded that the plaintiff’s claim to 
the legacy of Rs. 601 was barred by 1 mitaton, and she further 
statedthat the whole of the testator’s property had been sold to the 
fifth defendant. 

Defendants Nos. 2 , 3 and 4 pleaded to the same effect. 

Defendant No. 5 answered that he lia I purchased only a part of 
the testator’s property for which he had pa d Rs. 8,750 and that this 
purchase-money together with the remainder of the testator’s pro- 
perty still hi the hands of the other defendants were sufficient to 
satisfy the plaintiff’ s claim. 

The Subordinate Judge held that the plant iff s claim to the legacy 
of Rs, 601 was barred by Imitation, but he diiectsd that she should 
be given possession of the house bequeathed to her for residence. As 
to the arrears of maintenance he ordeied that they should bo reco- 
vered from the first defendant (Iletba) alone. 

On appeal by the plaintiff the Judge var ei the decree by directing 
that the plaintiff shoud recover the maintenance awarded to her 
from the testator’s property, whether in the hands ol the first or 
the fifth defendant. He was of opium that the property had been 
fraudulently sold to the fifth defendant in order to defeat the plaint- 
iffs cla’m to maintenance. In h*s judgment, after referring to the 
provisions of the will, he continued : — 

« These provisions clearly indicate that whoever enjoys or is in possession of 
the properly should allow maintenance to his widows, including the plaintiff 
Tn other words, their maintenance is made a charge on his property. De- 
fendant No, 5 has purchased a 1 \rge part o£ this property ; and though, in the 
absence of any evidence on the point, it is not possible to say that he has pur- 
chased it without any consideration whatever, still it cannot he reasonably 
doubted that he was the religious preceptor of the deceased Motibhai, and is 
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GoluiJas K. Parol h, for the appellant (defy dan 4 l o. 5) We did 
not buy the whole of the property leit bv the testator. The plaintiff 
should look primarily to the othei pn.peity tor her maintenance. 
Section 39 of the Transfer of Property \ct is not applicable. That 
Act came into force m this Piesidentyra 18 >3 while the right of 
the executrix to sell accrued long before. S< etion 90 of the Probate 
and Adminwtiation Act (V ot 1 88 lj empowers an executor to sell 
— ■Lah&hman v. Satt/abbamabai 1) . 

Daft ary, for respondent No. 1 (plaintiff) The will gites the exe- 
cutrix a power of sale only under ou- am c reumstanees. Almost 
the whole of the property left by the testator has been sold to the 
appella it. The appellant who pureha ed the property knew of the 
fraud practiced upon the plaintiff. Under these circumstances he 
cannot he exonerated from liability for ihe plaintiffs maintenance 
— Maine's Hindu Law, Secs. 427 and 430 ■ bavitribalv. Luxmi- 
bcu® j Kalu v. Kas/ubctH'K 

K. M. Javheri, for respondent No 2 (defendant No. 2). 

P Aim an, 0. J. We are of opinnn that the testator by his will 
gave h s widows a right to receive maintenance from the profits 
of his immoveable estate subject to the limited powei of sale or 
mortgage conferred upon his executrix “ in order to make gifts for 
charitable and religious purposes for the benefit of her soul to the 
mandir at Vadtal as mentioned above (i. t \, for jmndcot) and on 
ether auspicious or inauspcious occasions ” if he Ins not specifically 
(subject as aforesaid) charged his estate with the payment cf such 
maintenance. We draw this conclusion as noil from the general 
purport of the will as from the express deelaiation of the testator 
that he “who may be enjoying the property is to go on paying 
every year to the wives the maintenance allowance which I have 
fixed above and to maintain them together as far as possible ” This 
declaration, though it immediately follows a direction to the person 
who may enjoy the property after the death of the testator's Wives 
and mother as to the performance of their several obsequial cere- 
monies, appears to be a gqnera.1 direction as to the maintenance of 
his wives, and not a direction confined to the p rson who is to enjoy 
the property after the mother’s death. The testator’s widows aie, 

« (’878) 2 Bom , 494. (» (l 8 7 8) 3 Bom., 573. 

j (S) (1883) 7 Bom., 127. 
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that the will in this case impliedly imposes a restriction upon the 
pov. er of the executrix to dispose of the immoveable property of the 
testate r, and that the section lehed on does not assist the defendant. 
It was not indeed until the reply that the pleader for the appellant 
was driven to rely upon it. The geneial purport of the will evi- 
dertly evinces a desire, upon the pait of the testator to keep the 
property intact, and the limited power of *ale already referred to 
is, we think, a clear indication of the testator’s desire to restrict lijs 
executrix to a power of sale for the spee.al purpose w’hieh he has 
specified Besides, it is not clear that the section precludes the 
applieat'on of the equitable principle on which the decision in 
Lalshman v. Satgabhamalai is based and which has been embodied 
in section 39 of the Transfer of Property Act. It cannot seriously 
be argued that section 90 of the Probate Act in any way supersedes 
section 39 of the Transfer of Property Aet, as there is nothing in 
the section itself to indicate any such intention. It seems to give 
the executor merely the ordinary powers of sale that an owner would 
have in so far as they are not limited by the will, and as such those 
powers would be subject to the usual rules of equity. We confirm 
the decree with costs. 

Decree confirmed. 


ORIGINAL CIVIL. 


Befcie Sir C. F Far ran, Kt., Chi f Justice, and J It Justice St > a, hit/. 

riUMBAK GANGAD1IAR BANADE (obiginae Pl iixiiFr), Appellant. 

*• BHAGWANDAS MTJLCIIAND and othees (obiginal Dr fend ax is), 
Resiokden rs *■ 

Mortgage— Prner of sale— Suit to set aside sale undo powa of tale— Promise 
by mortgagee to postpone sale— Evidence of such promise admissible— Evi- 
dence Act (J of 1872), See. 92, p aviso 4— Contract Act (IX of 1872), Sec 
M-Tranfu of P, opal, j Act (IF of 1882), Sec. 99-Town of Pcmbv/, 
limits of. 

The plaintiff mortgaged certain property to the first defendant on 28th 
December, 1893. By tic mortgage-deed the mortgage-debt was made re- 
payable on 28th December, 1S96 On the 12th May, 1897, the first defendant ; , 
sort it by auction under the power of sa’e contained in the mortgage-deed, jH ; 
* Suit No. 307 of 1897. Aj peal No. 9Gs’. 
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first defendant) told the plaintiff to meet Mm the following morn- 
ing at his (the defendant’s) solicitor’s office, in order that the 
necessary steps might be taken for the postponement , that he met T 

„ - the fii st defendant accordingly as an aimed, but that the defendant 

Bhaowanbas _ ... 

Mumiiam). left the office, telling him to await his leturu , that the plaintiff ac- 
cordingly waited for several houis in the office, but the defendant 
did not return ; that finding that the defendant did not return, * 
he (the plaintiff) went to his ow n solicitors and caused a letter 
to he written to the defendants’ solicitors stating the agreement 
to give four days’ time and warning them not to permit the sale 
to take place. This letter he also caused to be read at the auc- 
tion, which nevertheless took plaee in the evening of that day. 

The plaiutiff further alleged that, but for the first defendant's 
conduct in causing him (the plaintiff) to wait for sevei al hours 
at the solicitors’ office on the 12th May, lie would have been able 
to procure the money required to pay off the debt and thus have 
prevented the sale. 

The money was subsequently procured by the plaintiff and 
was tendered to the solicitors of the first defendant, but the 
tender was refused and the conveyance of the property to the 
second defendant was completed. 

Kirkpatrick (with Mcicpherson) for plaintiff. .. 

Robertson (with Davar) for defendant No. 1 . *' 

Anderson (with hang, Advocate General) for defendant No. 2. 

The following authorities were cited Transfer of Property 
Act (IV of 1882), Sec. 69 ; Fisher on Mortgage, p. 460 j Coote if 
on Mortgage, pp. 475, 476 ; Orme v. Wnght^; Seltoyn v. GarjitV ; 
Jenkins v. Jones 3) ; Parkinson v. Banbury'** ; General Clauses Act, 

X of 1897, Sec. 3, clause 41. . it 

. Fulton, J . (Having found upon the evidence that the first jj! 

. j defendant had promised the plaintiff to postpone the sale for four j, if j 

1 1 -days, and had told him to wait at the solicitors’ office as alleged | 

|| | ! % the plaintiff, His Lordship continued : — ) 

il (*1(18603 2 Gift., 99. .4 

Hit * (1888) 38 Ch. D„ 228. (4) (I860) 1 Dr. »od 8m., 148. ’ifflj 


Trihbak 

CfAN0A»HAR 

Rajtadh 



VGIi. XXII LI 


BOMBAY SKBIBS. 


So far I have found the above facts in the plaintifth favour, 
but when I com© to the question whether by these occur- 
rences the plaintiff was prevented from paying off the momn in 
time to stop the sale I a in obliged to find against him. He ha<$ 
not proved that his negotiations to raise mom v were in such an 
advanced condition lhat he could by any possibility have paid the 
money on the 12th* He says he could have done so if he had not 
been kept waiting at the solicitors* office, hut his statement is 
contrary to all probability. He evidently did not think so him- 
self, It he had thought so, there would have been no object 
in his begging for time. No witness has been called to say that 
he was ready, or would have been rea ly had he been asked to 
advance the money on the 12th May. It is true a tender of 
Rs. 8,500 was made on Monday the 17tb. But it is contended 
by the defence that this was merely a sham tender, the money 
being lent for the purpose with the assurance that it would nob 
be accepted It is impossible to see how it could have been 
accepted by Bhagwandas* solieitois after he hal by the auction 
bound himself to sell to the second defendant. But, of course, it 
cannot be said with certainty that the facts weie all known to 
the man who advanced the money, and it is possible that the 
tender was made seriously in the hope that in some way or the 
other it would be accepted. Assuming, however, that the tender 
was made with the hope of its being accepted, and that by th© 
17th the plaintiff was really in a position to pay off the mortgage, 
there is nothing to show that he was in that position, or that he 
might have been but for this detention at the solicitors* office 
on the 12th. 

I do not think it is proved that the property was sold at an 
undervalue. The evidence is contradictory and leaves tho point 
doubtful, but I do not think the question really affects the de- 
termination of the suit. Had anything turned on the pointy 
it would have been necessary to appoint an independent com- 
missioner to value the property. 

On these facts I have to consider the law to be applied. It 
was contended that, under proviso 4, section 92, of the Evidence 
Act (I of 1872) an oral agreement could not be proved. Possi- 
bly this is the case. , But the so-called agreement made at Ghat 
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Cooper was a purely giatuitous promise u hieh eou'd not Le relied 
on as a contiaet. If the plaintiff had shown that lie was in a 
position to pay the money on the 12th, ai cl was precluded from 
■doing so by Ins rehuice on the moituagee’s premise the ciso 
would have hem diflc <nt. To such a state 1 of citcnm-fanccs I 
do not tlnuk section 92 would hare applied, and ll, knowing of 
such ciicumstancos, the puichasu had bought I apprehend that 
he would have been treated as a tiustce for the mottg igor, who 
by a broich of faith of which lie w is aw no, ha 1 be< u pnw ( nted 
fiom redeeming Ins piopeity whilst there was .still time. In 
such circumstances I doubt whether the pm chaser could have 
relied on section 69 of the Transfer of Piopeity Act, 1682, or on 
anj othei section. But as mattcis stand, I cmnot see that there 
was any equity against the purchase! . The moi tgagee was exer- 
cising his legal light of sale, which subsisted so long as the pro- 
perty w-as not redeemed The moi tgagor has not shown that by 
any reasonable possibility he could have redeemed before the 
hom fixed for the sale. The breach of promise on the part of 
the mortgagee may have been a serious disappointment to the 
mortgagor, hut I do not think that his position was really altered 
ior the woise by this fact. The puichaser who was anxious to 
buy, and is not shown to have acted m collusion with the moit- 
gagee, could not ha\e refrained fiom bidding without running 
the. risk of losing the piopeity altogether. I think, then, he is 
entitled to stand on Ins legal rights, and no ground has been 
shown for setting aside the sale. 

It was also contended that a sale duiiug phgue time was 
unfair and iuequitable. But I think the moitgagoe was entitled 
to enfoice his rights. There is no analogy between a case, like 
this, of a sale during the continuance of a calamity of uncertain 
duration and (as in Ormc v. Wrighl) a sale purposely fixed for an 
election day when it was certain that few people would bid. It 
is a misfortune for the mortgagor if propeity was unduly depre- 
ciated at that time, but that is a lisk which seems inseparable 
rom his position. The sale was not specially hurried on. The 
mortgagee had for months been asking for payment and he was 
consequently entitled to sell, which he did, after the usual ad 
, \«™sement of the intended sale. 
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I he only other point to which I need advert U if cm ion?, one 
mged on behalf of the plaintiff, iiz. } that property at Ahihim Is 
not property w ithin the ton n of Bombay. (Ti ansfer of Propm ty 
Act (IV of 1SS2), Sec. 03.) It must be conceded that, in ordi- 
nary language, land at Mahim though within the island would 
not he described as within the town of Bombay. But to construe 
the section couectly, the history of the island must be borne in 
mind. In this islmd previously to the inti eduction of the Act 
the moi tgagee was entitled to exercise the powers of sale conferred 
by a mortgage in English form, and it may safely be said that it 
was not the intention of the Legislature while pi evening the 
power in one pait of the island to withdiaw it in another. It 
is true that the Court must be very eaieful not improperly’ to 
depart fiom the words of the law, but to a case like the present, 
where the intention of the Legislature is clear, I think I mast 
apply the ] rinciple contained in Salmon v. D uncombed and treat 
the word ec town J in its application to Bombay as referring to 
the whole island. To construe it otherwise would make the sec- 
tion in its refeience to Bombay wholly umeasonable. In sec- 
tion 2 of Act XIII of 3856 for regulating the Police in the Town? 
of Calcutta, Madras and Bombay, the word town is defined to 
mean all places within the local limits of the jurisdiction of Her 
Majesty s Supreme Couit, A similar definition is given in Act 
XIV of the same year. In Act IV of 1857 it is piovided that 
the Avoids “Town of Bombay ” shall include all places within 
the Islands of Bombay and Colaba* In the Bombay municipal 
legislation commencing with Bombay Act II of 1865 “ City ” is the 
w oi d used. In the General Clauses Act X of 1897 “ Presidency 
town 99 is cleai ly defined. No definition of the words “ Town of 
Bombay ” applicable to all Acts of the Government of India has 
been pointed out as in force when the Transfer of Property Act 
was enacted. But as we find that in some Acts the phrase was 
expressly defined as relating to the whole island, it seems not un- 
reasonable to suppose that the term was not considered inappro- 
priate and was employed in other Acts in the sense which in some 
it was expressly declared to bear. For legislative purpose the 
expression appeal s to have acquired a technical meaning. On 

1> {1886} 11 Ap C<x, 627. 
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the issues "Wind as follows — (His Loidship stated his findings) 
I reject the claim and direct that the plaintiff should pay the 
costs of the second defendant. Hawing regard to mv finding 
on the fiist is-ue I think that the fust defendant should pay 
his own costs 
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The plaintiff appealed. 

KiilpaUtcl and Railed for appellant — They lefeircd to the 
Conti act Act (IX of 1S7^), Sec 03, J)ans\. C utdasam® ; Albert 
v. Gro^enor hiv stment GoS 2) ; Williams v. S cm 3 ; Selwi/n v. 
Garfit® , Conveyancing Act (1881), See. 21 ; Fisher on Mortgage 
(5th Ed.}, p. 45th paia. 961 ; Bailetf v. Barnes®. 

Russell and Davar for lespondent No. 1 (defendant No, 1) ; — 
They cited Mamfonl v. Peal® , Tucker v, Lamj 7) ; Evidence Act 
(I of 1872), Sec 92, Contract Act (IX of 1672), Sec. 25, 

Andeison (with Lanj % Advocate General, and Scott) for re- 
spondent No. 2 (defendant No. 2). 

The judgment of the Com t was delivered bv 

Straoii&y, J.; — (His Lordship, after examining the evidence, 
differed from Fulton, J., and found true n> agreement to post- 
pone the sale was proved, and continued — ) 

The fiist defendant in the witness-box has given a complete 
dental to the plaintiff* s allegations. The e\ idence adduced by 
the plaintiff is not ot a quality which removes the doubts which 
the impiobabilities of his story have pi Maced in our minds. 
We have, therefore, come to the conclusion that he has fade 1 to 
prove any promise or agreement on the pait of the first defend- 
ant to grant four days* time for payment of the. mortgage-debt or 
to postpone the sale. It was contended on behalf of the first de- 
fendant that no oral agreement of *ne kind alleged by the plaint- 
iff could be proved, having re ard to the fourth proviso to sec- 
tion 92 of the Evidence Act. It appears to us, however, that 

\ 05 i I89s > 19 Mad . 393. C*> JC1S3S) 33 Ch. D., 273. 

| t» (1367) h R , 3 Q B., 123. («) ’(1891) 1 Ch., 25. 

4 1 f f ^ 5 Q- B - »•. 409. (6) (1880) 2 All., 863. 

>f W (1356) 2 K. and J., 745. 
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&ueli an agreement would not be an agreement to rescind or 1898 . 
modify a eontiact, grant or disposition of pioperty within the 


meaning of tin 


proviso. It would be an agreement by the mort- 
gagee, not to modify any of the teims of the moitgage of the 
2tSth December, 1895, but to forbear for a period of four days 
from the exeicise of the power of sale which it created. We see 
no reason why such an oral agreement could not be \ alidly made 
and pro\ ed. 

Assuming the Division Couit to be right in its finding that 
the fust defendant on the 11th May, 1897, promised to give the 
plaintiff fom days time, the question arises, what is the legal 
effect of such a promise ? It would be, as we have said, a piomise 
by a mortgagee having a power of sale to foibear from the 
exercise of the power for four days. Now there was admittedly 
no consideration for the piomise,' no benefit to the mortgagee or 
detriment to the mortgagor: the arrangement was exclusively 
for the mortgagor’s advantage. The learned counsel for the 
plaintiff sought to meet this difficulty by relying on section 63 
of the Indian Contract Act, which provides that every promisee 
may extend the tune for peiformance of the promise made to 
him, and on the decision in Datis v. Oundasami W, where it was 
held that an agreement extending the time for the perfoimance 
of a contract falling under section 63 of the Conti act Act does 
not require consideration to support it. Without expressing 
any opinion upon that proposition, it appears to us that section 
63 of the Contract Act does not apply to the case before us. 
It occurs in a group of sections headed “ Contracts which 
need not be performed ”, and it enables a promisor, where 
the time for performance of his promise has been extended 
by the promisee, to plead such extension in answer to a de- 
mand for performance at the time originally fixed by the con- 
tract. The extended time is substituted in the contract for the 
original time. Now, in the contract of mortgage, the time for 
performance of the mortgagor’s promise was the dm " 

28th December, 1896. No extension or alteration c 
was ever made by the mortgagee. Under the deed tl 
sale was not to bo exercised unless default should ' 

« (1896) 19 Mad , 398. 
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payment of the principal debt on the due d<fo, and until thiee 
months after notice in writing n (iiiiing such piymont ha I been 
scued on the mmtg.gor. No piymont was in id,, on the duo 
date. The necessuy notice in writing was given on the 8th 
January, IS)/. In April tin three nonth-, expired, and the 
poner of sale thereupon h cm iui* exeiciscahle under the deed and 
under section 0) of the Transfer of Property Act, IV of 18S2, 
On the 28th \pnl the moitgageo iwhcitisul the pioperty to be 
sold on the 3 2th M ,y. That was the state of things cxistino on 
tlie 11th May, when the mortgagee's agreement to give four 
days time is alleged to have been male. Up to that date it is 
not suggested that there was any extension of time. Now, as- 
sume that on the 11th M ly the mortgagee promised to give the 
mortgagor four days’ tune, and meanwhile to postpone the sale. 
Such a promise no doubt involved a forbearance of the exercise 
of the power of sale, and a consequent extens on for the same 
peiiod of the mortgagor's right to redeem, which may always be 
exercised up to the moment of sale. But it was not an extension 
of the time for the performance of the mortgagor’s promise to 
pay the mortgage-debt as fked in the deed, in the sense in which 
the expression ‘ time for performance of the promise ' is used in 
section 63 of the Contiact Act. The time for peiformance in 
that sense never ceased to be the 28th December, 1896. After 
that date the mortg igor was still bound to pay the debt and could 
have ledeemed on payment, although the time for performance 
had passed. To saj that a promise by the mortgagee on the 
11th May to postpone the sale would extend the time for per- 
formance of the mortgagor’s promise under the contract, is as in- 
correct as to say that on the 10th May there were still two days 
within which the mortgagor’s promise might be performed. The 
time for performance of the contract must not be confounded 
with the time within which, notwithstanding default in perform- 
ance, the mortgagor in default might still redeem. It follows 
that the mortgagee's agreement of the 11th May, if made, was 
not an extension of the time for performance of the mortgagor's 
promise to him, hut an agreement to refrain from exercising for 
a stated period the right of sale arising from non-performance. 
That being so, section 63 of the Contract Act does not apply. 
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The facts in Davis v. Cimtlusaml were tota ly differ ei t. A ca'-c 
much more nearly resembling the present is Williams v. Stern 1 . 
It appears to us that if, contrary to the conclusion at which 
we have arrived on the quest on of fact, the first defendant 
agreed on the 11th May to give the plaintiff four days’’ time 
and to postpone the sale, the agreement was not binding on him, 
because there was no considerat on to support it. It was con- 
tended (n behalf of the plaintiff that, apart from the question 
of agreement, the first defendant was in ‘oure way estopped : 
that he misled the plaintiff into the belief that the sale would 
not be held on the 12th May, and that the plaintiff, if not so 
misled, might have been able to raise the amount of the debt 
and pay it m time to prevent the sale. As in the case of Wil- 
liams v. Slcrn, the fiist defendant’s promise, if made, was not a 
misstatement of existing facts which operated to the plaintiff’s 
disadvantage : it was merely the expression of an intention, a 
“mere naked promise ” not enforceable in law. We agree with 
the Division Court that there is no evidence to show that the 
plaintiff was prevented by any act of the first defendant from 
paying the mortgage-debt in time to stop the sale. He says that 
he was prevented because, in consequence of the first defend- 
ant’s promise, he remained at Messrs. Wadia and Ghandy’s office 
more or less from 10 A.vr. until 3 p sr. on tie 12th May. The 
auction took place soon after 5-15 1 \ m. Upon his own showing, 
the plaintiff clearly did not belie \ e that he could raise the money 
in four or five hours, or he would not have asked for four days. 
He made a tender of the mortgage money for the first time on 
the 17th May. In our opinion, there is no ground for the con- 
tention that, hut for the first defendant’s conduct on tire 11th 
and 12th May, the plaintiff would have been in a position to pay 
off the debt before the sale took place on the 12th. 

In this view of the case, the power of sale was not improperly 
or irregularly exercised within the meaning of the deed and of 
section 69 of the Transfer of Property Act, 18S2, and it is un- 
necessary to inquire whether, upon the contrary view, the title of 
the purchaser, the second defendant, would have been impeach- 
able on the ground of express notice. Upon another point we 
0) (1879) 5 Q. B. D.. -C09. ' . 
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need only say that we agree with the Division Court that the 
mortgaged property, being situate at Mdhim within the island 
of Bomb >y and within the local limits of this Court’s original 
civil jurisdiction is situate within the town of Bombay, in the 
sense m which that expression is used in section 09. The decree 
of the Division Court must he confirmed, hut as we differ from 
the learm d Judge’s finding on the first issue, the plaintiff must 
pay the costs in that Court of the first as well as of the second 
defendant. The plaintiff must also pay the costs ol' this appeal. 

Attorneys for plaintiff : -Messrs. Payne, Gilbert, and Sayan L 

Attorneys for defendants .--Messrs. Wadia and Ghaady, and 
Mebsrs, Ardent > Hoimnyi and Dins/m. 


Tsumbak 

Oangaduar 

Banads 


I Bhagwahdas 
\ Mxfbchahd. 


ORIGINAL CIVIL, 


Before Mi. Justice Straehey ,■ and, on appeal, before Sir Louis Kershaw, Et. 

Chief Justice, and Mr. Justice Fulton . 

GREAT INDIAN PENINSULA RAILWAY COMPANY (okisim, 
DirE.ND.iMs), A nun ants, *. The MUNICIPAL CORPORATION 01 
BOMBAY and H. A. AC WORTH, Municipal (Wissioni e foamix u 
PluUNTlFl s), llLSPONDLNl&.k 

)falei-wo}ls Municipality of Bombay — Right to enter on land of lladua 
Company to lay pipes, if a.— Bombay Mimic pal Ait (Bom Act III of lS8b> 

£22 26 3 Railway I ct IX o/lS90, Sec. U-Aceommo hUion morls. 

Under the Bombay Municipal Act (Bom Act III o£ 1SV-) the Coipomth a ol 
Bombay has tha right, foi the purpose of s ipplj ing* the cib u ith vatei, to entei 
upon land belonging to other owners, to nuke connections Ixtuoen the mams, and 
to lay the pipes foimmg the connections through oi undei such lands v About 
the owners’ permission, though not without giving them reasonable notice in 
writing 

BeU, also, that section 12 of the Railways Act (IX of 1890) does not cv.1 >de 
the above right of the Corpoiatm of Bombay to enter on land belonging to tin 
it I. P. Bail way Company for tlie said purposes. 

Suit by the Municipal Corporation of Bombay to obtain a 
declaration that certain land mentioned in the plaint was vested 
in them, and that, even if it was not, they were entitled to enter 
upon it for the purpose of executing certain works necessary 
to supply water to the City of Bombay, and for injunction, &c. 

* Suit No. 378 of 3894 j Appeal No. 9S4. 
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The plaint alleged that by virtue of Act XIII of 1883 and 
subsequent Acts of the Legislature the lam l in question with 
other lands was vested in the plaintiffs for the purpose of carry- 
ing the water of the Vehdr Lake into the town of Bombay and 
there distributing the same; that in January, 1894, the plaintiffs 
desired to make a connection in the Veluir 32" main tor the pur- 
pose of carrying Vehar water into the Arthur Road 27 " main. 
They also proposed to mnke a connection between the Tansa 48" 
main and the VeMr 32" main. The two places at which these 
works respectively were to be executed were maiked X and Y, 
respectively, in a plan annexed to the plaint. 

The following are the mateiial paragraphs of the plaint : - 

Ci 1. The plaintiffs by their workmen on the 29th day of January, 189 it, entered 
on the land through winch the said Vehar 32" mam runs at the spot marked with 
the letter Y on the said pkn and began to excavate the soil over the said VeMr 
main for the purpose of making the connection second above mentioned, but the 
defendants claimed to be entitled to refuse to alio v the plaintiffs’ men to work 
at the said spot without their pei mission, and the defendants claim the land 
through which the said VeMr mam runs at the said place as their own, and re- 
fuse to allow the plaintiffs to make the connection aforesaid, or to enter upon the 
said land at the place aforesaid, except upon conditions which the plaintiffs are 
not bound to agree to. 

“ 5. The plaintiffs say that the land at the places marked X and Y on the said 
plan is vested in the pi un tiffs and is not the property of the defendants as they 
allege, and in the alternative the plaintiffs say that, if they aic wiong in this 
contention and the s nd land is the property of tin defendants, yet nevertheless 
the plaintiffs aie entitled to enter f>n the said land in the uoy and in the manner 
and for the purposes that they entered on the same on thi G9th day of January, 
1891, and that the defendants aie not entitled to prevent them so ontciing. 1 ’ 

The prayers of the plaint were as follows : — 

1* That it may be declared that so much of the I incl show n in the plan depo- 
sited in the office o E the Secretary to Government of Bombay mentioned in the 
2nd paragraph of this plaint as occupied bv the Vehar pipe as corresponds with 
the places marked X and Y on the plan Exhibit A hereto annexed is vested m 
the plaintiffs. 

“ d* Thai it may be dedal ed that the plaintiffs aie entitled to enter upon the 
land at the said places marked X and Y as aforesaid for iho purposes mentioned 
in the 3rd paragraph of this plaint oven if the land is the property of the defend- 
ants, without the permission of the defendants. 

3. That the defendants may be restrained by the order and injunction of thik 
Honourable Court from preventing the plaintiffs, their seivants and agents kiVky > 
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iug llp on the sail land at the places marked X and Y as aforesaid for the pm poses 
mentioned m paragiaph 3 of this plant or for any other purpose for uhxh the 
plaintiffs may lawfully enter theieon.” 

The defendants by their written statement did not admit that 
the land in question was vested in the plaintiffs, and submitted 
that, even if it was, the plaintiffs, having regard to section of 
the Railways Act (IX of 1890), were not justified in entering 
upon the defendants land and attempting to do the said work 
without the pei mission of the defendants. They further con- 
tended as follows: — 

« 2 , The defendants say that in the months of September, 1 893, and Januarr, 
1891 , the plaintiffs slants, without the permission of the defendants, entered 
upon the defendants’ land for the puipos's as alleged by the said servants, of 
laying down thoioin 2 pipes to connect the 3£" VehAr main with the Tansa 
mam ; portions of both these pipes were intended to be placed upon land of the 
defendants. The defendants will rely upon a plan furnishel by the plaintiffs* 
engineer to them show mg the proposed connections and upon the correspondence, 
copies whereof ai© hereto annexed and marked collectively Xo* 1 * 

ft 3 . The defendants say that, inospective of the provisions of section 12 of the 
Railway Act, 1890, the plaintiffs were not justified by any of the provisions of 
the Municipal Act, 1888, in doing what they attempted to do, and that the 
defendants were justified in picv enting the plaintiffs said servants fioni making 
the said connections. 

« 4 , The defendants do not admit that tlm land at the places mailed X and Y 
on the plan annexed to the plaint and mailed A, is vested m the plaintiffs, but 
the defendants sjv that it is the piopoity of the defendants, having been acquired 
by them in the }oax 1809. The defendants submit that m no event wue the 
plaintiffs entitled to eutei on the ta d land in the uav or m the mannei oi for 
the purpose that they entsrel on the same on the 29th Janiiaiv , 1894.” 

The case was tried by Straehey, J., m December 1837. 

Inueraritif and Lonnies appeared for the plaintiffs. 

Lang (Advocate General) and Russell for the defendants. 

The following issues were raised : — 

1 . Whcthet all the lands and ether immoveable piopeify necessary for the 
purpose of tauymg the vatei of the Yehai Lale b> pipes into Bombay Is vested 
in the plamtifis? 

2 * Whetbei the land, the subject -mattci of this & nt, is vested in the plaint- 


3. Whether the ’and de^rilcl in the plaint is not the propeity of the 

defendant ? ? 



1 I B 
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any person for a supp! 
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4, Wlu'Pur U 13 p’ainfcilf-j arc entltbl to enfor ot jnstifiel in entering fn pern !S33* 
the hnl in q ustun in the sriy anl in manner an l fjr tlie {purposes altagol in q, j. I\ 
the p 1 tint ? Railway Co. 

.> AWtVr the J'f'iUiU i\" not jisfciu‘1 \ i prventmg tfio pUtnfeiffp Ins 

bn entering ipen the sv i lull for tin pirw* ixrntionel? Mcm< nut 

1 *• Coi lOUSTlOS 

(5 \Vh>thn, In-in* i“girl to the provisos of tin ll\l\w Vet IX of 1890, °* Womlat* 

t i v (Henlint^ wer> n >t j utubl in p. editing thj pVntilFs anl their servants 
fro u enteung into tin hnd? 

7. Genenl iss\% 

Tho following i, fch 3 mifcori.il porfcioi of the jalgmanfc deli- 
vere l by the lover Court : — 

S i i’ UJ H ' i, J. (liter c < i tuning the ovi loncc as to title con* 
t i iiuod ) Toe slate ot the title to th* property in dispate 
is, therefore, this. The Vehar mxin, iueiuling th * puds of it 
shown on Exhibit T, wlm'e the phiiuti'fs proposn l (j raaks the 
connections, is vested in the plaintiffs. The so'l above the 
imin is vestel ii t.u d' ealiuti. The -.pieo of 22 inches 
hefcweei the weriera shin of the mail ail the ri’I.vay fence 
is vest'd in tin defendants. The hnd west of the railway 
fence a, f.r as 2 3 3 feet north of the Auho’ llj.il is vested in 
the plaintiffs. The result is tint evert thing done in this case 
¥ ^he pl dntirts west of the fence t\as done upon tin ii own pro- 
perty, hut that in crossing without the permission of the defend- 
ants fcho space of 22 inches between the fence and the main 
tnoj committed a trespass, unless they can show express stat- 
utory authority justify ing their action. 

In considering the right of the plaintiffs to enter, for p u-poses 
connected with the watei- works, upon lan 1 vested in other per- 
"fms, and to make the proposed conn ctions upon mkIi land, it 
h not necessary to lefer to aify- enactment earlier than the City 
of Hominy Municipil Act, III of 1SSS. The subject is dealt 
with by Chapter X of that Act. The first section of Chapter X, 
section 2ol, gives fcho Municipal Commissioner for the puipose of 
pioviding tne city with a proper and sufficient water-supply, and 
when authorized by the Corporation in that behalf, power to 
construct and maintain water-voiks either within or without the ( j 

cit\, and do any other necessary acts, necessary, that is, for the i| 

purposes specified, to purchase or take on lease any water-work, , if ,1# 
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of water. Section 2G2 pro\i<!es that the Commissioner shall 
manage all w r ater- works belonging to the Corporation, maintain 
them in good repaii and efficient condition, “ and shill cause all 
such alterations and evtensuns to be from linn to time m *de an th 4 
said wntci-u oiks as shall be necessary or expe hud for impro\ ing 
the said works/'* That section does not requiio the authority of 
the Coiporation. for necessary or c'p< client alterations or exten- 
sions of exioting water-works, as distinguished f i om the construe- 
lion of water -works pun hied for by section 261, The making of 
the proposed connections between the Vtlidr and Tansa and 
Aithur lioad mams woull bo an alteiation oi c\h nsion of muni- 
cipal water-works, and would, it u not denied, be necessary or 
expedient for improving them within the meaning of the section. 
It has been argued with reference to the interpretation clause, 
section 3 (t) } including within the term water-work a duct, main- 
pipe, and any “thing for supplying or used for supplying water,” 
that the laying down of any new pipe, such as those required for 
the proposed connections, would be “constructing water-works ” 
within the meaning of section 26], and would require a resolution 
of the Corporation, which admittedly has not been passed. In 
my opinion, however, scctim 261 refers only to any future water- 
works which the Commissioner may construct or acquire, and 
not to additions to water-works, like the Velmr water-works, 
already existing and vested in the Corporation when the Act 
came into force. The distinction between extensions of an ex- 
isting system of water-works by additions or 'improvements 
within the area previously supplied and preuously within the 
jurisdiction of the Corporation, and a “construction** of new 
water-works, is not only plainly recognized by sections 261 and 
262, but illustrated by tire most recent decision* in England 
upon the analogous provisions of the Public Health Act, 1875- — 
Cleveland Water Company \\ Bedcar Local BrnmJO-) • Huddersfield 
Corporation v. Raven sthorpe Urban District Council lS) * Section 268 
deals with the right of access to municipal water-works. If prcH 
vides that the “ Commissione . , . may, for the purpose bf 1 

inspecting or repairing or executing any work in, upon, or j# 
Connection with, any municipal watei-vmrk, at all reasonable times, ■ 
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221 applicable to water-woiks. If ly reason of section <-65, 
tlie latter part of section 221 applied to the construction of 
new water- woiksj that would not, for the reasons winch I have 
already given in refeience to section 2G1, affect the proposed 
connections, which are not the construction of new, but the 
alteration and extension of existing water- works. r Ihat disposes 
of Mr. Russell’s argument based on the woids common to sec- 
tions 221 and 261, “ when authorized by the Corporation in tln> 
johalf.” r lhe only other section in Chapter IX which has ken 
referred to is section 222. That section is cleaily made appli- 
cable bj section 265 to water-woiks, It provides that “the 
Commissioner maj carry any municipal chain thiougb, acio^s- 
t r mid oi any street • . • and, after giving reasonable notice* 

in suiting to the owner or occupier, into, through, or undei any 
land whatsoever within the city/’ Reading this as apphing to 
water-woiks, it supplements sections 262 and 2 Gj 1} adding 
to those ^ revisions for alterations and extensions of watci-work% 
and for access to them for inspection repair, ot the execution of 
an) work, a further power to eairy pipes mto^thiough, or under 
any land whatsoever, which would, of const, include tl o land in 
gdispute v ested in tin deiendauts, aftei kviig lease liable notice 
in writing to the owner or occupici. In tlu pie sent ease tie 
reasonable notice in writing w T as given by a lettci liom the *\\ atci 
Engineci to the Chief Engineer, <1 tt( d the loth October, 1833* 
(E\lnl it M) and enclosing a tracing (Exhibit J) whnh showed 
the pxoj osed connections. 

Unless, theufoic, the difendmts can point to some enactment 
excluding cr modifying the opeiation of those jmt citul, the 
plaintiffs have, under their Act, the light to cute i upon the land 
m uisputo, o' en where vested in the defend mts, to make con- 
nections between thcii mains, and to lay the pipes foiming the* 
eonnccUcns tlnoigh or under the defci danis* land, and to do 
all this without the defendants' pollution, the ugh i ot without 
giving them reasonable notice in willing. The defendants, how- 
ever , do point to an enactment which, thoj contend, excludes or 
modifies the opeiation of Act III of IS* 8 far as the rail- 
way pa opei ty k concerned. They idy on section 12 of tljo 
Jnd\ui Railway*. Act, IX ot 3830, which i rev ides that “ if 
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•owner or occupier of any land affected by a railway 
the woiks made under the last fowlin'*’ **■«,«, * i 1 

• «=ient for the commodious a* of » L»U ( W , “ "A 

other work across, under or over a railway 

any he, may afc any time remiiic the P „i‘ * , U * e ( ' f 

make at hi, or ,ts eaponsc ™ 1 f , , <" 

as ho or ifc n accommodation works 

n * «* 

mth °™* by the Oo, omo^one. alfZn i,^' T T l 
Attended that the proposed connections „ C ro ■'rJ 'v , 
modation works” within the meanino Q f tl i 
*ho plaintiffs, who are a ‘ local author.! » St ’ Cfclon ’ Rn<l thl * 
3 of the General Clan., ££* “ «'“> '* « 

make the connections, but can on]- re , 9 ' “™° l «bom,oh,-s 
make them at the plaintiff,. e J V '"'° UlC * f ™'h>nte to 
f ^ V taction S „f I”: 1 r^y” 

land ",thm the fences or other honmle, “‘ lm o ‘,'1 

« U >e land appurtenant to a rad'^T” ‘f ‘f ^ ^ 
il > confcril T fco the conclusion which I h ‘ ’ ’ thu ' eiulv ’ 

the land in dispute outside the nile 1 Iuvc ^eady stated, 
defendants, Mr Russell’s " ^ ° 11CG * s ' ssteil in the 

Bu r n suppoi * t. it. Jfr! 

under the latte- of which he said *1 T t0 sectl,)ns ~aud 8 . 
i«t to certain eeud.tior Id W t. , 

powers conferred on them by the Act °f o\eicisin*t the 

v ehdr maia itself or „f ^ «» I-tion of the 

appears from the evidence of Mr n, ^ m thc i l5ailifc >^- It 

of the Chief Engineer , mI ?' fr “ U ““ '"‘tor. 

*hat the defendants contend for°an 1 , U , 1! "' 0 boon put in, 
of section id. Mr.Oan.S l in f 8, ” 0ly W “* 

*e defendants « would not object to a „vH* ^ ^ aIfchou « h 
I‘ laun a r V‘t under the section to n r Waw>n4 V they 

from making connections, but from IT* ^ piamtiff " nofc only 
?once for any purp ose whoever ^ V" ^ 

tngsuch purposes as patrollino* tho 1* f 1 * P erm ksion, Inclttd* 

inspection and controlf and enleril T °f f * VeI ‘& main for 
admittedly munieipai property. fcO^'iieeJu.Mh "bfch is 
!J r “ 15 4 ®odt to see how the <, 
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* f ^ to municipal water-works for purposes of imitec- 
ti Jt.i 1 *hv lilt confirm! ]y the express terms of section 263 
i f A? t Iff r : 1 ^8, can he o\ u ridden by a section in Act IX of 
** 1 1 ^\C % \ i\ ely to the making of accommodation 


n hi* 


I own 


^ 1 1 1 ' 1 111 ** t-luit there are two answeis to Mr. RusselPs* 

4 r! 1 r * n * fi^st place, I agice with Mr. Invcraritj’s ar* 

1 ^ *L niinn 4 the ptopue 1 connections to be “fuithcr 

J 1 *2 5 n vmks 93 v.ithin the meaning of section 12, that 

' { * n i- j *oly u ahling and permissive, and not prohibitive. 

It •* ** s 1 1 ticii! ir right to a local authority as against a Rail- 
' d\ A 1 n ^mtion, 1 rt does not there! »y impliedly a! olish ,aiy 
hi t * T t ri^Li v^ted in the local authority by any other 
n * 4 t* M Hi it does is, in effect, to give the plaintiffs, as 
u «. i 1 M ay land, an additional and not a substituted right, 

L ) il C \ might, at their option, either themselves male the 

( null n i ndtr sections 202, 263, £G5 and 222 of Act III of 
I^S, m ( (pure the defendants to make them under section 12 
1 1' At t IX 1 1 1S90. The provisions of section 12 would only bo 
it no up m a local authority desiring further accommod i- 
tit it \\- and not having any independent pov ei , such as the 
| own mated by Act III of 1888, for the purpose. That this 
vu \i >|fh it, follows, I think, from the voiding of section 12,. 

i ; t no- only confers a power on the loci! authority and 
Mt ♦ i 1 1 oi t to t iko av ay any other pov er or duty* existing 

i /| } m Thuo is nothing inconsistent v ith it in section 8. It 

i x uh i, d lo enough that a local authority should be empowered, 

Hx \ j n ( |*i ain conditions and for the purposes of its own Act,, 
to lav pipis under railway as well as under other land, and that 
mu ith h ss the Railway Administiation should be authorized, 
fur thc^ purpose of exercising the powers conferred upon it by 
Act IX of IbdO, to alter the position of any such pipe, subject to 
the local authority’s supeiintendence. 

In the second place, the proposed connections arc not, in my 
opinion “ further accommodation woiks ” within the meaning 
of section 12 of the Indian Railways Act, They are a public 
work for which, under the section, a local authority might require 
accommodation works to he made. In the case of a local aWj| 
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light of access to municipal water-woiks for purposes of inflec- 
tion and the like conferred by the express terms of section 2BS 
o! Act III of 1888, can be overridden l>y a section ui Act IX of 
1S90 relating exclusively to the making of accommodation 
works. 

It appears to me that there aic two answers to Mr, Ru&sdFs 
contention. In the fust place, I agree with Mr. Inveraritj J s ar- 
gument that, assuming the pi oposc 1 connections to be u further 
accommodation works 99 wi thin the meaning of section 12, that 
section is purely enabling and permissive, and not prohibitive. 
It gives a particular right to a local authoiity as against a Bail- 
way Administration, but does not thereby impliedly al olisb any 
independent right vested in the local authority by any other 
enactment. T\ hat it does is, in effect, to give the plaintiffs, as 
xegai ds i ail way land, an additional and not a substituted right, 
so that they might, at their option, either themselves make the 
connections under sections 262, 283, 2C5 and 222 of Act III of 
1888, or require the defendants to make them under section 12 
of Act IX of 1890. The provisions of section 12 would only be 
obligatory upon a local authority desiring fm ther accommoda- 
tion works and not having’ any independent power, such as the 
powers created by Act III of 1888, for the puipo^e. That this 
view is correct, follows, I think, from the wording of section 12. , 
which in terms only confers a pow er on the local authoi ity and 
does not purpoit to take away any other power or duty* existing 
aliunde. There is nothing inconsistent with it in section 8. It 
is reasonable enough that a local authoiity should be empowered, 
subject to certain conditions and for the purposes of its own Act* 
to lay pipes under railway as well as under other land, and that 
nevertheless the Railway Administration should lie authorized, 
foi the purpose of exercising the powers con fen ed upon if by 
Act IX of 1890, to alter the position of any such pipe, subject to 
the local authority’s superintendence. 

In the second place, the proposed connections are not, in my 
opinion, further accommodation works within the moaning 
of section 12 of the Indian Railways Act. They are a publk 
woik for which, under the section, a local authority might require 
accommodation works to be made. In the case of a local ati 


866 

1898 . 


G. I. P. 
Railway Co. 
v. 

Tm 

Municipal 

CORPORATION 

Bombay. 



VOL, XXIII.] 


BOMBAY SERIES. 


thority desiring to construct a public road or other work across, 
under, or over a railway, the accommodation works required 
must obviously be works other than the public work to be con- 
structed j there must be, first, a public work whose construction 
is desired by tho local authority, and, secondly, woiks lequired 
to be made for its commodious use. A local authority desiring 
to make only a public road cannot require tho Railway Admi- 
nistration to make the real as an accommo lation work. What 
the local authority may require the Railway Administration to 
make, is not tho road or other public work, bat accommo lation 
works for its commodious use. The public work itself mu,t bo 
made by the local authority un lor some other statutoiy powo-. 
Tn the present ease, what is the public v,oA wMeh the local 
authority " desires to construct ” under the railway ? The con- 
nections, by morns of pipe,, between ih. Ychrr and the Arthur 
Road and Tdnsa mains. What, then, are the aceoinnmd ifion 
works required for tho commodious use of the public work? 
None. No work other than the connections themselves i, con- 
templated. It follows tint no accommodation woik is in ques- 
tion. here, and that section 12 docs not apply, Again, )t is not 
"accommodation works’ 5 simply, but “ further accommodation 
woiks” that tho section provides for. The '• further accom- 
modation works” must mean tho sine thing throughout the 
section ; must have the sa ne meaning whether the requisition to 
the Railway Administration is ma le by the own* r or occupier 
mentioned in the opening words of the section oi by the Local 
Government or a local authority. The word ■ further 5 m itself, 
and also in connection v ith the opening words, obvAu-’y has 
i ciorenco to section 11, to vvlncn ^ c c i.o 1 1 12 is a litlcr, and in 
which the term f accommodation woiks ’ is viituallj defined. 
Lections 11 and 12 of the Indian Rail wav s Axt arc modifications 
of sections 68 and 71 of tho Ruhr ays Clauses Consolidation 
Ad, 1845 (8 and 9 Vic., c. 2f), though section 71 refers only to 
owners and occupiers, and not to local authorities desiring to 
construct public works. It has been held that the “ further ” 
works contemplated by section 71 do not mean any kind of 
works which would at any time be convenient for the land* 
owners, but works additional to accommodation works already 
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made by the Railw ay Company under section 08, ard of the 
same kind as those which might be lequited under that section 

Rhondda and Swans a Harfuuyto. \ . Talbot". In the present 
case, no accommodation woiks have been picviously made bv 
the Railway Company for the phintibs, and section 11 men- 
tions n ) accommr dation woiks resembling the connections which 
the pi untiffs piopose to make The connections aie not water- 
courses or oth< r pipages of the kind described in section 11 (/,) 
as Mr. Russell suggested. They aie n< t, in my opinion, «f„,l 
ther accommodation woiks” or accommodation woiks at all 
Section 12 of the Indian Railways Act, 1810, thciefeie, does not 
exclude the light of the plaintiffs to cntei cn the defendants* 
laud and to make the pioposetl ccmccticns which is <>ivcu to 
them by Act III of 18Ss. ° 

This decides the suit substantially in favcm of tl e plaintiffs. 
I find on the fust and fourth asms in the uffiunative, and on 
the fifth and sixth in the negative. On the second and thiid I 
find that the Vohar main and the land we t of: the lailwnv fence 
are vested in the plaintiffs, and the Imd between the main nmi 
the l ail way fence to the west in the defendants '\ 1 c plumtifN 
will have a decree foi dcclaiatmn aid nijuncih n m accoiekmcc 
^ith these findings, \\ Ith costs. 

The defendants appealed, conti tiding that the lowei Comt was 
wrong m holding that the Coipciaticn veic entitled to enter 
upon their land without their permission. 

The appeal was lieai el by Keisliaw C. J, m d Fultcn, J. 

Lang (Advocate Gencial) anel Macpluison foi the appellants. 

hcott and Lotoncbs for the respondents. 

Kuisi!aw, C. J.:~The Couit is of opinion that Mr. Justice 
Strachej s judgment is light and should be upheld. I need 
only shortly allude to wliat me the admitted facts of the case 
I hey Lave been clearly stated by the Advocate General in his 
opening speech. It appears that a main of the Bombay water - 
woiks, through a portion of its com so, lies a’ong a nanow strip 
of and which may be accurately described as part of this rail- 
way. 1 lie plaintiffs think it necessary that there should be a 
11 (18U7) 2 Ck., 131. 
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tiCc“” y A " iro ? ontct " p ” *• L < 

C ”P a "- v '“d to 0 «.ci >0 what tier consider,, , 
powers conferred thom , tte 3r„nicipal 1 , H '° 

action was instituted in the Hud, | v " II)L ‘ 

J -«“ f“-T, who ZtZ7rl K!0n r’'- 

<*-? *•* *. 

— 1« ‘' caso ” s *“* ,u " “ *» ** *-*i 

the Municipal Ajt' ! i t P ' r “ h0 |' > of , . cctwn 265 and section 2J2 of 
poiafon have the' June ri'L ° v,' J th *^ Practical^ the Cor- 
w.iter-woi ks as th,w k w U' T to canying out their 
** dra illag0 ^ "* ^ 

Commissioner shall have thi J ^ ” pr0 ' ,,Ipd : “' ihc 

-me restriction. t0 ^ 

mam pipes or ducts aithi^ oi- luthout the eit! TT® " ate f‘ 
suhject to, utidei the provisions hereinbefore contained f^ aU<l ^ 

^7T« ma ”>*«'* dl within tb d 

hack to Chapter I X it is scen t h it th« r, ■ ■ tJ ‘. J U1 mu ® 

with drainage and drains i ^ millissi °ner is associated 

j ;r clion 22, '»i» -ys: 

cipal drains „, 1011 anthomed WtL ” Pm Y”"'.” 11 mmi - 
ralf shall construct such new d.ainT a, sl2lT !“ “ "” S 
be necessary for effectually diaininftho v !' 01 " tlmc *° time 
it is laid down that "the Comini ° C1 ^ ^ sec fciou 222 

oipal drain through, across or nndcr T/ strectTL^ T”’ 
as or intended for a strwt m* i 7 * 6et P Iace IauI out 
may be under any sW ™d 2 "- ^ ” ™ It 

"' rftin S to tho owner of occupier Sto” 1 ? 'f“ 0 “ able ” otic ® 
land whatsoever within the city 0 / for th 1 " > ” S ‘ ” “ 1K,er “ y 
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d a °m ^ b !, paid hy the ? mmissionor t0 a °y person who sustains 
damage by the exercise of such power. 5 ' 

For the Eiilway Company it is said that the new pipe pro- 
posed to bo kid through the twenty-two iaclw, m pLL/ ! 
of tins land is really anew diain within the umt in-* f * r* ^ 
221, and that, therefore, the Municipal Commissioner requires the 
sanctmn or authorization of the Corpoiatiou before he can law- 

not } thhd- t 4 J CntCr UP ° n <h ° W ° rk Jut! *'- Thc Court does 
not tank R is necc-cary to decide that q Uf ,tion. It is sui 

irt ana tL ° ica! 

question *>t »V* Vvlt!lout enteiing upon that 

ques ion at an. ,t seems to us th-l what the c,. unbsiomw p; i 

as a matter of fact is well descaled by lh. J^tice Strachev 

when he sirs iho Commissioner's action amounts to an alteration 

~ 0n ^ n eS1StiDg Water - maiQ > which may ho effected 
mdoi one of the sections without the auihwily cf L Corpora- 

tion being, given to him. By section 262 it is k,d dow n , ‘‘The 

Commissioner shall manage HI n .^ 0 . „ , , , . 110 

n .. , uu b e dlJ - w ater- works belonging to the 

coXon ” Z “ — T° :n g “ J lcp,! ' “jbffident 
“ . j f OTd ’ a ' tsrali0M «tc a ™„ a to 

fimn tmm to time m idem the said wa-ci-woils os d all be 

thlTk 7 y C " pe, i eRt f ° r imrX0TiD ° the ^ we.Ls 55 Clearly 
the alteiation and cxtena.<m purposed is with a vi w to iujwov. 

. D ° 1 b , b£lld W0lks ’ 811,1 110 doubt it will ha\ c that effect when it 
13 completed Theiefore, if the pi oposed wcffL may be described 
as an alteiation or extension of the existing uoik, it is an oocra 
tion which emi he earned out by the Commissioner without 
obtaining the authority of the Coiporation at all. 

It has been alleged by the defendants that there L no power 
u the Coipoiation to lay the new pipe on private land. Wu aio 
of opinion 4hat under section 265 as read with section 2*2 there 
J? power to lay such a pipe under any land whatev er in the city 
and, tn ei of rue, there is no trespass by the Corpoiatiou, seem- that 
they have followed out strictly the lines of the A,f § 

them the pow er. 16 Aet whlch 8 l ™ 

Lastly, it is contended that even if the Corporation formerly 
had this power it is now controlled and taken away by section U 
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of the Railways Act. It seems to us that, in order to take away _ 

a power of this hind which is so eminently serviceable and use- i> - 

ful for a large Corporation like that of Bombay, it should be BAI1 ^ 

either taken away in express terms, which would leave no doubt udiurtL 

about the matter, or the inference should be so strons as reallv to Cokporuio' 
.Li. i i ° J o $ Bom bay* 

amount to taking away, m express terms, the power given by the 

Municipal Act, If we can sec that both powers may be exer- 
cised together or separately, so that theie is some reason why 
the two powcis may co-exist side by side, it will go far to show 
that such inference cannot be diawn. We can understand why 
in the one ease it would be for the advantage of both the Rail- 
way Company and the Corpoiation that the Railway Company 
should have the light to do the woik. We can also see that theie 
may be ciicumstances in which it would be for the advantage of 
both that the Corporation should do it. Supposing that a street 
has to bo canied under a railway, it would be for the advantage 
of all that the Railway Company should do it, but when, on the 
other hand, we come to a work like w T ater-woiks it should le 
done by the Corporation, who have the whole scheme of the sup- 
ply of water to the city in hand. I see nothing m section 12 
which by expiess words takes away the power given by the 
Municipal Act, or in any way repeals it. I see no irresistible 
inference to bo drawn fiom section 1°, which takes away such 
power, and we aie of opinion that Mr. Justice Stiachey was 
right when he said the two pow r eis might w^ell eo-exist side by 
side, and that theie is no abrogation by section 12 of the Rail* 
ways Act of the powers pic\iousiy gi^en to the Corpoiation. 

I do not think it necessary to enter into a discussion with re- 
gard to what are further accommodation woiks, because the case 
scarcely turns upon that point. It seems to me that the Court 
can decide the appeal on the bioad grounds of the i%xsons guen. 

The order of th s Couit is that Mr. Justice Strackey'b decision be 
confirmed with costs. 

Decree touji i Merf, i \ 

Attorneys for the plaintiffs : — Messrs. Crawford, Biown and Co „ ^1 

Attorneys for the defendants Messrs, little and Co. * ' <j 
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Ef/o/T Mr. Justice V arsons and Mr. Justice Ranade. 

SaNIIALAM msb oilers (original Defendants), Appellant 
a^d others (original Plaintiffs), Respondents A 
JlraJu la ic Joint fam \lg M a nay er~ Debt contracted by a manager 
purpem— Decree against the managing member alone— Sale in execrit 
tierce — Effect oj such sale. 

V here a debt is incurred by a Hindu as manager of the family 
purposes, the other members of the family, though not parlies to tin 
he bound by the decree passed against him in respect of the debt 
execution of the decree any joint property is sold, the interest of 
family in such property will pass by the sale. 


buifc lor redemption. The plaintiffs were three brothers living 
together as members of a Joint Hindu family. Devji Antoba 
(plaintiff No. 1) was the manager. 

The land in question was family property. In 18(57, Devji as 
manager of the family mortgaged it with “possession to Kakaji 
for family purposes. 

Jn 18/ 3, Kakaji sued Devji alone and obtained a money decree 
against him in respect of another debt, in execution of which 
his right, title and interest in the mortgaged lands was put up 
to sale in 1876, and was purchased by Kakaji himself. 

Kakaji remained in possession of the lands till his death in 
1 8 So, when it passed into the possession of his brothers, defend- 
ants Nos. 2 and *>, and of his nephew, defendant No. 4. 

Inl89(>, plaintiffs filed the present suit to redeem the lands 
from the mortgage of 1807. 

Defendant No. 1, the widow of Kakaji, did not defend the 
suit, nor did defendant No. 3. 

Kakaji's brother and nephew (defendants Nos. 2 and 4) contend- 
ed that the whole interest of the family in the land had passed 

to Kakaji by the sale in execution, and that the plaintiffs had no 
right to redeem. 

* Second Appeal, No. 89 of 1898. 
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Ban ad®, J. :— The District Judge has refused to enquire " whe- 
ther the plaintiffs family remained joint at the date of the 
decree and of the auction-sale, whether Devji was then the mana- 
ger, or whether the debt was one for family purposes, and bind- 
ing on all the members of the joint family,” because he thinks 
that, as the suit on the bond was brought against no other mem- 
ber of the family than Derji, and he even was not sued as the 
representative or manager of the family, the decree could not 
be enforced against the other members of the family and that 
Dev,, , intorejt alone passed to Kal.ji umto the a„’c t i„„. S8 l 8 . 
. K ° doubt lTaj.no m Inn moik on n in j„ luw> seetion 8 , 

ay do™ tins proposition , « If the managing „ lem i or 0 ’ f ^ 

lamily executes a document which u ould bind the other members 
the proper course is to sue them all. If the creditor chooses, he 
may only sue the person who executed the document. But if he 
adopts this course, his execution will only take effect upon the 
share of the execution debtor. lie cannot enforce it afi ain S t 
the other members (not being the sons of the debtor) merely by 

tbe° V fTmil!- 7 WaCti0n WaS entered int0 for benefit of 
7 „ J' !Numerous ^es decided by this Court, however 

seels tote t " *** and that 

seems to be no difference between the case of sons and that of other 
meinbers of the family. In Eai l v. the ^ 

the other - thsf 7b had bCCn &U ° d ’ J ' et tlie c ^tention of 

othe that they were not bound by the Court-sale as thev 

wer-e not parties to the suit, was held to be untenable on the 
cL7' J °T * r 7 Vy C0UaCiI dGCisi0n “ 1)aulat Ram y - M&r 

Wand^. In V isfoiu v. Yenlatmi * it was decided also on 7 
authority of Baulat Ham’s case, that if the debt was incurred by 
Sankraji and Harji as the managers of the family, and foVa 
family purpose, the interest of Venkatrav, their brother nSht 
Pass although he was not a party to the suit. I n 1 amdefv 

" 2? r: 01 a b r her — ■* z i 

' held that the decision depended upon whether the rW™ 
obtained by tire plaintiff against Tirana Niik W>13 fn ■, ,, 

,TOd * TW ”“ ** - — ol the family to Ve p" 


(1 (1890)14 Bom., 697. 
<® (1887) 15 Cal., 70. 


(s > P. J. for 1889, p. 248. 
P. J. f or 1891, D . re 
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poses of tbe family. To the same effect is the decision of the 1898. 
Calcutta High Court in Shea Penhacl Singh v. Sa/ieb £aP\iu Sakhar\m 

which the head-note runs thus : the sale having been under a Blvjt, 
decree in respect of a joint debt oi the family, the whole interest 
of the family in the properties in dispute passed at the sale, 
although L and S only out of the members of the family were 
sued.” "We, therefore, frame these issues — 

(1) Whether the debt for which the decree was passed was 
contracted by Devji as the manager of the family and fur a 
family purpose ? 

(2) Whether the interests of the plaintiffs Nos. 2 and 8 were 
attached and sold in execution of the decrees 7 and 

(3) If so, whether it is open to the defendant in the present 
suit to contend that he is still posse 1 of their interests 7 

(This last issue, wc may remark, is framed at the lequest of 
the pleader for the respondent in i elation to point 3 in Appeal 
No. 103 of 1S97.) 

We ask the Judge to certify his findings on the above issues 
within two months. 

(i (I8C2) 20 Cal, 4~3. 


r Before, Sir C F Parmn, Ki , Chief Justice, cm2 Mr. Justice Fulton. 

KOTRAB ASS APPAYA (original Defendant), Appellant, v. CIIEbT- 
YIRAPPAYA and anothle (oeiginal PLAiNTirrs), Respondents * 

Specific Relief Act (I of 1877), Sec. 39 —Limitation Ad (XV o/TS77), 8oh.II, 
Art. 91 — Suit to c tno4 a voil or vo liable uishunieni — Reasonable appre- 
hension of serious injuiy — Limitation. 

Any poison against whom a written instiument is void or voidable, who has 
reasonable appiehensiou that such instrument, if left oatstandmg, may cause him 
salons injury, may sue to have it canceled. The test is “ reasonable apprehen- 
sion of serious injury.” Whether that exists or not, depends upon the circum- 
stances of each cm, It cannot be laid clown, as a rule of law, that in no case can 
a man, vho has parted vith the property m respect of which a void or voidable 
instrument exists, sue to have such instiument cancelled. 

# Second Appeal, Eo 172 of ^SDS. 
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Tpjappa v. Earn ala isbnumma i rofcircd to. 

Second appeal from the decision of T. Walker, District Judge 
of Dh Invar, reversing the decree of E. S. Kulkami, Subordinate 
Judge of Iwuicbennm. 

Suit under section 30 of the Specific Relict Act (I of Uh) 
to hate a document declared cancelled. 

The plaintiff was the s\\ um of a math, lfc had become old 
and blin 1, an 1 ha l no man (<hsciple) to succeed him. On the 
13th August, ISO?, ho executed a /uamapnfrn to the defendant 
appointing lii n nnnagei of the proputics of the mith, and m ik- 
ian them over to him as such manager, upon cutain _teims as to 
sort icc and upon condition that he should gi\ c his «on, if he 
should hate one, to the plaint! if as hi, Mai i (disciple), or if ho 
hid not, thit he shoull select a man for the plaintiff. Itfuither 
protided that, in case the defendant failed to act aeeouling to 
its tenuis, lie should hate no light over the pioputj. 

The following extiact Horn the judgment of theDistiict Jud 3 o 
gives a summaiy of the contents of the jimmapaha 
^ « 4s the daeiCw to bo piss <1 m tin, ci,' di pc ids J n st o itir. ly on the 
icnstmlion l>H«d on Eshilut 1 A, I vvdlrn u nai /o it m Cn-1 sh. 

“It is disciiK 1 «ts i p min iputri pissed o i tlie 1 »b August, Is >2, 1/ 
Uiemn ippi, Gum, to Koti ib isippn bin B isliugappi, ai d itta giving a bst of 
tlio i)io uity leutes t’nfc fch sulp-op bimb o o. to Kot-.baappi fir 
the podc.uwse of tb' »Wi p c Jttius >f t’i nnt’i t’i t ms o 
i a cement bemg a, folio-. Pa V iph l stipulates tbit if Koti vbasippa 
should bam i n ilc cluld vvitluu m u o two Gut c ul 1 vv >, to bo made Urn 
m m , oi discipl , full ig t . hiv a Gi 11, K - d>i i >P i w n to find a 
m nn somivvlitie olsi to succeed p aiutift A’o 1 m tlio i i i‘b 

“ Pm a< nph 2 tenures d Ln Unfc t > feed and do he the ma) > and p uagupb 
.1 i ofeedlnUUhe succeeding m ir.» chosen by this on- Tang ap’i 1 autlioi res 
dotendant to deal with tli U ants of the lmd and pu w tph 5 to pn tie 
assessment, and so upoy the proputj from genex ition to g iu i ition. Pai i- 
nph G states that the math and liuds are to bo kept m upi . 

a p aM giaph T states that the klmta was to he cutcud in tl c mine of t io 
ma 1, and never in that of defe iduit oi 1 13 succe-som. 

« Paragraph 8 sta es that, m cn„i of dde idant , fa 11 g lo liv ' 11 . the math 
and keep°tl 0 1 ropeity in lvp ir, he la lo have no lig it to tl 0 propeitv. 

,t Vjuagjajh 1 put des that iVerdint should feed .11 d doll e plaint ff. 

- (t:9C) 13 Mid., 510. 
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w Paragraph 10 states that neither plaintiff No. 1, nor his successors, nor 18&S. 
defendant or Ins successois, should liave any power to alienate the property. Kotuabas- 

<J Paragraph 11 requires defendant to act as required above, to manage the HAtjaya 

propei ty from generation to generation, and render service to the guru and Oseev ?&a.e* 
future gurus in matters of wordnp If defendant failed to act as required yAYA * 
above, lie was to have no power or right over the property, but plaintiff No. I 
and succeeding gurus were to have it. 

, ** It thus appeals that the guiu, who w'ts at the time seuously ill, contem- 
plated obtaining a successor to himself through defendant. Defendant was 
to seive the succeeding mari<t, and was to mamge the land for their benefit, 
but was to have no right m it himself or his successors. Plaintiff No, 1 ex- 
pected the arrangement to be permanent and last for generations, but, if 
defendant tailed to do what was required of him, he was to have no right 
over the pioperty,” 

On the 18th June, 1S94, the plaintiff Chenvirappa .sold the 
same properties to one Rudrapayya for Its 2,0 00. The deed 
of sale recited the above jimmapatra , but stated that the de- 
fendant had failed to act according to its terms. 


On the 13th August, 1835, the plaintiff Chenvirappa filed this 
suit under section 39 of the Specific Relief Act (I of 1877), pray- 
ing for a declaration that the jimmapatra was void, and that 
it might be delivered up to be cancelled. He alleged that the 
defendant had failed to act according to its terms ; and that he 
(the plaintiff) had, therefore, cancelled and set it aside and had 
sold the property to Rudrappaya ; that he w c Tb apprehensive 
that, if the jimmapatra was allowed to remain in the defendant's 
possession, injury might be caused to him (the plamtiff) and to 
the math, and lie, therefore, brought this suit. 

The defendant pleaded (inter aha) that the plaintiff' hid no 
; that he was in possession of the property as owner, 
and he denied that he had \ lolated the terms of the jimmapatra. 

On the 13th July, 1895, on hi* ow~n application Rudrappayya 
was joined as co-plaintiff in the suit. 

The Suhordin ite Judge held that the plaintiff hid no right to 
bring the suit, and he, therefore, dismissed it. 

On appeal , by the plaintiff the District Judge reversed the 
lecree, and passed a decree for the plaintiff, directing that the 
jimmapatra should be delivered up and cancelled. 
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The defendant preferred a second appeal. 

hcott and bhamrao Vithal , for the appellant (defendant) , — 
Under the pmmapatta the plaintiff gave us possession, Sub- 
sequently lie sold the propel ty to the second plaintiff, and yet he 
brought the suit in his own name only. We contend that the 
plaintiff had then no inteiest in the propeity and was not entitled 
to sue Iyyappa v. Hamalalsh mamma ®- . Further, thei e is no cause 
of action disclosed in the plaint. The plaintiff says that pos- 
session was not given to us. If so, then no cause of action has 
accrued to him. But, as a matter of fact, possession was given to 
us as found by both the lower Courts, and we submit that there 
are no circumstances m the case which would entitle the plaintiff 
to sefc aside the document. A deed can only be set aside under 
the cncumstances mentioned in section 39 of the Specific Relief 
Act. We say that we are the owner, because the propeity is 
conveyed to us from generation to generation. 


The next point is as to limitation. The suit as originally 
brought was not properly constituted. We submit that the sub- 
sequent addition of the second plaintiff did not cure the defect. 
Plaintiff No. 2 had the right to bring the suit, and when ho was 
put on the record, four years had elapsed since th ojimmajjatta 
was executed. The suit is, therefoie, clearly tune-ban eed — Hasan 
Ali v. Na%o (%) ; Janli K unwar v. Ajit Singh^K Thither, the suit 
cannot be maintained, because the plaint does not contain a 
prayer foi consequential relief. 


Maepho son and Narayan 0. Chanclaiarlcar appeared for the 
respondents (plaintiffs) —Under the yimmapaita the defendant 
was not to be the owner, but merely a manager. The fii st plaintiff 
is still the swAmi of the math and is, therefore, inteiested m the 
property At the most, th cjimmapatra was an absolute convey- 
ance subject to defeasance on defendant’s failure to carry out the 
conditions mentioned therein. As to the joinder of the second 
plaintiff, we say that he is not barred by limitation. He has three 
years from the time at which the facts of the case became known 
to him. He was put on the record within three yeais of his put** 
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chase. Both the lower Courts have found that the defendant 
was put in possession. This is a finding of fact and it is binding 
an second appeal. 

Fakram:, C. J . : — The original plaintiff in the suit, out of which 
this second appeal arises, sued to have it declared that a jtmma- 
pair a which he had passed in favour of the defendant on the 13th 
August, 1892, had been cancelled. The plaint was filed on the 
13th August, 1895. The suit in the lower Courts has been treat- 
ed ^as a suit to cancel or set aside an instrument not otherwise 
provided for, and as falling within the scope of article 91 of the 
second schedule to the Limitation Act, and such is doubtless its 
true nature. The period, within which it must be brought, is, 
therefore, three years from the date when the facts entitling the 
plaintiff to have the instrument cancelled or set aside became 
known to him. 

The original plaintiff was the swami of a math. He had 
become old and blind and had no man to succeed him. The 
jimmapaim which he executed m favour of the defendant need 
not he referred to in detail. In effect it appointed the defend- 
ant manager from generation to generation of the properties of 
the math upon certain conditions as to service, and provided that 
the defendant should give his son, if one should be born to him 
within a year or two, to the original plaintiff as his ‘ mari or in 
default of such a son should select a ‘ mari * for the said plaintiff. 
It also provided that, m the oveut of the defendant failing to 
act according to its terms, the defendant should have no right 
over the property. 

Subsequently on the 18th June, 1894, the original plaintiff by 
a sale deed of that date (Exhibit 12 1) reciting the above jimma- 
patra, and farther reciting that the defendant had failed to act 
according to its terms, sold the properties of the math to the 
second plaintiff for the sum of Es. 2,000. The second plaintiff 
was by amendment added as a plaintiff on the record, on the 18th 
day of July, 1896. If the original plaintiff is not entitled to 
maintain the suit, the claim of the added plaintiff to sue would 
appear to have been time-barred at the time when he was added 
as a plaintiff to the suit. 
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The first question which we have to consider, therefore, is 
whether the original plaintiff, under the circumstances of the case, 
entitled to bring the suit. The law upon this subject is 


contained in section 39 of the Specific Belief Act, which enacts 
that “ any person against whom a written instrument is void or 
voidable, who has reasonable apprehension that such instrument, 
if left outstanding, may cause him serious injury, may sue to 
have it adjudged void or voidable/ 1 The District Judge consi- 
dered that the original * r plaintiff naturally thought it most dan- 
gerous to leave such a document (as th e jmmapatr a) in the Khnds 
of a man who was actually in posession of the lands as manager/ 1 
and held that he was entitled to sue. We do not dissent from 
his view. It appears to us that, if the document is not cancelled, 
the added plaintiff, the purchaser, may sue the original plaintiff 
for a return of his purchase-money, if he cannot get possession 
of the lands by reason of the defendant holding them under the 
jimmapatia , and that thus the original plaintiff may have had 
reasonable apprehension of permanent injury. He was also in 
danger of the defendant suing him in respect of the lands of 
which the defendant had not obtained possession, for it does not 
appear that the defendant has obtained possession of all the lands ; 
and there is, lastly, the suggested risk that the added plaintiff 
may not act fully up to the terms of his purchase and that the 
original plaintiff may be in a position to resume the lands. As 
to the judgment in lyyappa v. Ranalalshmammd l \ which has 
been relied on fot the appellaut, we are not prepared to follow it 
if it was intended to lay it down, as a lule of law, that m no case 
can a man, who has parted with the property, in respect of which 
a void and voidable instrument exists, sue to have such instru- 
ment cancelled. The decision in the Madras case may be correct 
with refeience to the facts before the Court, but w r e think that 
we ought not to depart from the wording of the section which 
we have quoted, or to add to it a condition which is not to be 
found in the section itself. The testis “reasonable apprehen- 
sion of soiious injury/ 1 Whether that exists or not , must depend 
upon the chcumstances of the particular case with which the Court 
has to deal In this view the question of limitation does 

CD (1890) 18 Mad#, 549. 
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arise. The suit was brought by the original plaintiff within 
three years of the date of the jimma patra. Mr. Seott also con- 
tends that as the plaint averred that the defendant had not got 
possession of the lands, the defendant could not have broken the 
conditions of the jimmapatra, and that the suit must, therefore, 
be dismissed, even though the Courts have found that such 
averment has not been supported. We cannot allow this pecu- 
liarly technical argument to prevail. The plaint also averred 
that the defendant after the execution of the document beoan to 
act Impropeily, and not in accordance with its conditions. This 
averment the written statement traversed. We think that an 
issue should have been framed by the Court of first instance on 
this averment and traverse, which raised in fact the main issue 
between the parties. 

Strangely enough, though the Court of first instance found 
that the defendant had obtained possession, in part at least, of the 
lands, the appellate Court did not raise an issue as to whether 
the original plaintiff was entitled to cancel the jimmapatra by 
reason of the defendant having broken its conditions, but that 
Court dealt with the appeal as if that issue had been before it* 
Its judgment on this point is as follows : — 

Defendant seems to have mistaken his position altogether, and almost as 
&oon as the document was registered he discontinued attendance at the math 
and the personal service of plnnfciff No. 1, Differences arose almost imme- 
diately, and finally plaintiff No. 1 sold the property and math by Exhibit 126 to 
plaintiff No. 2. How great was defendant’s misapprehension is shown oven by 
the pleadings m the case. * * * Defendant does not m his written state- 
ment attempt to make out that he did his duty and was entitled to lemain in. 
possession and retain Ms title-deed. He mei ely raised technical pleas and 
pleaded that under the terms of the deed he was m possession as owner. 
Ho fmther justification is needed foi this suit.” 

There has been no ground of appeal to this Court directed 
particularly against that finding, but the grounds of appeal 
generally involve it. The District Judge has misread the plead- 
ings and has based his finding upon the assumption that the 
defendant did not aver that he had acted up to the agreement. 
If he had raised a formal issue, the parties would have argued 
it, and he possibly would not have fallen into this error. We 
must send down the issue Was the original plaintiff entitled 
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to cancel the jimmapatm by reason of the defendant’s non- 
observance of its conditions or for any reason ? n 

The District Judge to be at liberty, if he consideis it ne- 
cessary, to record fresh evidence. Findings to be certified 
within two months. 

Issue sent down , 
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Before Mr. Justice Parsons and Mr . Justice Remade , 

BAMCHANDBA (original Plaintiff), Applicant, v, GANESH 
(original Defendant), Opponent.* 

Civil Procedure Code {Act XIV of 1SS2), See 25 — e * Court of Small Causes 

Meaning of the ezpression-^A Cowt invested with Small Cause Court powers not 

a Small Cause Court within the section — Appeal, 

The expression “ a Court o£ Small Causes ” in the last clause of section 25 of 
the Code of Civil Procedure (Act XIY of 1882) means a Court properly and 
strictly so called, and does not include a Court invested with the jurisdiction of 
a Court of Small Causes. 

Man gal Sen v. Hup Chand C dissented from. 

Application under section 622 of the Code of Civil Procedure 
(Act XIV of 1882). 

The plaintiffs filed a suit to recover Rs. 49-15-11 as their share, 
for the years 1890-91, of the profits of a khoti village from the 
defendant, who was the managing khot. 

The suit was originally filed m the Court of the First Class 
Subordinate Judge at Ratnagiri, who was invested with the 
jurisdiction of a Judge of a Court of Small Causes under sec- 
tion 28 of the Bombay Civil Courts Act (XIY of 1869). 

The suit was afterwards transferred to the Court of the Assist- 
ant Judge by the District Judge under section 25 of the Civil 
Procedure Code (Act XIV of 1882). 

The Assistant J udge passed a decree for the plaintiff. 

0a appeal the District Judge reversed the decree and rejected 



Mahadev V. Bhat, in support o£ the rule The decree o£ the 
Assistant Judge was final, and no appeal lay to the District Judge, 
He had, therefore, no jurisdiction to reverse the decree in appeal 
—Man gal Sen v. Blip Chanel < l \ 

1 ausons, J. : — The contention on behalf of the applicant 
(original plaintiff) is that there was no appeal fiom the decree 
passed by the Assistant Judge, since his Court trying this suit 
must be deemed to have been a Court of Small Causes. There is 
no appearance on behalf of the defendant. 

The facts are these : — 1 The suit, which is srid by the applicant 
to have been (and for present purposes we assume that it was) 
of a nature cognizable by a S nail Causo Court, was filed in the 
Court of the Subordinate Judge, First Class, who was invested 
with the jurisdiction of a J u Jge of a Court of Small Causes up to 
Rs, 500 under section 2S of the Bombay Civil Courts Act, 1869. 
The District Judge, under section 25 of the Code of Civil Pro- 
cedure, transferred the suit to the Court of the Assistant Judge, 
and the latter tried the suit and passed a decree in favour of the 
plaintiff. The defendant appealed to the District Court and 
obtained a reversal of that decree. 

The argument that no appeal lay from the decree of the 
Assistant Judge is based on the last clause of section 25 of the 
Civil Procedure Code; “ The Court trying any suit withdrawn 

a) (1891) 13 All,, 324. 


VOL, XXIII.] 


BOMBAY* SERIES. 


Thereupon the plaintiffs applied to the High Court, under its 
revisional jurisdiction, to set aside the District Judged decision, 
contending that the suit was cognizable by a Court of Small 
Causes and that it was filed in the Court of a Subordinate Judge 
invested with Small Cause Court powers, and that although it 
was transferred to the Court of the Assistant Judge, such trans- 
ference did not alter its character, and the Court to which it was 
so transferred should be regarded as a Court of Small Causes, 
and from the decree of such a Court no appeal lay to the District 
Judge. 

A rule nisi was granted calling upon the defendant to show 
causa why the District J udge’s decree should not be set aside as 
ultra vires , 
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under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Com t of Small Causes." 
The answer depends upon whether a Court invested with the 
jurisdiction of a Court of Small Causes is a Court of Small 
Causes within the meaning of that section. In our opinion, it is 
not. A Couit of Small Causes is defined m the Provincial Small 
Cause Courts Act, 1SS7, to mean a Couit of Small Causes consti- 
tuted under that Act, but the Court of the Subordinate Judge 
is not such a Court. The Act, moreover, throughout draws 
a marked distinction between a Court of Small Causes and a 
Court invested with the juiisdiction of a Court of Small Causes 
which is totally opposed to the idea that they were intended to 
he one and the same, and both come under the definition of 
Court of Small Causes (see for instance section 32 and section 35). 
There is no definition in the Civil Procedure Code of Courts of 
Small Causes, but section 5 mentions “ Courts of Small Causes 
constituted under Act XI of 1865,” and also “all other Courts 
exercising the juiisdiction of a Court of Small Causes.” If the 
expression Couits ot Small Causes " were intended, whenever 
it was used in the Code, to include both, there was no necessity 
for this separate mention of the two classes of Courts. We 
construe the expression Courts of Small Causes in section 25 to 
mean Courts properly and strictly so called, and not to include 
Courts only invested with the jurisdiction of Couits of Small 
Causes This point doos not seem to have attracted the atten- 
tion ot the learned Judges who decided the reference in the case 
of Mari gal Sen v. Hup Chanel ». As long ago, however, as 1 883 it 
was ruled by this Court that “ the Courts of Subordinate Judges 
invested with the jurisdiction of a Judge of a Small Cause Court 
under section 28 of Act XIV of 186J, do not thereby become 
‘Courts of Small Causes constituted under Act XI of 1865/ 
They merely exercise a similar jurisdiction ” : see B hag van v. 
Bal <■ 2) . We dischaige the rule. 
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Before Mi. Justice Parsons and Mr Justice Eanade, 

LAKSHMAN (original Plaintjee), Appellant, v. GOPAL and othbss 3898. 

(original Dependants), Respondents * August 18 * 

l y a? Uiton—Co sharer— Mortgage by co-sharer of undivided shai e— Partition 
subsequently brought by other co sharer to which mortgagee not a pa? ty — Mort- 
gaged properly allotted to a sharer other than mortgagor —Rights of such co-shai er 
Partition re opened — Fraud of mortgagor and mortgagee 

i our brothers, viz , Damodar, Lakshman, Balvant and Parashram, were joint 
owners of certain land. Por purposes of convenience each was in possession of a 
oertam portion, but there was no formal partition. The particular land in 
question m this snit (Pot Nos. 1 and 2 of Survey No. 174) was a part of the land 
in possession of Balvant. In 1867, without the knowledge of his brothers, 

Balvant moitgaged these plots of land to the first defendant for Rs. 2,800. In 
1886 Damodar sued for partition of the whole property, and in 1891 Lakshman 
brought a similar suit By the deciees in these suits, Pot No. 1 was allotted to 
Damodar and Pot No. 2 was awarded to Lakshman. The mortgagee was not a 
party to either suit, the plaintiffs m these suits (as found by the High Court) 
having had no notice of the mortgage. Damodar and Lakshman, on attempting 
to got possession of the lands allotted to them respectively by the partition 
decrees, were obstructed by the mortgagee, and now brought these suits against 
him and the hens of Balvant (defendants Nos. 2 — 9), claiming possession of the 
lands allotted to them free of the mortgage-debt, or that the partition should be 
unopened, and that unencumbered land should he allotted to them and the mort- 
gaged Ian l given to Balvant’s branch of the family (defendants Nos. 2—- 9). 

Meld, that the partition should he re opened and the mortgaged land assigned 
to the defendants Nos. 2—9. 

Whte a w staler of joint piopeity has mortgaged his share without the 
knowledge of his eo-shareis, and there has subsequently been a partition suit to 
which, through the Laud of the mortgigoi and the mortgagee, the latter has not 
been made a party, he (the mortgagee) will only be allowed to proceed for the 
recovery of his mortgage-debt against that portion of the pioperfcy which has 
been allotted to his mortgagor. 

If- 

JEhtTn C hinder v. Thabo J fonie DbiQ) approved * -j 

Consolidated second appeals from the decision of Mo B»ha- t . -4} 
dur N. G-. Phadake, Joint First Class Subordinate Judge, A. P., at ffi 

Poona. . ill 


» Second Appeals, Nos. Ill and 112 of 1897. 
(i) (1893) 20 Cal., 033. 
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The plaintiffs in these two suits sued to recover possession of 
certain lands (Pot Nos 1 and 2 of Survey No. 171) under the 
following circumstances : — 

These lands were situated in the village of Govitri, the whole 
of which was the joint family property of four brothers, viz., 
Damodar, Lakshman, Balvant and Parashram. By arrangement 
among themselves each had a portion of the property in his pos- 
session and management, but there had never been any formal 
partition. The lands in question (Pot Nos. 1 and 2) were a 
part of the land in the possession of Balvant. 

In 1867 Balvant, without the knowledge of the plaintiff, mort* 
gaged Pot Nos. 1 and 2, together with other land, to Gopal 
Vasudev Barve (defendant No. 1) for Rs. 2,800 with possession. 

In 1886 Damodar brought a partition suit to recover his share 
of the whole village, and obtained a decree in 1887, by which, with 
other land, Pot No. 1 of Survey No. 174 was awarded as his. 
share. To this suit the mortgagee (defendant No. 1) was not 
made a party, and the High Court found that at the date of suit 
the plaintiff had no notice of the mortgage. 

In 1891 Lakshman brought a similar partition suit for his 
share and obtained a decree, which awarded him (inter alia) Pot 
No. 2 of Survey No. 174. The first defendant (the mortgagee) 
was not a party to this suit either, the plaintiff (as found by the 
High Court) having then no notice of the mortgage. 

In execution of their respective decrees, Damodar and Laksh- 
man endeavoured to obtain possession of Pot Nos. 1 and 2 of Sur- 
vey No. 174, and being obstructed by defendant No. 1 (mort- 
gagee) they applied under section 828 of the Civil Procedure 
Code (Act XIV of 1882) to have 'the obstruction removed; but 
their applications were refused under section 332. 

Lakshman thereupon now sued to recover Pot No. 1 and 
Damodar sued to recover Pot No, 2. In both suits the first de- 
fendant was the mortgagee, the other defendants (Nos. 2 to 9) 
Vere the heirs of the mortgagor Balvant. In each suit the 
plaintiff prayed as follows : — 

(a) for possession of the land sued for free from any morfc- 
ige lien, or 
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(6) that the land sued for should be given over to the de- 
fendants Nos. 2 to 9 (the sons and heirs of Balvant) and in their 
stead other unencumbered lands should be given to the plaintiff 
out of the lands that had been allotted to the share of Balvant 
in the partition suits, or 

(c) that the plaintiff should be allowed to pay off the mort- 
gage-debt in proportion to the value of the land claimed by him, 
and that the sum so paid should be made a charge on the lands 
allotted to Balvant’s branch of the family. 

The Court of first instance dismissed both suits, holding that 
neither plaintiff could recover the land he sued for without pay- 
ing off the whole of the mortgage-debt due to defendant No. 1 
{the mortgagee). 

This decision was confirmed, on appeal, by the First Class 
Subordinate Judge, A. P., at Poona. 

Thereupon the plaintiffs preferred second appeals to the High 
Court. The appeals were consolidated and heard together. 

B Ghaubal (with him P. P. Khare) for appellants (plaint- 
iffs) : — The lands in dispute were joint family property. They 
were mortgaged by Balvant without plaintiffs 5 knowledge or 
consent. It is not pretended that the mortgage was effected for 
family purposes. That feeing so, the mortgage is not binding on 
the plaintiffs. A person taking a mortgage of joint property from 
one co-sharer takes it subject to the rights of the other co-sharers 

Byjnath Lall v» Tlamoodeen The lands in question have now 
been allotted to the plaintiffs by the partition decrees, and the 
plaintiffs are entitled to recover them free from the mortgage- 
debt. The lower Court finds that the mortgagor as well as 
mortgagee fraudulently kept the plaintiffs in ignorance of the 
mortgage This acccounts for the fact that the mortgagee was 
not made a party to the partition suits. If the plaintiffs had 
been aware of the mortgage, they would have made the mortgagee 
a party to the suit. And in that case the Court, in decreeing 
partition, would have divided the family property among the 
co-parceners so as to allot the mortgaged lands to the share of 
the mortgagor : see 1? andwrang v. BhctskeT^)* ffdaram v. Ranu&K 

a) (1874) 1 1, A, 106. * m (1874) 31 Bom. H. C, Rep , 72. 

(3) (1875) 11 Bom. H. C. Rep., 176. 
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What the Court would have done then* ought to he done now, 
especially as it is found, as a fact, that both mortgagor and 
mortgagee fraudulently concealed the mortgage. Ihe plaintiffs 
are, therefore, entitled to ask that the partition should be re- 
opened. The mortgaged property should be assigned to the heirs 
of Balvant, who mortgaged it, and in its place an unencumbered 
portion of the property of equal value should be given to 
plaintiffs — Bern Ghunder v. Thako Mom DeU l \ The mortgagee 
can only enforce his lien against the share of his mortgagors. 

JV. F. QolJmle for respondents (defendants) : — The plaintiffs 
omitted to make the mortgagee (defendant No. 1) a party to 
their paitition suits. They had full notice of the mortgage, 
for it was duly registered, and the mortgagee was in possession. 
That was sufficient notice to the plaintiffs and ought to have put 
them on inquiry. Rut they made no inquiry, and ignored the 
mortgage altogether. The partition effected by these suits was 
thus effected behind the back of the mortgagee (defendant No. 1). 
Such a partition cannot affect his rights. He cannot be treated 
as a trespasser, and must be paid his mortgage money before the 
plaintiffs can recover possession of the mortgaged lands. There 
is no evidence to show that the mortgagee has acted fraudulently 
or done anything to keep the plaintiffs in ignorance of the mort- 
gage. The lower Court’s finding on this point rests on mere 
surmise. The partition ought not, therefore, to he re-opened. 
The ruling in V may ah v. RamJcnshnciW applies to the present 
case. 

Pausons, J.: — In order to see what relief the parties to these 
^ consolidated appeals are entitled to, it will be necessary to set 
out the facts briefly. 

The plaintiffs and the defendants Nos. 2 to 9 are the descendants 

of one common ancestor Dhondo. In several suits they obtained 

* 

decrees for the partition of their ancestral estate, and m execu- 
tion of those decrees the lands were divided off and the share of 
1 each separately assigned to him. Thus the plaintiff Lakshman ^ 
got his i share, the plaintiff Damodar got his \ share, the defend- 
ants Nos. 2 to 9 as the sons of Balvant got their J share, and th 
1 other member Parashram got his \ share, 
ilk (1 m) #0 Cal., 583; (2) P. J., 1889, p. 180. { 
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Among the lands assigned to the shares of the plaintiffs were 
Pot Nos. 1 and 2 of Survey No, 174. In taking possession of ItkxmuAm 
these fields, the plaintiffs were obstructed by the first defendant, 
who claimed to be in possession and to have the right ol remain- 
ing in possession under a mortgage passed to him by Bah ant. 

Orders having been passed adverse to the plaintiffs under section 
33 2, they have now brought the present suits claiming either that 
they should be held entitled absolutely to the possession of the 
lands unencumbeied by any mortgage lien, or that these lands 
should be assigned to the share of the defendants Nos. 2 to 9 and 
other unencumbered lands gi\ on to them out of the lands that 
have been assigned to the defendants Nos. 2 to 9. 

The lower Courts have dismissed the plaintiffs" suits, holding 
that they cannot obtain possession of the lands, or any relief, 
unless they redeem the whole mortgage of the first defendant 
(which is for a large sum of money and covers not only the two 
pot numbers, the subject of these suits, but other lands also). 

The plaintiffs have appealed against this decree, and the first 
defendant alone has appeared before us to support it. 

It is quite clear that the order is wrong. Balvant had power 
to mortgage his own share only in the ancestral estate, that is, 
one-fourth. According to the findings of the lower Courts, 

Balvant did no more than mortgage that shaie, and the shares 
of the plain tiffs were not at all affected by the mortgage, nor 
were the plaintiffs themselves m any way liable forth© debt. It 
is impossible, therefore, to uphold the older that they are bound 
(before they can get possession of their own shaie of the lands) to 
pay a debt for which the sons of Balvant and their lands alone 
are liable. A piopcr provision would, of course, have been made 
for this mortgage charge, had the first defendant been a party to 
the partition suits, but he was not, and the whole of this litigation 
Se due to this omission. Although the Suboidmate Judge, A. P„, 
fa of opinion that the plaintiffs were not to blame for the omis- 
sion, yet he has made them suffer for it by applying the case of 
Finayak v. Ramlm$hia n \ I am of opinion that the principle of 
that ease can only be applied where the partitioned combine 
together to ignore the existence of a mortgagee, and proceed to 
CD l\ J., 1880 , p 180 . 
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partition behind his back fraudulently with the object of de- 
feat.no- Ins just claim. I do not think it can apply to the picsent 
ease where the Judge finds that the defendants Nos. '2 to 9 were 
„ u .lty of fraud in deliberately withhold ng nil infoimation about 
the mortgage through spite towards the plaintiffs. He adds that 
the first defendant appears to have withheld himself behind the 
other defendants. If such a state of thing*, viz., fraud and collu- 
sion between the mortgagee and Ins mortgagor, were proved, the 
pioper mle to apply would he that laid dovn in Ihm Ckunder v. 
Thako Moni Debi a) . 1 cannot, however, say that thi* is proved. 

All that can be said is that the plaintiffs are perfectly innocent 
and brought their suits without any notice of the mortgage. In 
that case°I think that the mortgagee, who has not been made a 
party to the partition suit, has still the right to the relief that 
he would have had, if and when he had been made a party to 
the suit, namely, to ask the Court to so divide the propeity as 
to assign, as far as possible, the property mortgaged to the share 
of his mortgagor. I do not think that he can possibly have any 
creator light. In a somewhat analogous state of things, a right 
of ledemptiou is always preserved to a puisne mortgagee not 
made a party to a foreclosure suit. 

Eor these reasons, and also on the geneial ground of the equit- 
able relief that the plaintiffs are entitled to against the fraud of 
the defendants Nos. 2 to 9, we have come to the conclusion that 
they are entitled to demand that the defendants No<=. 2 to 9 sh ill 
take the property which they have burdened with a moitgage, and 
enve them unencumbered property of a similar value, and that the 
first defendant cannot resist this demand or ask for any other 
relief. If, as may turn out to be the case, the mortgaged lands 
cannot be fully exchanged for other lands, he must bear the loss 
of the security of these lands, falling back upon the defendants 
Nos. 2 to 9 for his remedy, taking, as ho did in mortgage, the 
share only of Balvant in the lands in suit. 

We, therefore, vary the decree of the lower appellate Court and 
-order that the partition that has been effected between the plaintiffs 
and the defendants Nos. 2 to 9 be re-opened, and that, as far as 
possible, Pot Nos. 1 and 2 of Survey No. 174. be assigned to the 
a) (1893) 20 Cab, 538. ' 1 
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share of defendants Nos. 2 to 9, and that in place thereof unencum- 
bered land of a similar value to each pot number be given from 
their lands to the plaintiffs respectively. The plaintiffs must bear 
the costs of the first defendant and they can iccover them and 
their own costs from the defendants Nos. 2 to 9. 

Eanade, J. : Both the lower Courts have held that the appel- 
lant (otiginal plaintiff) was entitled to none of the reliefs claimed 
by him in this suit, and that his pioper i einedy was to bring a 
tegular redemption suit against respondent No. 1 for an account 
of the mortgage of the land in dispute. 

This land, together with other property, was mortgaged to 
respondent No. 1 by the ancestor of the other respondents Nos. 
2 to 9, who. were joint owners with appellant of the inam vil- 
lage of Govitri, where the land is situated. The facts are fully 
and correctly stated in the judgments of both the lower Courts; 
and it appears therefrom that the appellant has a 4-annas’ share 
in the village, the remaining 12 annas were held in common by 
other sharers including appellant m Appeal No. Ill of 1898, and 
the respondents Nos. 2 -9. The present appellant sued the other- 
sharers for partition, in which suit the mortgagee (tespondent 
No. 1) was not made a party. The appellant obtained a decree 
in 1837 by which Pot No 1 of the laud m dispute was allotted to 
h}$ shaic. Later on, some of the other sharers also brought a 
partition suit in 1801, and the decue therein settled them shares 
m the \ illage, and, among others, Lakshman, the appellant in 
Appeal No. Ill of 1898, was allotted Pot No. 2 of this same land. 
When appellant in this appeal and Damodar, the appellant in 
Appeal No. 112 of 1898, went to take pos‘-e I 'Sion,they were resisted 
by the mortgagee (respondent No. 1), and his obstruction beino 
upheld, these two appellants brought two separate suits claimt 
ing alternative relief,, (1) actual possession of the two lands in 
dispute by the removal of the mortgagee’s obstruction ; or (2) 
a re-adjustment of the partition already made by an exchange for 
the lands in dispute of others of equal value out of those allotted 
to respondents Nos. 2-9’s share. A third relief was also claimed 
for permission to pay off respondent No. l’s mortgage-debt in 
proportion to the value of the lands in dispute, with a declaration 
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tt .t tie sum so p»» slould be medo a charge ou tie share. 

allotted to respondents Nos. 2— 9. 

In so far as the first and third of these prayers are concerned, 
there can be no doubt that they were clearly inadmissible. 

? T1 of one of the co-sharers of joint properly, who is not 

mlde^party to the partition suit brought by the sharers among 
made a p. J * , from Ms possession of any portion 

uuta hi. debt i. Mly P«U 

v <>'. No arrangement between the sharer, winch 

ignores his mortgage can adversely affect h.o rights. In iespcc o 
TL too reliefs, the appellant's only remedy was, a. held hy the 
Coasts below, to bring a regular redemption smt, and to pay oft 
the balance of the mortgage-debt. 

The second prayer of the appellant-plaintiff, however, stands 
on a different footing, and the equities of the parses m rega ^ 
1 if An not appear to have been sufficiently considered by t 
Courts below PP It must he noted in this connection that the village 
was admittedly held in common by all ^ 


wasaauuttcuij - . . . ^ 

bonds recite this state of things m clear terms. 


■KrmHq recite tills suiw uj. * 

Carers for reasons of convenience held possession o poi ion 
the village lands, but tins kind of possession hy the ancestor of 
respondents Nos. 2-9 of the land in dispute conferred no rights 
Tn his mortgagee which were not cont.olled hy the equities repre- 
sented by the common ownership of all the slia ^ ’ * ' 
their Lordships of the Pmy Conned m Byjmth Loll Bamoo 
dZ if, where the ownei ot an undivided share in a 
ioint estate mortgages his undivided share, he cannot by so doing 
affect the rights of the other sharers, and the mortgagee takes lus 
security sublet to the rights of those sharers to ^ 

tion. Iu this case, where the mortgagor was allotted other lands 
for his share in a partition made hy the Revenue authorities the 
mortgagee was allowed to enforce his socunty on the lands so 
allotted^ even though they drd not foim part of tho or.gmal 
security. Tor the purpose of such re-adjustment, a partition one 
, made is liable to be re-opened. The Courts below have **»- 
' guished this Case on the ground that thei o w as no possession gi , ^ 
- ", in the present case the moitgagec is m possession, ibis 

- 1 1 A., '06 ; 21 0*1. W. E.» ! 
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circumstance, however, does not appear to make any essential 
difference in ike equitable rights of the parties, where, as in 
the present case, the estate was admittedly undivided and held in 
common. On the authority of the principal case noted above, the 
High Conit of Calcutta held in S/iarat Chnnder v. HnrgobindoW, 
that one co-sharer in a joint estate cannot deal with his share 
so as to affect the rights of the other co-sharers, and that the 
assignee of such eo-shaier takes subject to those rights. In a 
later case decided by the same Com t— Hem Chnnder v. Thalo Moni 
Del'd-'* a co-sharer had moitgaged his share in undivided pio* 
perty, and m a subsequent partition suit to which the mortgagee 
was not made a paity, the moitgaged propoi ty was allotted to 
another co-shaier, and it was held that the moitgagee must en- 
force his debt against the piopeity allotted to the share of Ins 
moitgagor. The mode in which this lc-adjustmcnt can be made 
is cleaily laid down in Ooma Dult v. lhmoonan These deci- 
sions seem clear on the point in dispute m the piesent appeal. 

It is true that the rulings on this side of India about the 
necessity of joining moitgagees of co-sharers as parties to paiti- 
tion suits are stricter than appeals to he thopiactice in Bengal— 
Snda v. Bum w . This circumstance, however, in no way affects 
the equitable principles which must govern cases where a par- 
tition is effected without making the mortgagee-creditor of a 
co-sharer a party to the partition suit. Even in the case of an 
auction-purchaser of the intaest of a eo-sliarer, it was held 
in MaJiahalai/a v. Timaya that ho can take no rnoic than the 
interest of the co-parcener as a member of a united family, and 
the manner in which the equitable adjustment and marshalling 
has to be made so as to gi\ c effect, as far as may he possible, to 
the rights of all parties, k laid down in Pandurang v. Bhaslar ( ). 
These equitable principles, which govern the rights of pureliaseis, 
equally goYern the case of mortgagees— V may ah v. Ramh ishna^K 
The circumstances of the case of Sulasavant v. Balsaiant N weie 
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(-’) (1893) 20 Ca!„ 53 A 
<») (1874) 22 Cal, W. E., 453 
0) (1892) 16 Bow., C08, 
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( > (1875) 12 Bom. H. 0 Rep., A. C. J„ 133. 
«» (1874) 11 Bom. H. C. Rep., 74 
(?) P. J. for 1889, p. 180. 

<’) P.J. for 1893, p. 61. 
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rather peculiar but it is clear from the judgment recorded in that 
case that, as against the mortgagor-co-sharers uho had iedeeme< 
thar share, rt was open to the plamtrfls in the partrtmn suxt to 
enfoice then remedy by execution, e\ en though they had lailu 
to execute then decree against the mortgagee in possession. 

On the whole, it appeal , to me that the appellant lm, a ngnt 
to require the respondents 2-9 to take Lack the encumhend 
lands as part ot the lands allotted to their shares, and m exchange 
make oxer to appellant land ot equal val m ou* o£ their share to 
make up hm full share. This i e-adjustment become, moie equit- 
able m the present ea,c, because, as held by the Ion er appellate 
Court, there is good reason to suspect that the moitgrgee-respon- 
dent held back his claim fraudulently, and m collusion Mith the 
othei respondents. 
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Before Sri 0 F Fan an, Kt , Ch ef J i sti and Mi Justice Fulton . 

Maxagee II ANJIANT bANTAYA PRABHTJ (on emiDnixjin), Amel- 
iant, t. SUB15ABII A r (oaiGi* vl Phivtjbf), Respondent 
Oml P.oeedme Code <Ad XI F r/1882, Sec .211, 253 -Aj.eeme.xiwl toevea e 
foe, ec-EMCution-B.ec cl c/co xtnic'-Smt io.ecoie, danacjrs 

'lire provisions of section 244 of the Civil Pmc"luie Code (Act XIV of 
18 t> 2 ) aie’no haa to a smt to ieoo\ei d images for hio-ich of a contract not , 
to execute a decree. 

Appeal from a lemand older passed by H. L. Hervey , District 
Judge of Kanara, against the deersion of Eao Saheb T. V. 
Kalsulkar, Suhordrnate Judge of Honavar. 

The plaintiff alleged that m 1889 the defendant had obtained a 
decree against him, and on the 26th June, 1891, agreed to accept 
Es. 65 from him in full satisfaction of it ; that he accordingly 
paid this sum and got a receipt from the defendant, who under- 
took to certify the same to the Court and promised not to claim 
any further sum under his deeree. The defendant, however, did 
not certify the payment and subsequently applied for execution 

* Appeal* No. 9 of 1898 from order. 
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Kashiramf?) i Mulwivl Harriet \ . Ilandas Khemji 4 ; Azizan v. 


Jlizsid Za7 SalvuPK 

Narayan G. Chmdavarlav for the respondent (plaintiff) : — The 
provisions of section 211 of the Civil Procedure Code are not 
a bar to the present suit. We seek to recover the money by 
way of damages — Vital agkara Dcddi v. Sullahhaf ® ; Sellamayyan 


(1) (1S70) 5 Bong. L B , 223. 

(2) (1886) 11 Bom, 6. 

(3) (1891) 1G Bom , 589 


C4> (1892) 17 Bom , 23. 
« (1803) 21 Cal , 437. 
(6) (18S2) 5 Had., 397. 


against the plaintiff, who was obliged to pay into Court the 
sum of Rs. 103-2-2. 


1893. 


The plaintiff, therefore, now sued to recover back this sum, 
together with certain costs incurred by him in resisting the 
plaintiff’s application for execution. 

The Subordinate J udge held that the suit was not maintainable 
in the form in which it was bi ought, and that the plaintiff's only 
remedy was to se»k to recover the Rs. 65, alleged to have been 
paid by him to the defen lanfc In 1391, with interest. He, there- 
fore, without going into the meats of the ease, rejected the claim. 

On appeal by the plaintiff the Judge, having held that the 
form of the suit was not objectionable, ie\ ersod the decree and 
remanded the case for tnal on the merits 

The defendant appealed against the said Older of remand. 

DatiaUaya A . Idgnnji for the appellant (defendant) The al- 
leged payment of Rs 65 cannot be taken to ha\e satisfied the 
decree. The payment not having been certified as required by 
section 258 of the Civil Procedure Code (Act XIV of 1882), the 
Court executing the deciec couM not take notice of it All ques- 
tions relating to the satisfacton of dcciees are m the cogniz- 
ance of the Court of execution See section 211 (d) of the Ci\ J 
Proccduie Code. By enforcing an uncertified adjustment of a 
electee, the provisions of that section would be nullified* The 
same result would follow if a suit for damage* for breach oi* 
contract in such a case were allowed. The money actually paid 
may be recovered, but it cannot be recovered as money paid in 
satisfaction of the deciec — Gun cm ni i Da si v. Pranhshoi i Dasi V ; 
Saji Abdul Jtaluman v. Khoja Khali Arvth s) , Ghanasham v* 
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the Indian law reports, [vol. xxiii- 

V. Midland ; Man Chunter v. Indroncirahi ' 2 ; Euhtm Chant 
Oswal v. Taharmnessa Libi^. 

Idgvvji, in reply, cited Guhoad v. Eahimiulla ,«> and 
v. Gunesh ® . 

Faeiun 0. J. : — A question, which the executing Couit can 
itself consider, must he considered by that Court, and another 
Court cannot determine it for such executing Cant. Thisiesults 
directly from the provisions of section 211. Whether an uncer- 
tified adjusted agreement not to execute a choice has been en- 
tered into or not, cannot, by reason of the pi visions of section 
258 be considered by the Court executing the decree. The pro- 
visions of section 244 do not, theiefoie, appear to me to he a bar 
to the piesent suit. The judgment of Turner, C. J., in Virara- 
gfiaut RecUi v. SullakW® is an authority for this view. There 
is now no other provision of the law which stands in the way of 
such a suit as this. That a suit for damages can be sustained, 
when after an uncertified adjustment a decree has beenimpropeily 
executed, has been expressly decided in TIulcum Chand Osteal 
v. Taluirmnessa Bih®> and several other decisions which I am 
prepared to follow. In A dean v. Maiuk Lai &ahu' v , what the 
plaintiff sought to do was indirectly to compel the Court exe- 
cuting the decree to rnfiain fiom executing it by an injunction 
obtained in another Couit. The case is distinguishable from the 
present, and the Calcutta High Court so legauled it, as will be 
seen from the conclusions in the judgment of Macpherson, J., at 
the bottom of page 441. I would dismiss the appeal with costs. 

Foniox, J. .—I entirely concur in the judgment delivered by 
the Chief Justice. I think the reasons why section 244 of the 
Civil Procedure Code is no bar to a suit like the present, which 
is one to recover damages for breach of a contract not to execute 
a decree, are very cleaily and correctly stated by Chief Justice 
Turner in Viraraghava Eeddi v. SulbaUd® as follows “ The 
question relates not to t le execution of the decree, hut to a com 


(.« (1886) 12 Mad., 61. 
(2) (188S) 8 Cal., 7SS. 
IS) (1839) 16 Cal., 604. 


(i) (1867) 4Bm. H.O.Rep., A 
© (1880) 4 Bom , 295. 

(6) (1882) 5 Mad., at n. 400 
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irart which formed no subject of inquiry in the suit, and could 
not form the subject of inquiry in execution of decree.” It is equal- 
ly clear that section 258, as now worded, is no bar to the Court’s 
taking cognizance of such suit, for it is only the Court executing 

t le deciee which is precluded fiom recognizing the payment. A 

conti act whereby a decree holder engages not to execute a decree 
seems rahtl , and I can see no reason why, if it has been biokeu, the 
mjuied paity should not be entitled to sue for compensation in 
lespect of any loss which he has suffered m consequence. I 
would, therefore, dismiss the appeal with costs. 
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Appeal dismissed . 
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Before Hr Justice P mons and Hr. Jvshce Ranade. 
SUXDEABAI (obiginal Defendant), Am llant, v. JAYAWANT 

(OEIGIHAL Pl lIJNTIFl), pESPONMNT. x 


Ziccn 


-ZJabem *,zt Indian EasemenU Act (Fe/lSS2), bees. 4 a A 52 —Right of 


growing median's m anoih j s land to le afterwards hamf anted toMs oioiu 

A accuse as defin'd by section 52 of the Indian Easements Act (Y of 1882) 
is not, as in tbe use of an ‘easement’, connected -with tbe ovnexship of any land, 
but creates only a personal tight or obligation. License lights are not generally 
transferable, and ibe transfeiee is not bound to continue tbe license granted by 
the founei owner, while ea^menls once established follow tbe property. 

The plaintiff claimed and proved a prescriptive light of using cei tain land 
belonging to tbe defendants mortgagoi for a part of eveiy jear foi raising rice 
plants to be aftei wards transplanted to bit, own land. 

Held, that tbe right was clearly enjoyed by tbe plaintiff as owner of some 
land to which tbe young lice plants weic tiansplanted, and that such a right, so 
attached to id unlit! & land, was not a license but an easement of the nature of 
Profits a prendre. 

Second appeal from the decision of F. C. 0, Beaman, District 
Judge of Belgaum. 

The plaintiff sued to establish his right to grow malat or 
young rice plants in a certain field, to he afterwards transplanted 
to his own land. 

* Second Appeal, No. 218 of 1898. 
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Agakst this decision defendant preferred a 
the High Court* 

Branson (with him 7. <?. JBhandurlar), for tl: 
fendant) The question is, what is the nak 
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Plaintiff alleged that this right had been enjoyed from time 
• , • that it had been acknowledged and confirmed to 

I” « w , Vltf.om one Bupu, tlic owner of tlic «cH m 
‘ !° Ao h.d agreed to allow lorn in perpetuity the M of 
fte land for the pmpoee of reioing «« hi dming a , cert ain tmao 
of each J ear, and to pay him compaction m cam of oMluetion. 

The cause of action nos alleged to liaio accrued in 1S5 1, alien 
plaintiff lias ohstructedbydefonda.it, ivho eras m possession ot 
the field as a mortgagee under "Bairn 

Defendant denied the plaintiff s right and pleaded limitation 

The Subordinate Judge found that in the village of Halkarni, 
where the parties resided, only a -mall portion ot land was ca- 
pable of producing medal being low ground, and that the young 
plants raised thereon were afterwards transplanted to other land J 
that without the help of the low-lying bad otber ^ 
would not yield any rice crops; and that it was this fact he 
originated the practice of raising rice shoots m another * lan 
for subsequent transplantation chewdrere. 

The Subordinate Judge further found that the plaintiff had 
acquired the light he claimed hr prescription, he haring >en 
m enjoyment of it for more than fifty years prior to lb , 
which year it was admitted and confirmed by a gram executed 
by Bapu in plaintiff’s favour. He, therefore, awarded the plaint* 

rfffs claim. 


This decision was upheld, on .appeal, by the District Jud, 

- , . « n x — noom ttoni . T 


; oe, 


JLillb j * **■ , 

who held that the light was in the nature of an easement, 
reasons weie as follow s : — 


Ilis 


“It appears that for manj jcm- caUinly since 1811 A.D., I-Luntiffi 1 
cnioyed tiro right of sorting rice in the laid It is aftm aids transplanted 
to his own land, rthich lies higher. If he could not raise the yonng “ 

the land in srit, he could not use Ms o-,vn land for rice crops. Wed m th 3- 
light, it may, I think, fairly he held tha< there are dominant and sen rent pacha* 

^ It 
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claimed by plaintiff ? Is it a license, or is it an easement ? We 
submit it is a license as defined by section 52 of Act V of 1882. 
The tcims of the grant relied on by plaintiff show that it is 
nothing more than a license. The grant confers on the plaintiff 
personally the use of the land in order to iaise]rice plants for a 
certain part of the yeai. The gianioi, moreover, agioes to pay 
damages in case of obstiuction. The giant does not lefer to any 
land in respect of which the i ight h conceded. Ihcnc is thus no 
dominant tenement to winch the right in question attaches And 
this is ccnfumrd by the fact that tV light is gi anted to the 
plaintiff m fupelmti/. There would be no necessity to use this 
expression if the light w ere one attaching to the land. The light 
is thus a purely peisonal light, and is, thueiore, a license and 
not an casement ~ Hawaii ish ut Unu died lj . 

Mucphcisoji (with lmn AT. lb Bb /)loi lespondent (plaintiff) * — 
It is found by both the low ei Couits that the plaint it* cannot use 
Ins lauds for nco ciops unless lie fitst sov s rice m the field in 
question and aftei wauls Transplants the ucc-shoots to his own 
lands. Xi is also found that pla ntiff has used the field m dispute 
for this pui pose fiom time limnemoml The light Ins been 
thus exercised for the benefit of the dominant ienuneiB. That 
being so, it is not a license, but an eisement, as defined 1 j ac- 
tion i of Act V of !Sb2. It in, strictly speaking, a right of the 
nature of jjioJt $ a pnnth* in oheno $d . But such r^liU aie 
included under easements defined by the Act ho doubt 
the grant ot 1861 docs not specifically mention plaintiffs’ lands 
as the lands for the beneficial enjoy mi nt of winch the right m 
question exists. But the giant doc a not cieate any new lights, 
but mei el y confii ms the plaintiff m the cxcuise oi those lights, 
which had been pic\ iously T enjoyed foi mme than fifty’ years. 

m- 

Theso cucumst mces show that the 
light in question is an easement and not a mere license. 

Ranade, J. : — The chief contention in this appeal i elates to the 
question whether the right to nnse malal , oi young uce plants in 
the land in dispute, to be afterwards transplanted elsewhue, was 

(l) (1802) 10 Mad,, 2*0. 


And the giant should be construed with lefeienee to the 
i ounding cncumstances. 
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of the nature of a license, as defined in section 52 of the Ease- 
ments Act, or was an casement proper, as held by both the 

lower Courts, 

The Easements Act, section 52, defines licenses as lung lights 
to do, or continue to do, upon the land oi another something 
which would othei wise he unlawful when such rights do not 
amount to an casement or an interest in pi oputy. This ntgath e 
definition makes it necessaiy that, before a ught can he shown 
to bo a license only, it must be pioved not to he an casement, or 
an interest m piopeity. The essential requisite, oi an afhrma- 
tive casement, as defined in section 4, are that it is a right which 
the owner or occupier of any land, as such, has to do, and continue 
to do, something tor the beneficial enjoyment of his land in, or 
upon, or in lespect of, land rot his own. A license is not, as 
in the case of easements, connected with the ownership of any 
property, but creates only a personal right or obligation. License 
rights are not generally transferable, and the transferee is not 
bound to continue the license gi anted by the tonner ownei, 
while easements, once established, follow the piopeity. An in 
terest in immoveable property is conectly described m section 
58 of the Transfer of Propel ty Act. It is thus char that the 
decision ot this appeal turns upon the inquiiy whether the right 
claimed by the respondent-plaintiff was in the nature of an 
interest in property or an easement, or whether it was a nreie 
license as defined in section 52 , m othei woids, whether it was a 
limited interest to enjoy the use of land, or an incident attached 
to the land in dispute for the benefit of respondent s land, oi 
whether it was a permission given to respondent which was not 
binding on the appellant, who is admittedly a mortgagee of the 
person who owned the land, and gave the permission. 

The right claimed and found proved by both the Couiis below 
is stated in tire plaint to be confined to a small plot, measuring 
310 cubits in length and 25 cubits in breadth, belonging to one 
Bapu, the mortgagor of the appellant. In this plot the respond- 
ent claims that he has, by immemorial prescription, as also under 
a grant from Bapu, made in 1864, a right to raise flictlak, or 
young lice plants, to be iransplanted elsewhere. The agreement 
of 186 i recites the user as having obtained from former times, 



BOMBAY SERIES, 


and Bapu gave the right to respondent to use the land every year ^98, 
for raising malai, and, after it was removed, to cease to use the Sfm^abax 

land. The grant is stated to be nirantar, and Bapu agrees to pay 
compensation in case of obstruction. It is this covenant about 
compensation, and the use of the word mrantar in the giant with- 
out further specification, and finally the absence of all mention of 
the land owned by respondent in which the transplantation was 
made, — it is these circumstances that are relied upon by appellant’s 
counsel as reasons for his contention that the grant was a license, 
and not an easement or lease of the lauds. The Courts below have, 
on the other hand, found that in this village of Halkarni, only a 
few lands are suited for the purpose of raising malak , and that the 
other lands can grow no rice unless it is transplanted from these 
low-lying lands. The obligation of the owners of the low-lying 
lands to those who own the upper dry lands is not confined to 
the plot m dispute. The liability is general, and is imposed by 
custom, and attaches to the lands by leason of their respective 
situations (Exhibit 58). It is in evidence that the respondent- 
plaintiff has lands of his own in the dry part of the village area 


Jaxawaot. 
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1898. personal covenant was not intended to destroy the right, hut to 
sraraABM confirm it. This is no doubt an easement of the nature of pro- 
Uyvwust. fit* a pienchr appurtenant to land. This last class of bencficni 
enjoyment is not technically regarded as easements in English 
law, but the Indnu Eis • meats Act includes this under easements. 
Illustration (tl) to section d of the Act mentions the ri'ht to 
pastuie "cattle in anothei per' on’s lands, or to tike ^sh out of a 
tank, or timber out ot the foiwt of another man as insane s of 
casement, and the present light resembles these easunents In 
RairaLndniu v. U»ui died <>>, there is an illustration of ' r ght 
in tlio nature of a liccusc, pure and simple. The ju Ig.mnt m 
that case lelers to an English case-Doe v. Woo ?«— whit ' the 
distinction between a license and the demise of a i ink rest m 1 uid 
is clearly laid down. If the authority gave only a right to dig 
ior tin or other metals, and remoxc the ore so dug out, it was of 
the Batme of a license ; hut if the grant demised all the ores exist- 
ing in any particular area, then it was a demise of interest in land. 
The right claimed here conferred on the respondent the use of tlio 
land for a certain pait of the year for raising r.ee pi nits for the 
purpose of transplanting them to his own land. The respondent 
has excicised this right from time innnemou ik <■ e., ot k ' dSt ior 
50 or 60 j ca> s before the agreement of 186 I , and since then don n to 
1803-94; against the grantor Bapu and lib sons. Such i light, so 
attached to his lands, and so enjoyed, cannot be legaidel es „ moie 
license not binding upon the original gtantoi’s end hm smi s mort- 
gagee, the appellant. It is not a personal license revokable at the 
grantor’s pleasure. It is an easement, or more correctly a per- 
manent lease of the land for a portion of the year for a specific 
purpose. We must, therefore, overrule this contention of the 
appellant, and rejecting the appeal confirm the decree vita costs 
on appellant. 

1,, Deciee con fir, mi 

f , (l) (1S02) 18 Mad , 280. (-) \1319) 2 B and Aid., 724. 
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APPELLATE CIVIL, 


Before M-u Justice Bar sons ami Mr. Justice Banftde. 

Bxll DIYALI (obiginal PLAiNTTirr), Applicant, v. IDEAL \L yvp 

iNOTITE (ORIGINAL DEELNimrs), OPPONTBs T;>.* 

Lunatic — Gmidian of the person of a lunatic not competent to we'in respect 

ofthelun ttic\ estate— Cuil Procedure Code (AH XIV of 1882), Sec. 140 — 

Guardian — Big J it to sue — Practice — Procedure . 

A guardian of the person only of a lunatic has no light to bring a suit in 
iv spec t of the lunatic’s estate. The immgei of the lunatic’s estate is the only 
person vho can ii stitute such a suit. 

The word e * guardian 7 in sect’on 410 of the Oivil Froceduic Cole (Act XIV of 
1832) as amended by Act YIII of 1890, when apphed to a luir*t e means the 
manager of his estate. Undei this sect nn a pei son other linn the guardian 
of the estate c m also sue vifch the leave of the Court. 

Applic ALTON under section d!?2 of the Code of Civil Pro- 
cedure (Act XXV of 1SS2). 

One Ichhalal Viijbhukan died in 1801 possessed of ancestral 
property v orth about six Likhs of rupees. He bad three sons, 
Xavnidlal, Iliralal, and Chotalab 

Navnidlal was adjudged a lunatic under Act XXXV of 1858. 
His wife Bai Divali was appointed guardian of his prison, and 
bis brother Hiralal was appointed manager of bis estate, under 
sections 9 and 10 of the Act. 

In 1897 Bai Divali, as guaidian of the lunatic, applied for 
leave to sue in formd panpn is fox partition of the lunatic's share 
in the ancestral property. 

This application was rejected by .the First Class Subordinate 
Judge of Surat on the ground that Bai Divali had no right to 
sue, and that the only person, who could bring a suit in respect 
of the lunatic's property, was the manager of his estate and not 
the guardian of his person. 

Against this order Bai Divali applied to the High Court under 
its extraordinary jurisdiction, 


ls9S, 

August 
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Goverdhaamm 31 . Trijpath for applicant The applicant is 
tho guardian of the poison of the lunatic on whose behalf tho 
suit is to he instituted. The lowci Court is wrong in holding 
that the applicant is not entitled to sue. The provisions of the 
Code oi Ci\ il Pioc dure ulitmg to suits by minors are made 
at plicahle tei suits hy 01 on helulf of lunatics. The last clause 
oi section f tO oi tlu Ceido provides that a person appointed a 
guardian ot a mmol cm hung a suit on behalf of the minor. 
This clause is ad 1. d hy sec turn 5J of the Guaidians anel Wards 
Ac t M II oi 1690. I u that Act the w < >ul •' guardian ” is defined to 
bo a person having the caio of the poison of a minor or of his 
propei ly, or of both liis pu sou an 1 property. In other words, the 
woul c ‘ guardian ” means both a guardian of the person and. a 
guaulian of the piopeity of a minor. That being so, a guardian 
of the i ei son oi a minor or a lunatic can institute a suit under 
section i 10 of the Cole. Before this section was amended by 
Act VIII of 1S10, any adult person, whether a guardian or not, 
could ue as next fneu 1 of a minor The applicant is the wife as 
well as guardian of the lunatic. She is, therefore, competent to 
-u<\ In the pu.sent cise, if she weie dehaned fiom suing on 
behalf ci the lunatic, his interest would not be safe m the hands 
of the ckfentlants. 

Maenhenon (aith ClnU^ Mai a.ul Malvi) for the opponents 
— Tin applicants husband was adjudge! to bo. a lunatic under 
Act XXXV of 1358. The opponent was appointed a manager 
of the lunatics estate unler section 9 of the Act. The whole 
estate of the lunatic is now veAcl in tho manager so appoin e .. 
Under section 11 of tho Act the manager has the same power m 
the management of the estate as might have been cxeicisec jy 
the proprietor if he had not been a lunatic. He alone as re 
power to collect and pay all debts and liabilities duo to or by 
the estate of the lunatic. He is, therefore, the only person who 
can bring a suit iu respect of the lunatic’s estate. And it is t ic 
invariable practice, both here and in England, for the committees 
of the estate of lunatics to institute suits or other proceedings 
on behalf of lunatics. Section 440 of the Code of Civil Pro- 
cedure does not alter the existing law on the subject. The word 
*• o-uardian ” as used in the section, so far as it is applicable to a 

O 



VOL. XXIII*] 


BOMBAY SERIES. 


lunatic, means the manager of the estate of a lunatic* Moreover, 
the applicant has no right to sue for a partition of the ancestral 
property while her husband is a lunatic — Dayabhai v. Umeil 

Pabsoks, J. : — -The Subordinate Judge, First Class, rejected the 
petition of the applicant for permission to sue as a pauper on the 
ground that it was presented by an unauthorized person. 

It was presented by the applicant (the wife of a lunatic) who 
had been appointed the guardian of the person of the lunatic 
under the Lunacy Act, XXXV of 1S58, and it asked for a sever- 
ance of the share of the lunatic by a partition of the joint family 
property. A different person had been appointed manager of 
the estate of the lunatic, and the Subordinate Judge was of 
opinion that the manager alone had the power to biing a suit in 
respect of the estate of the lunatic. We think that ho is right. 

The contention of the applicant is that she, having been ap- 
pointed guardian of the person of the lunatic, comes within the 
definition of guardian in section 440 of the Code of Civil Pro- 
cedure, and that as such she has, if not the sole right, yet the 
right to bring any suit she pleases in respect of his property. 

Whatever may be the meaning of the word “ guardian ” used in 
the clause added to section 440 of the Code of Civil Procedure 
by the Guardians and Wards Act, 1890, when minors are con- 
cerned, we have no reason to suppose that the Legislature, when 
making the addition, intended in any way to alter or affect the 
existing law in respect of the persons who alone are entitled to 
bring suits on behalf of the estate of a lunatic. The provisions 
of that section have by section 463 to he applied to lunatics 
mutatis mutandis , and we cannot construe the word u guardian 33 
in section 410 to mean a guardian of the person who is, by the 
Lunacy Act itself section 13, given only the care of the person 
and maintenance of the lunatic. We must take it to mean the 
manager of his estate, who alone has the right to bring a suit in 
respect of the estate of the lunatic as being the person in whom 
by section 14 all the powers of management of that estate are 
vested, and who has to provide for the maintenance of the 
lunatic. It would, lead to endless confusion if, in cases where 

(1) F. J. for 1S96, p* €34. 
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two is taft a guardian oi the person and a manager oE the 
estate of a lunatic, we mere to rule that each had the power to 
s m The Loehlatare has provided for this eontrngency where 
a neat friend has to be appointed (see the ad®, on to soctron 
413 made by the Act of 1890), hut it has used the single void 
« ouaidian ” in section HO, theicby, iu our opinion, indicating 
that inactive of the name of the appointment, the guanhan 
intended in tt must ba\e the poaer to bring a smt uhich he 
could only hate in tho case of a lunatic by urtue of his being- 
appointed the manager of the cstate,-in other ivoids that 
the person denominated guardian must mean t ie peison ^j 0 _> 
himself competent to sue. A g»»dUn of tho person only of the 
lunatic has no such power. While, however, holding that the 
SrdinatcJulgews, right in deciding that tho appheatmu 
was presented by an unauthorized person, we must r* ‘ 
ho was v ion- in summarily rejecting the application. Unde 
section 410 aV» other than the g-ilian is ^ 
to institute a suit with the leave of the Couii. The Subordinate 
Judge should have followed the provisions of that section 
and determined v hether or not such leave should he given. W t 
ie verse his older for this reason and return the applica ion 01 
htni to dispose of it according to law. We express no opinion 
on the new point raised before a, as to the right of the lunatic 
to a separate share. We make e W, co-ts in tho cans . 
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Seooxb appeal from the decision of F. O. 0. Beaman, District 
Judge of Belgaum, reversing the decree of Rao Salieb V. V. 
Tilab, Subordinate Judge of Cliikodi. 

Suit to lecover possession of land* 

The following arc the only facts in the case material to this 
repoi t. 

In 1S68 the plaintiffs father Xarsapa, in order to defiaud his 
ci editors, mortgaged the land in question to one Jivajx Tiegal, and 
in 1873 the plaintiff’s brother Rama (with the plaintiff’s consent) 
for the same purpose sold it to the moitgagee Jiviji. Notwith- 
standing this mortgage and sale ; howc\er J , Naisapa and his son 
(the plaintiff and Rama) remained in possession until 1880. In 
that year the son of Jivaji (the moitgagee and vendee) sold the 
land to Shidapx (defendant No. 7) and the latter obtained pos- 
session. It was disputed at the healing whether Shidapa re- 
mained in possession, but the allegations relating to this point 
are not mate* ial to this report. 

In 1895 the plaintiff brought this suit to rceo\er possession 
of the land. The Subordinate Ju Ige passed a decree in his fa- 
vour, holding that he wa^ not estopped from asserting Ins clahn 
by the mortgage and sale in 1868 and 1872. 

On appeal, the Judge reversed the decree and dismissed the 
suit, holding that the mortgage and sale were fraudulent trans- 
actions and that the plaintiff having thus parted with his estate 
the Court would not assist him to recover it* 

The plaintiff preferred a second appeal. 

Mahadev V . Bhat for the appellant (plaintiff) The fraudu- 
lent sale in 1872 was really the fraud of the plaintiff’s brother, 
and the plaintiff is not precluded from recovering - Sreemntty 
Delia v. Bimola {l) ; Par am Singh v. Lalji Mal (2 K 

Balaji A* Bhagvat and Dhondu P. Kirloshar for respondents 
(defendants); — The plaintiff cannot be allowed to benefit by 
his own fraud. The lower Courts have found that the mortgage 
and sale were in fraud of creditors. By that fraud the plaintiff 
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lost possession and cannot now recover it —CJbenvirappa v. Put- 
tappa (1) , YaramaH v. Chimdru PapayyaP' ; Babaji v. Krishna 3 >, 

Faeean, C. J. (after discussing other questions raised in the case 
continued.—) But assuming that Shidapa did regain, and is now 
in possession of, the land and that he claims to retain such pos- 
session on the strength of the mortgage and sale by Narsapa and 
his son Bama to Jivaji Tregal and of the sale by the son of the 
latter to himself (Shidapa), the question which has been discussed 
by the District Judge and my learned colleague arises. I do not 
enter upon the distinction which my learned colleague diaws 
between a fraudulent conveyance in England and a fraudulent 
conveyance in India, but tako the facts as they aie found. I lie 
Subordinate Judge finds that the sale to Jivaji was fictitious and 
that the defendant No. 7, Shidapa, acquired nothing by his pur- 
chase. The District Judge raised these issues : - 

(3) Is the plaintiff estopped from asserting his titl e to the land 9 

(4) In view of the fact that the plaintiff confessedly sold 
fraudulently to Jivaji, from whose son the defendant No. 7 al- 
leges that he purchased bond fide and for valuable considera- 
tion, what right has the plaintiff (a) against him ; (5) against the 
defendants Nos. 1—1 in possession whom he wishes to eject ? 

The findings are On the 3rd issue that the plaintiff is estop- 
ped, and on the 4th issue that the plaintiff has no right remain ng 
against defendants Nos. 1 — 4 or defendant No 7 

The District Judge does not anywhere set out the exact nature 
of the transaction. The nearest approach to it is found in the 
following passage : — 

“The original mortgage to Jivaji Tregal was admittedly a 
fraud and intended to operate against honest creditors. It ad- 
mittedly did so. Assuming for the sake of the plaintiffs argu- 
ment at this bar that there was a distinction beween the mortgage 
to Jivaji Tregal and the subsequent sale to him, inasmuch as the 
mortgage did, while the sale did not in fact protect thp property 
from the creditors, it, remains plain to all that the origin of 
Tregal’s connection with the pioperty was in fraud, and that 
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since the sale was admittedly pursuant to and in completion of 
the mortgage, the same taint affects it.” Later on he writes : Hosapa 

“ The plaintiff having perpetrated a fraud and pursuant thereto Narsap 
parted with his estate, neither law nor equity will help him.” 

The above findings taken all together appear to mo to repre- 
sent the following state of facts —By a mortgage and sale, which 
formed one single transaction, the plaintiff convened the property 
in question to Jivaji Tregal for the purpose of defeating the 
Maims of honest creditors, who were in consequence defrauded ; 
that the said Jivaji Tregal or his son transferred the estate thus 
conveyed to Jivaji to the defendant Shidapa ; that Shidapa 
under colour of the above deeds ousted the defendants "Nos. 1 — 4 
from the propeity, and that they (defendants Nos. 1 to 4) recovered 
possession through tho Court of the Mdmlatdar. The plaintiff 
now seeks to recover the estate which he conveyed away m older 
to defraud creditois from the defendants Nos 1 — 4 and Shidapa. 

The law applicable to that state of facts is, iu my opinion, that 
lad down by Benson, J., in Ynramati Ktishnapyax. Chtndru 
Papayya (n , which I think that we should follow in prefer- 
ence to the Allahabad decision in Ten am Singh v. Lalji Mai 2 ). 

There is no question of estoppel in the matter. When Loth par- 
ties are equally conversant with the true state of the facts, it N 
absurd to refer to the doctrine of estoppel. The rule is in pan 
delicto potior est conditio possidentis. Equity will not lend her 
aid to enahlo a successfully fraudulent plaintiff to avoid the coils 
which his own fraud has woven around him. All the Courts, 
except the Allahabad Court in the above ca=e, ieftr to the Eng- 
lish authorities to guide them in this matter. I am of opinion 
that they rightly do so. The judgment in the Madras c.ise, 
which I have referred to, gives, I think, succinctly the result of 
the English authorities. Therefore, I consider that we should 
follow it. The Calcutta decisions in Gohculhan Singh v. Bitu 
Boy 3) are to the same effect, though the learned Judges have not 
stated the law so elaborately as has been done in the Madras 
to which I have referred. The decree is confirmed with 
eo a ts. 

(X) (1897) 20 Mad., 326. (2) (1S77) 1 All., 103. 

(3) (1800) 23 Calc., 962 at p. 966. 
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{11 (IS 87) 11 Bowi., 708. 


'2) (1807) 20 Mad., 333. 


FfMOJ!, J. (after dealing with other questions in the case con- 
tinued s— ) Rut as regards Shidnpa tho ease is different. As 
this man claims under a title derived from Naisapa, he cannot 
dispute tho fact of Nm-«i ads ownership. Ho says he is in pos- 
session, and if this is <- 0 , the question arises whether, as against 
the plaintiff, w ho alleges that the conveyance to Trc gal was a 
sham liansaction entered into to defeat creditors, he n entitle 
to retain possession. Tho District Judge, without determining 
whether Shidapa was a lono-fide pmcha-er for value or whether 
the plaintiffs claim is haired hy limitation, has held that the 
plaintiff alleging a fraud on creditor, which ho has found to he 
successful, cannot maintain this suit to recover possession. To 
support this view he relies on the decision in Ghenvirap'pa v. 
Puttcqi2)a a \ hut though many of tho remarks in that case are 
in favour of the important principle for which the learned Dis- 
trict Judge so ably contends, the decision cannot he cited as 
an authority governing the present case, inasmuch as the point 
decided was simply that a party to a collusive decree is hound 
hy it. Quite apai-t from the equitable considerations referred 
to hy the learned Judge, that decision seems to depend really 
on section 13 of the Civil Procedure Code See Fa, a larajulu 
-v. Siiiiu-asula*. Here, however, the question is unaffected by 
any deeme between the paities. The plaintiff in effect says: 

« ijhe ] an d js mine, because though I assented to a deed in favour 
of the defendants* vendor, and put him in possession, the trans- 
action was a sham transaction and had no effect in conveying 
any proputy to him. 35 Now, assuming the facts alleged to bo 
proved, it is difficult to avoid the conclusion that the property 
still remains in the plaintiff The mere execution of^a con- 
veyance and transfer of possession docs not appear sufficient, in 
India, to effect a change of ownership, unless there he an intention 
to convey. The intention, I think, is essential to the conveyance, 
•qqjis js obvious in the case of a man who signs a conveyance in 
ignorance of its contents. The surrender of his property to 
another is an act of the will, and if there is no will, there is no 
Surrender. A foiiiori , if, the attention being diiected to tho 
nature of the deed, the will is excited, not towards the surrender 
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of ilie property, but towards its retention, there can, I think,. be 
no conveyance. Of course, if the opposite party, in whose favour 
the deed purports to be executed, is ignorant of the intention and 
takes the property believing that it has been conveyed to him, the 
law of estoppel will intervene for his protection. But if he, too, 
knows of the want of intention to convey and assents to the 
proceeding, no question of estoppel seems to arise. In such a 
a case the decisions in Tillaicchancl v. Jit an al and Abdul Eye 
v. Mir Mohammed® show that the property remains in the 
original owner. Referring to these cases, tbe Chief Justice in 
Sadasldv Taman v. Tnmhah BivaJcar'^ said (p. 170): ct In India, 
where the lenami system is common, it has been recognized by 
our Courts that there may be a sham conveyance, which, though 
registered and delivered to the grantee, not being intended to 
pass the property, but merely to be used as a blind to deceive 
creditors or others, conveys no estate to the nominal grantee. ” 
In such a case possession is given not under the deed, the ex- 
ecution of which has no bearing on the real transaction between 
the parties, but under the private arrangement. 

The question, then, arises whether, when the owner of the 
property seeks to lecover it, the Court has any discretion to 
refuse him its aid. Doubtless the private arrangement, bcin, 
ex Jiypothesi in fraud of creditors, is a void agreement, and if it is 
necessary for the plaintiff to rely upon it to support his claim, 
his case must break down. But is it necessary ? The general 
rule of law, I believe, is that a man is entitled to possession of 
Iris own property unless the defendant can show some right for 
retaining it. It may, therefore, be argued that the Court has no dis- 
cretion in the matter, and it seems necessary to consider the point. 

In Uangammol v. Venlatachaii ® and Yaranati Ki ishnayya v. 
Olnmdru Pagmyya (5) , the Madras High Court refused a decla- 
ration of invalidity in respect of certain collusive deeds ; but as 
those were suits under section 89 or section 42 of the Specific 
Relief Act, in which a discretion is reserved, they are not exactly 
in point. They leave open the question whether, when a claim 


(X) (1873) 10 Bom, H. C. Bep., 210. 
(2) (1883) 10 Cal.* 016, 
m (ISO B) 28 Bom., 140. 


(4> (1S95) IS Mad., 37S ; (1896) 20 
Mad., 3*23. 

(5) (1S97) 20 Mad., 326. 


43k 


ms. 


Homm- 

KANSAS! A. 


um 

ximr 

V. 

V I*FR i - 



(.1) Ante? 140. 

(2) (ISS9) IS Mai., 41i 
TO (1893) 23 Cal., 400. 
(1) (1372) 13 IV. E., 4S5. 
TO (1375) 24. W, It,, 391 
(Q) (1377) 1 All#j 403* 


1S9S. 


V. 

IfiKSASA. 


the INDIAN LAW REPORTS. [VOL. SXIll. 


„ , - v woul a not have come within the 

" b .“cS rfWiV “ «“ d > there ,T 

Se ££*>• (« ***> ^ 

relief without fi ® . tlnis pieliminary step ap~ 

mcmr.TrmlakVzvalar ),l • y Pmmn sami & and SAa» 

pears unnecessary,^ See y ^ (3) ^ wMch their Lordships 

the plaintiffs allegations aio suhstan- 
said (p. 466) • Mere, * intended to bo opera- 

tiated, the deeds m ques i tire, no matter whether 

tive, and, therefore, would not he operate, 

they are set aside or not. ’ 

• i Winn whether, notwithstanding the fraud- 
Ontlre simple questmn^ ^ ^ 0 wner is entitled to 

xxlent execution o ^ ^ o£ p]lod B ilee v. Ooor Sarun 

recover his pi°P e J’ Goboollah Sikdar (5) and Taram 

Boss W, Bylunt Nath to ’ ^ ^ £avour . But the last 

% T> Mal . ‘ w Jl a decree had to he set aside, is 

of these three cases, in . . Court in Chenvirappa v. 

inconsistent with the decision ff . y> JBallal ® 

PuttappaW. The cases o ai f lib at first sight 

a ndLW« *»««• V -"Tffs a f ur ’live been explained 
seem authorities in the plamt.fi s & ?«» 1 ? (10) ^ owing 

in Chenvirappa v. and B« ^ the 

to special circumstances cepent^ setting up the fictitious 

defendants, who were moi gagee., intended to shield the 

f0 rm of the transaction In ZenuUp Debia v. 

property from the claim Krishna the defendants in 

Pinola SooniureeV anc a V* ^ unre J lifcy 0 f the deeds re- 
possession were allowed to 1 Amarenclro Nath 

lied oh hy the plaintiffs. ^ ^ fato e*ecl, the 

* t e the fcah 

rjlamtiS was allowed to get rene 

of a collusive deed. But in 8n,Sv. ^ ■ 


VOX* XXIII.] BOMBAY SEBIES* 413 

where the fraud was complete, the claim of a plaintiff seeking to 1898. 
recover possession from his so-called benamidar was rejected* Hoxapv " 

This last decision should, I think, he followed. I know of no Nabsata. 


technical rule compelling the Court to pass a decree for posses- 
sion, and the mere fact that in this country the owner is not 
obliged to sue to get the deed set aside as he would probably 
have to do in England, does not seem any ground for coming to 
a result different from that at which on similar facts Courts in 
England would arrive in exercise of their equitable jurisdiction. 
The distinction in the form of the suit is merely nominal. If 
relief is granted, the fraudulent object, namely, the preservation 
of the property by the owner, is achieved through the action of 
the Court. And, whatever may be the form of the suit, whether 
cancellation of the deed or for recovery of possession, the object 
is one for the accomplishment of which no Court ought, I think, 

* to render any assistance. 

Where a defendant in possession proves that he is the real 
owner and that the deed under which the plaintiff is claiming is 
fraudulent and collusive, he is left in possession, because the 
plaintiff has no just claim to the property. He owes his safety, 
not to the Court's action, but to the fact that he is in possession, 
and the plaintiff cannot establish a right to turn him out. But, if 
we look to the substance rather than the form, similar reasoning 
seems to apply when the original owner, after a successful fraud, 
seeks to recover possession from the benamidar. In justice he 
has no right to the land which ought to have been sold for the 
benefit of his creditors, and the Court, therefore, will not give 
^ him what he is not equitably entitled to. In the one case, as in 
the other, the Court considers whether the plaintiff can make 
out, not merely a technically correct title, but also a sub- 1 
stantially just one* Where the fraud is not completed, it may 
* well be contended that, as the collusive transaction has not really 
frustrated justice, the original owner still retains a good claim 
to the property. 

For the foregoing reasons I would confirm the decree witlu] 

: * costs# 
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Decree confirmed . 
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Where the pleader who applies for an adjournment is accompanied by a recog- 
nized agent of the party, but tho latter neither makes any application, nor docs 
any act, the question is whether he intends to appear and in fact does appear for 
the party in the exercise of his powers under section 3G of the Civil Procedure 
Code. That section is merely permissive and enabling. If the recognized agent 
although able to do so does not think proper to conduct the case on behalf of his 
principal, his mere presence in Court is not an “ appearance ” in the suit. An 
appearance may be made by a pleader or a recognized agent : but the concurrence 
of the pleader or agent is essential. As soon as he ceases to intend to represent 
the principal, the latter is unrepresented. 

Section 38 of the Presidency Small Cause Courts Act (XY of 188*2) does not 
preclude a plaintiff whose suit has been dismissed for default from applying 
under section 103 of the Civil Procedure Code (Act XIY of 3882) to have the 
order of dismissal set aside* There is no inconsistency between the two sections. 
A plaintiff whose suit has been dismissed for default has two separate remedies 
under different enactments. If he chooses to apply for a new trial under section 
38, he must do so within eight days. If he prefers to apply for an order setting 
aside the dismissal under section 103 of the Civil Procedure Code, he can do so 
within thirty days (Limitation Act, XY of 1877, Schedule II, Art. 163). 

Case stated for the opinion of the High Court under section 
617 of the Code of Civil Procedure (Act XIV of 1882) by C. W. 
Chitty, Chief Judge, and Khan Bahadur Hormusji Dadabhai, 
Fourth Judge : — - 

*1. The above two suits, which were suit and cross-suit 
between the same parties, were placed on the board of the Fourth 
Judge for hearing on the 29th October, 1897, 15th December, 
1897, and the 1st February, 189S. Ou each occasion they were 
adjourned by consent, and on the last occasion the adjournment 
was granted to the 23rd April, 1898. 

2. On the 23rd April, 1898 (Saturday), Mr. Davur was in- 
structed for the defendants in the first and plaintiffs in the second 
suit. As he was unable to attend, Mr. Dadysett held his brief 
and appeared on his behalf as authorized by Rule XVII of the 
Rules of this Court. Mr, Dadysett,. who was accompanied by 
one Bunsidhur Nathuram, the muniin of his clients, applied for 
two months' adjournment of both suits. He was unable to state 
what was the defence, if any, to the claim of the plaintiffs in the 
first suit. The adjournment was refused and Mr. Dadysett said 
■ that he withdrew from the case. Both suits were then and there 
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disposed of, the claim of the plaintiff* in the first suit being 
decreel the second suit being dismissed as for non-appearance. 

• 3 On the 7th May, the said Bunsidlmr Nathuram instruct- 
od Mr. Brown to apply for a rehearing of both suits. He made 
an affidavit m which ho described himself as the niumm of the 
defendants in the first and the plaintiff* in the ^nd suit. Ho 
stated the facts out of which the suits arose. Ine btli paia. of 
his affidavit as to what happened on the 23rd April contains some 
misstatements, but he offered to deposit the amount of the claim 
in the first suit in Court. The Fourth Judge i.gardmg the 
decree as * V arte granted a rule mri for a new trial on deposit 
of the amount. The lule finally came on for hearing on the 1st 
June last, when it was made absolute. 

“i The plaintiffs in the first and defendants in the second 
suit appealed to the Full Court, consisting of myself and the 
Fourth Judge, to have that order set aside on the ground that the 
Fourth Judge had no power to make it. The matter was argued 
before us on Tuesday, the 5th July, 1898, when we reserved 

judgment. 

« 5 _ xt should be stated that we are agreed that Bunsidhur 
Nathuram must he regarded as the recognized agent of the 
defendants in the first and plaintiffs in the second suit. He was 
admittedly their munim, who was carrying on their business 
in Bombay, they being residents outside the jurisdiction of this 
Court He, therefoie, falls directly within the definition ot re- 
cognized agents contained in section 37 (c) of the Civil Procedure 
Code As to how far he was conversant with the facts of the 
case (he states them very fully in his affidavit), or to what extent 
he was instructed by his masters, we cannot say. 

“6. The sole question for their Lordships’ consideration will 
be, whether, under the circumstances above stated, the suits must 
be" considered as having been disposed of under sections 100 and 
-102 of the Civil Procedure Code (Act XIV of 1882) respectively, or 
whether they, or either of them, fall within the category of con- 
tested suits as defined by section 38 of the Presidency Small Cause 
Courts Act (XV of 1882) as amended by Act I of 1895. 
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u ?. So far as the Code of CI\il Procedure is concerned, both 
suits appear to stand on the same footing. Sections 100 and soo 
102 prescribe the procedure c if the plaintiff appears and the ooo 
defendant does not appear 1 and c if the defendant appears and 
the plaintiff does not appear. 9 By section 36, appearance can be 
made by the party in person or by his recognized agent or by 
a pleader duly appointed. Chapter VII of the Code draws no 
distinction between appearances. It does not, that is to say, 
recognize an appearance for a limited put pose, nor does it make 
•allowances in the case of a person appearing by a pleader par- 
tially or imperfectly instructed. In our opinion, therefore, it 
follows that, if the wording of the sections in Chapter VII is to 
be strictly construed, the defendants in the first and plaintiffs in 
the second suit must be held to have “ appeared 99 on the 23rd 
April, 1S98, as not only was their advocate but also their munim 
in Court. 

(C 8. There is, far as we are aware, no definite ruling of the 
Bombay High Court on the subject. In Calcutta under the old 
Code it was held that where a counsel applied for an adjourn- 
ment, and on its being refused said he did not appear fur- 
ther, that the decree was ex parte : see AdmLiisfoator General of 
Bengal v. Lala Bgarani^K In the recent case of Ramperinb Mull 
V. Jaleeiam AgurwallaU^ the plaintiff instructed his counsel to 
mo\ e for an adjournment. It was refused ; the case was dismissed 
for want of prosecution. The head-note is quite misleading, and 
from the body of the report it is difficult to ascertain whether 
the plaintiff was or was not actually present in Court. It would 
rather appear that he was. The learned Judge, however, did not 
actually decide the question whether or not the case fell within 
section 102 of the Civil Procedure Code, but dismissed the appli- 
cation on the merits. 

ts 9. With regard to Suit No. 14928 of 1 89 7 , it should be noticed 
that this suit stands on a somewhat different footing, because of 
the wording of sections 37 and 38 of the Presidency Small Cause 
Courts Act above mentioned. The explanation to section 38 
defines all cases to be <f contested in which the decree is made 
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otherwise than by consort of or in default of appearance by HZ* 
defendant” This makes no oveeption m the case ot sm s m 
\\ hich the defendant appeal s and domes the < hum, and w n < 
dismissed for non-appearance of the plaintiff. If tins sec ion >e 
taken liteiallv, it would follow that sudi suits vaa^t he regaula 
a, contested, and that the plaintiff has only eight claysm uluch to 
come in and sot aside the order of dimibsal. Such a decision 
would bo somew hat inconsistent with the application to this 
Court of sections 102 and 103 o£ the Civil Piocedmo Code, which 
would in that case he, to say tlio least, supci tluous, hat it appeals, 
to us that the woiding is clear and admits ot no other interpreta- 
tion. 

'<10. As on full consideration of the matter wo entertain 
doubt as to how it should he decided, and as the point is one of 
great importance and of the most frequent occurrence in tins 
Court, w c submit it for the decision of their Lordships. We have, 
as required by section G18, stayed the proceedings in both cases 
pending the return of this reference. The case being stated by 
the Court &uo uiolv, no deposit has been called for fiorn tic 

parties/ 5 

The Fourth Judge had made a note at the end of the case as 
follows : — 

In making tiro ouhr of tlio 10th JJnt o, 18b«. I MW tha 
Allahabad and Calcutta High Courts. As, how own, I onto, tun some ou> 
the point, I coueui in xu iking tlio ic S cience* 

, Lang (Advocate Cenex al) as f uaicns curi* for the plaintiffs m 
tlie first suit and tlio defendants in tlio second. 

Scot l , amicus ct rue, for the defendants in the first suit and 
tjie plaintiffs in tlio second. 

The following authorities were referred to:— Small Cause 
Courts Act XV of 1882, Secs. 37 and 38 ; Act I of 1895, See. 5 ; 
Jihmackarya v. Fahrappa' 1 ' 1 ; Rauicftancha Panduravg v. Maelftav 
' Punhottam® ; llihheth v. Sayaji Pimp® ; Administrator General 
of Bengal v. Lain, Pyaram^ j Jajiardhan Pohey v. Ilamdhone 
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regarding the suit and the cross-suit as having been disposed of 
under sections 100 and 102 of the Code respectively, set aside the 
decree in the suit and the dismissal of the cross-suit. The ques- 
tion raised before the Pull Court of Small Causes, and referred 
to us, is whethei he had powei to do so. In other words, can 
a party be said to “ appear ” at an adjourned bearing when, m 
his absence, but in the presence of bis recognized agent, who is 
not shown to be conversant with the facts of the case, hrs counsel, 
instructed only for the pui poses of the application, applies for a 
further adjournment, and, the adjournment being refused, with- 
1 draws and takes no further part in the proceeding ? 


The question depends first on section 157 of the Code (Act 
XIV of 1882), which provides that “if on any day to which 
the hearing of the case is adjourned, the parties or any of them 
fail to appear, the Couit may proceed to dispose of the suit in 
one of the modes directed in that behalf by Chapter VII, 0l * 
"make such other order as it thinks fit/ 5 The word “appear 5 ’ 
in this section in reference to the adjourned hearing must liav e 
the same meaning as in sections 100 and J02 and other sections 
in Chapter VII in reference to the day oiiginally fixed for the 
hearing. What, then, is meant by the words in section 100 “ if 
the plaintiff appeals and the defendant does not appear, 55 and 
m section 102 “if the defendant appeals and the plaintiff does 
not appear ” ? Is the mere presence in Court of a recognised 
agent, or the presence of a pleader instructed only to apply for 
an adjournment, an appearance by the plaintiff or the defendant 5 
I he whole of Chapter VII deals with “ the appearance of the 
parties and consequence of non-appearance. 55 The “ appearance” 
to which all the sections refer, is shown by the opening words of 
sections 96, 97 and 98 to be appearance “ on the day fixed in the 
summons for the defendant to appearand answer.” Section 
64 read with Form Ho, 117 ofthefouith schedule, explains the 
nature of the defendant’s appearance in obedience to the sum- 
mons to appear and answer. He is to appear “in person or by a 
duly authorized pleader of the Court duly instructed and able 
to answer all material questions relating to the suit, or who 
s all be accompanied by some other person able to answer all 
moh questions”, on a specified date “to answer the abovenamed 
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plaintiff* ** He is further given notice that, in default of his ap- 
pearance,— that is, appearance in either of the ways specified,— on 
the day abo\e mentioned, the suit will be heard and determined 
in his absence, that is, under Chapter VII, 

Thus the appearance of the defendant mentioned in Chapter 
VII means appearance either (1) by the defendant in person, 
or (2) by a pleader either himself duly instructed and able to 
answer all material questions relating to the suit, or accompanied 
by some other person able to do so. The test of whether the 
defendant has or has not “ appeared y> within the meaning of the 
chapter’, is whether such of the i equipments of the summons as 
relate to appearance have or have not been complied with. If 
the defendant has appeared in either of the two ways specified, 
then he has appeared, and it is immaterial for what purpose he 
has appeared, or what action he has taken'on appearance, and in 
particular that, when appearing, he may not have intended to 
comply with the other requirements of the summons — u to answer 
the above named plaintiff, ” to produce his witnsses, or to bring 
or send his documents. So far as Chapter VII is concerned, the 
only question is appearance or non-appearance. The appearance 
of the plaintiff also must mean appearance by either of the two 
modes specified, for the w ord “ appearance *’ is clearly used in 
Chapter VII in the same sense whether the plaintiff or the 
defendant is spoken of* To these two modes of appearance a 
third must he added, that is, appearance by a party’s recognized 
agent under sections 36 and 37* 

This being what Chapter VII means by “ appearance/* let ns 
consider what happens on the day fixed for hearing. If a party 
wholly fails to appear, that is, if neither he, nor his pleader, nor 
his recognized agent, is present, the procedure provided by the 
chapter is plain enough. The difficulty is where one of them is 
present, but only for the purpose of applying for an adjourn- 
ment, and, when the adjournment is refused, withdraws from 
the Court. Now, taking in turn each of the possible modes of 
appearance just stated, a party, who, on the day fixed, attended 
the Court and personally applied for an adjournment could not. 
In toy opinion, be said not to have appeared. In such a case the 
requirements of the summons, so far as regards appearance, have- 


im 


SOOXDEBIHX, 

Goorhusvb. 


f*TB j- 

rnv m 


42i 


THE INDIAN LAW REPORTS, [VOL, XXIII, 


ISOS. 



been fully complied with. The party has appeared in person ; 
the purpose for which he appeared or the action which he took 
on appearance, is immaterial. Nest, take the case in which, the 
party being 1 absent, an application for adjournment is made on 
his behalf by a pleader who has no otlv r instructions, and whose 
functions are at an end when the adjournment is refused. In 
such a case, has the party appeared within the mcming of 
Chapter A II? I think that he has not. Such of the require* 
meats of the summons as x elate In appearance have not been 
complied with. Appearance by a pleader within the meaning of 
the chapter does not, like appearance by a party in person, mean 
mere presence in Court : it means appearance by a pleader duly 
instructed and able to answer all material questions i elating to 
the suit.” In the case supposed, the pleader is not duly in- 
structed/’ or instructed at all in the suit : ho is instructed only to 
apply for an adjournment, lie is not “ able to answer all mate- 
rial questions relating to the suit 5; ; he knows nothing about such 
questions. So far as appearance by a pleader is concerned, Chap- 
ter VII, read in the light of section 61 and Form Xo. 117, does* 
in my opinion, “draw a distinction between appeaiances/' and 
contemplates appearance by a pleader only if he is duly instructed 
and able as dcsciibed. Lastly, take the case in which, the party 
being absent, the recognized agent is present. It the recognized 
agent accompanies a pleader who applies on the client's behalf for 
an adjournment, but who is otherwise uninstructed, then it is a 
question oE fact whether the recognized agent is able to answer 
all m derial questions relating to the suit, in wdiich case section 
64 (e) and Form Xo. 117 seem to show that the party must be. 
deemed to appear by tho pleader. In such a case the require- 
ments of the summons as to appearance are as fully satisfied as 
if the party had appeared in person and applied for on adjourn- 
ment, and equally in such a case the purpose of the appearance, 
or the action taken on appearance, seems immaterial. It can 
hardly be suggested that the words in section 61 (c) and Florin, 
Xo. L 17 e ' some other person able to answer all such questions'* 
could not include a recognized agent. If, however, the party 
being absent, neither the pleader applying for adjournment, nor 
any person accompanying him, whether a recognized agent or 
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iiotj is ablo to answer all material questions relating to tlio suit, 
tben> apart from section 36, there is no, appearance within sec- 
tion 61 {cl Form No. 117, or Chapter YII ; and the only remain- 
ing question is whether the party appears by his lecoguized 
agent under section 36. That is a question of fact, In connec- 
tion with it, the ability or inability of the recognized agent to 
answer material questions is, of course, immaterial. But section 
30 says only that any appearance required or authorized by law to 
be made by a party nay be m ide by his recognized agent. It does 
not say that the presence of the recognized agent in Court is neces- 
sarily an appearance by the party. The section is purely en- 
abling, Section 3/ only defines the recognized agents by whom 
appearances may be made. If the recognized agent personally 
applied lor an adjournment, that would, under section 36, be an 
application by the party, and such an application would include 
an appearance, as to which it is unnecessary to decide whether it 
would or would not constitute an appearanee of the party within 
Chapter VTI, But if the recognized agent neither made any 
application, nor did any act, the question would be not merely 
whether he was present in Court when the application for ad- 
journment was made, but whether he intended to appear and in 
fact appeared for the party in the exercise of his power under 
section 30. If, at the time, he stated, either in answer to the 
Court or otherwise, that he appealed or that he did not appear 
for his principal, the question of the party’s appearance would be 
definitely determined. If he made no such statement, the ques- 
tion might he difficult to determine ; but in the absence of all 
evidence on the point, his presence at the time of the application 
should not, I think, be assumed to constitute an appearance by 
the party. It is likely enough that he might regard the plead- 
er s appearance for the purposes of the application as sufficient, 
without any additional appearance by himself. 

Applying these principles to the present case, the defend- 
ants in the suit and plaintiffs in the cross-suit did not on 
the 23rd April appear in person. They did not appear by their 
counsel within the meaning of section 157 and Chapter VII, 
because their counsel was neither duly instructed and able to 
answer all material questions relating to the suit, npr accom*- 
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panicd by any other person who is shown to have been able to 
answer such questions. They did not appear by their recog* 
nized agent, because the recognized agent, though present, is 
not shown to have appeared under section 38 on his principals 
behalf. The decree in the suit was, therefore, passed ex peute, 
and the cross-suit was dismissed for non-appearance, and the 
Fourth Judge was competent to make the order setting aside 
the decree and the dismissal. This view of the case is in ac* 
eordancc with Bhimacharya Yganlatacharya v. Fahirappa Anand - 


appa 


CO 


Shankar Bat Babe v. Bad hci Krishna & : Ilira Dai 


v. Him Lai ; Rantahal Rani v. Rameshar Rcm ( ; and the 
Administrator General of Bengal v. Lala Dyaram Das (5) , which 
was referred to apparently with approval by the Privy Council 
in SaJiehzada Zaui-al-Abdm Khan v. Sahebzada Ahmad Ram 
Khan f6 K 

The only other point raised by the reference relates exclusively 
to the cross-suit. It arises in connection with section 38 of the 
Presidency Small Causes Courts Act (XV of 1882) as amended 
by Act I of 1895. That section provides that 

“ Where a suit has been contested, the Small Cause Couit may, on the applica- 
tion of either party, made within eight da\ s from the date of the decree or order 
in the suit (not being a decree passed under section 522 of the Code of Civil 
Procedure) order a new trial to be held, or alter, set aside or reverse the decree or 
order, upon such terms as it thinks reasonable, and may in the meantime stay the 
proceedings. 

“Explanation .— Every suit shall be deemed to be contested in which the de- 
cree is made otherwise than by consent of or in default of appearance b\ the 
defendant.” 

What happened liere was that, after the dismissal of the cross- 
suit, the plaintiSs made an application which is described in the 
reference as an application “ for a rehearing of both suits.” It is 
not stated that the application purported to be made under sec- 
tion 38 j and X infer that the provision of law under which it was 
made was not mentioned. So far as it related to the cross-suit, 
it appears to have been treated by the Fourth Judge as made 
under section 103 of the Code. As the same application relate 

(1) (180?) 4 Bom. H. C. Bop. (A. C.), 200 M f 886) 8 AIL, 140. 

<2) (1897) 20 A1L > 195 « (5) (1871) 6 Ben. L. B., 688. 
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It is, however, suggested in the reference that, as the cross-suit 
was " contested 55 within the definition contained in the cxplana- 
tion, the plaintiffs could only apply to the Court to set aside the 
dismissal within the eight days 5 period prescribed by section 3S, 
and the question is raised whether section 38 is consistent with 
the application to the Small Cause Court of section 103 of the 
Code. In reply to this suggestion, Mr. Scott, who appeared on 
behalf of the plaintiffs in the ci-oss-suit as amicus curia, contended 
that section 3S did not apply to an application to the Court to set 
aside a dismissal for default. He kid stress on the .fact that a 
“ contested ’ suit as defined in the explanation _is a suit in which 
a “ decree 5 is made, and he argued that a dismissal for default 
is not a ‘ decree 55 as defined by section 2 of the Code, but only 
an order. Without, however, discussing that question, I observe 
that section 38 expressly includes applications to the Court to set 
aside “the decree or order in the suit/ 5 and as the explanation 
was clearly intended to be co-extensive with the first paragraph, 
I think that it must be held to include orders which at all events 
are so far in the nature of decrees that, unless and until set 
aside, they put an end to the whole suit. 

But there is another and, I think, sufficient answer to the 
suggestion made in the reference. Section 37 enacts that “ save 
as otherwise provided by this chapter, or by any other enactment 
for the time being'in force, every decree and order by the Small 
Cause Court in a suit shall be final and conclusive.” This saving 
includes Chapter,-, Til and XIII of the Code, unless the procedure 
prescribed by them is inconsistent with that prescribed by any 
specific provision of the Presidency Small Cause Courts Acts, and 
also includes section 38 itself. That it includes to this extent 
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to both the suit and the cross-suit, and, so far as regards the 1898. 
suit, could not have been made under section 38, it is probable 
that, as regards the cross-suit also, it was made not under that r »• 

section, but under the Code. It was made on the 7th May, 00EMtASAJ 

beyond the eight days 5 period mentioned in section 38, but within 
the thirty days’ period prescribed by the Limitation Act for an 
application by a plaintiff under the Code for an order to set aside 
a dismissal by default. 
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Chapters VII and XIII appeals fioui Rule I read with the 
schedule of the “ Rules of piocedure and practice of the 
Com fc of Small Causes at Bombay^ funned by the High ('curt 
under section 9 of Act I of 1S35. So far, then, as section 37 u 
concerned, the ii 0 ht of a plaintiff to apply to the Court tmden 
section 103 of the Code to set aside a dismissal for default, is 
expicssly saved. The only specific pro\ ision of the Presidency 
Small Cause Corats Acts, with which it is suggested that such 
a light may be inconsistent, is section 38. I do not think that 
theie ib any such inconsistency. No doubt, as is p anted our 
in the refeience, a suit which L dismissed for default is a 
contested 33 suit within the explanation to section 38, and 
the section, therefore, applies to it. The explanation L in 
accordance with oidimry language. Whether a suit is con- 
tested or not, depends exclusively upon the defendant. Tho 
plaintiff does not contest ” his own suit, and if he fails to appear, 
the suit is nevertheless contested if the defendant resists it. The 
object oi the Legislature was to gi\e the right to apply fora new 
trial in all except undefended cases. But although section 88 
includes cases to which section 103 of the Code applies, the two 
acmedLs arc not ineoiishtent. As shown in se\ oral decisions, 
the jurisdiction under section 88 is rcchlonal — Sassoon v. Ilur\ij 
JJus Bimini^ 3 Sartawol UauibitChun<l v. Kaniiaiiya 2) ; Sninuisa 
C/iarhi v. Bnlaji Hun ( K Whether in the e^eieise of its discre- 
tion under the section the- Court would ie\isc a dismissal for 
default in the manner contemplated by section 103 of the Code, 
is a question upon which I need expiess no opinion. In any 
event, I can see no inconsistency between the tw o pro\ Lions, and 
no reason why a plaintiff who>e suit has been dismissed for 
default should not ha\e two separate remedies under different 
enactments If the plaintiff chooses to apply for a new trial 
under section 38, he must do so within eight days. If ho prefers 
to apply for ail order setting aside the dismissal under section 
Wo u£ the Code, he can do so within thirty da\ s. As most 
plaintiffs would probably do, the plaintiffs in this cross-suit have 
preferred the latter remedy. 

O) {1396} 24 Cal , m . (2) (1S03) 10 96. 

3) (1606) 21 Mad., 232. 
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Our answer to the question referred is that, in the eh cum- iSOa 

stances stated, the suits must bo considered as havmg been dis- Soowrivt. 
posed of under sections 100 and 102 of the Civil Procedure Code, c<oorS?mu 
respective 1 ^ and that whether or not they or either of them fall 
within the category ot contested suits as defined by section 3b 
of the Presidency Fmall Cause Courts Act, the icrnedy under 
section 103 of tho Code was open to the plaintiffs in the cross- 
suit, Costs will be costs m the case. 

Fulton. J.. : — I concur with my learned colleague in thinking 
that sections 37 and 3S of tin Presidency Small Cause Courts 
Act (XV of 1S82) do not rffecc tho applicability of the pro visions 
of sections 103 and 108 of the Chll Proeeduie Cede (Art XIY 
of 1882) to suits in that Oouii. Section 37 expiessly saves the 
provisions of other enactments and thus lea\ es untouched these 
sections of the Code which ha\e been applied to tin- Pmall Cause 
Couit. Section 38, if it applies to suits dismissed tor default 
(on which point I think it unnece^arv to gbo any opinion), 
may offer an additional remedy to the plaintiff, but dots not 
dcpiive him of the lights confe.icd by section 101 of the Cule. 

I also concur in holding tint the Fomth Judge had jurisdic- 
tion to deal with these suits as it the persons who were defend- 
ants in Suit No. 13201 and plaintiffs in Suit No 1P2S had 
not appeared on the day of healing. On that dry their counsel, 

Sir. Dad} sett, appealed accompanied by their iecogm/<d agent 
and apphed fir an adjournment, When ibis n is ivfiwd, he 
xethed, and the Milt* wete pioecedcd with and oiq>cv J of. 

r ihe learned Chief Judge points out that Clmptei VII of the 
Code docs not recogni/o a limited appearance. Ibis any be so, 
but it is **0 clearly settled by authority that when a counsel or 
a pleader appeals merely for the purpose of asking for an ad- 
journment, his application, if refused, does not prevent the suit 
being tuated as disposed of u paiic, that it seems to be impos- 
sible to i e-open tho question. Mr. J uvtice Strachey has collected 
the authorities on tho subject, I need, however, only refer 
to BhihmJiarfja v. FaLirappa l) as being a decision of tins Couit 
m veil moie ilvan thiity years ago. But there still remains the 
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ouestion whether the fact that Mr. Dadysett was accompanied 
hy the recognized agent distinguishes the case from the one jus 
referred to. Whether this man was or was not able to answer all 
material questions, we have no means of knowing But assum- 
ing that he was able, but for some reason did not think proper 
to°conduet the ease on behalf of his principals, his mere presence 
in Court would not, in my opinion, be an appearance in the suit. 
Section 86, as pointed out by my colleague, is permissive. An 

appearance may be made by a pleader or recognized agent; but 
it is evident that the concurrence of the pleader or agent is essen- 
tial. As soon as he ceases to intend to represent the principal, 
the latter is unrepresented. 

Here Mr. Dadysett, though instructed to ask for an adjourn- 
ment was not instructed to appear at the hearing ; and the 
recognized agent, though present in Court, was, it appears, un- 
willfng to carry on the case. In these circumstances it seems to 
mo that there was no appearance at the hearing of the defenc - 
ant, in Suit No. 13201 or by the plaintiffs m Suit No. 149-3. 
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BJorc Sir LovU Kcshaw, Kt., Chief Justice, and Mr. Justice Fulton. 
BHAUI BHIMJI, Piusiirr, ®. The ADMINISTRATOR GENERAL 
or BOMBAY, Dli-exdaM.* 

Administrator General- Administrator General’s Act {II of 1874), Sees. 17 
and IS -Order to colled assets-Decrcc against deceased’s estate passed 
wior to such order- Attachment of part of deceased’s estate subsequently to 
above order-Claim of Administrator General prior to that of attaching 

creditor* 

On the 16th April, 1898, the plaintiff obtained an ex-paHe decree against the 
defendant as hoir and legal representative of his deceased father, piously to 
the date of the decree {*, on 4th March, 1898% an order had been made by the 
UMi Court under sections 17 and 18 of the Administrator General s Act (II of 
1874), authorizing the Administrator General to collect the assets of the deceased 
and ordering him, if necessary, to take out letters of administration to Ms estate. 
On the 29th April, 1898, the plaintiff under section 268 of the Civil Procedure 
Code (Act XIV of 1882) attached certain money in the hands of a third party duo 
to the deceased’s estate. On the 2nd July, 1898, letters of administration vere 

granted to the Administrator General. 

* Small Cause Court Reference, No. 126 of 1898. 
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Held that, as against the Administrator General, the attachment was void ah 
initio. At the date of the decree obtained in the plaintiff, the Administrator 
General was entitled hy virtue of the High Court’s order to taka possession of the 
estate of the deceased. As soon as that outer -was made, his right to possession 
became paramount and excluded that of the defendant (the son of the deceased), 
who was then no longer entitled to ieco\ er p.i;\ ment of debts due to his father. A 
decree, therefore, subsequently obt lined against the defendant could not, .is 
against the Administrator General, confer any rights on the dectee-holdtr, who 
could not stand in a bettor position than the defendant, his judgment-debtor. 
Tnder sections 278 and 280 of the Civil Procedure Code, the Administrator 
General had the right to hare the attachment remoced, because he was exclusively 
entitled, at first hy reason of the order under section 18 of A> t II of 187 1 and 
subsequently hy his letters of administration, to recor ortho debt, and was not 
subject to any decree which affected his title 
Lalehand v. (JurrdibaiW distinguished, 

Case stated for the opinion of the High Court, under section 
017 of the Civil Procedure Code (Vet XIV of 1882), bv C. "VV. 
Chitty, Chief Judge 

£{ 1. This was a suit brought by the plaintiff as creditor of 
one Devii-las Khushal, deceased, against Kika Devidas, heir and 
leosrl representative of the said Dec idas Khushal, to recover a 
sum of Rs. l.li-VlO-O and costs. Ktka Dec iclas being a minor 
was sued by his guardian ail litem. 

,e 2. On the 16th April an ex- port a decree was passed against 
the said Kika Devidas, and on 29 th April an attachment was 
levied under section 2CS of the Civil Procedure Code against a 
.sum of money lying in the hands of Go\ erdhanda-, Govindji and 
due hy him to the estate of the deceased Devidas Khushal. 

« 3 _ Oq the 1th March, 1898, an order had been made hy the 
Hi<di Court under -sections 17 and IS of the Administrator 
General’s Act (II of 1871), authorizing and enjoining the Admi- 
nistrator General to collect the assets and ordering him, if neces- 
sary, to take out letters of administration to the deceased’s estate. 
On the 2nd July, 1898, such letters were granted to the Adminis- 
trator General. 

« 4. On the 15th August, 1898, the Administrator General 
was brought on the record as party defendant, and a garnishee 
notice in respect of the said attachment came on for disposal. 

(1) (1871) S Horn. H. C'.Rtp , HO (O. C. J ), 
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Admimstba- 
sor General 
oe Bombay. 


I ho tacts ot the case and t}ie reasons for my decision an* 
set out in my judgment, a copy whereof is hereto annexed 
to which I crave leave to refer. 

The questions for their Lordships’ consideration will ho 
“ 0) the attachment bad ah initio ? 

„ " f\ If nofc ’ did ife become bad by reason of the grant of le 

°J ?, din ' n f t! : afci0n t0 ihc -^^biistrator General under sectioj 
oi the Administrator General’s Act ? 

(3) Can the Administrator General now claim to have 
attachment set aside ? 

‘6. The Adniinistrat >r General has deposited in Court R« 
to meet the costs of reference/'* 

The following is the judgment of the Chief Judo- e refei 
to above ° 

Tha plaintiff „a s a creditor at Dcvitlas Kkushal, who dial 

«, , N .r"* er> 1,M - °« «»■««> Jam, aty, ISOS, 
plaintiff filed this suit aeainst Kil™. Tv„-,\i„. „„ .. , , 
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section 17 of the Act. It does not appear that the plaintiff wa s 
aware of this order. On the 18th April, 1898, this Court passe <3L 
a decree in the suit ex parte against Kika Devidas as heir bxl< zl 
legal representative of his father, the said Devidas Khushal. Oxcx 
the 29th April, an attachment was levied under section 26S of tlx <e 
Civil Procedure Code against a sum of money, said to be Rs. 1,000, 
in the hands of Govardhandas Govindji and due by bun to the 
deceased. On the 30th April, 1S98, the Administrator Genera. X 
issued the usual notice by advertisement for creditors and debtor’s 
of the deceased. The notice must have been seen by the plaintiff^ 
as on the 5th May his pleader wrote to the Administrator Genera,! 
to register his name as a creditor. On the 13th June, the Adminis- 
trator General wrote to the plaintiff enquiring if his decree was ojtj 
parte . To this the plaintiff's pleader replied on the 1st July* On 
the 2nd July, 1898, letters of administration were issued to tho 
Administrator General by tho High Court. On the 22nd July, 
the usual garnishee notice was issued against the defendant then 
on the record, Kika Devidas, and the garnishee. Q 11 °^ 1 

August, the garnishee appeared before me and wanted time to 
look into the accounts to ascertain the exact amount due to tlie 
deceased. The then defendant was not served, and as the plaint- 
iff s pleader brought it to my notice that letters of administra- 
tion had been granted to the Administrator Gene mb an ^ bailie 
now represented the estate, I directed a notice to be issued to 
him to show cause why judgment should not be enteied up against 
him at the suit of the plaintiff on the judgment obtained as 
aforesaid, and why execution should not issue thereon. On tne 
1 5th August, Mr. Motilal, for the Administrator General, appeared 
and consented to his name being brought upon the record aspaity 
defendant, and the matter was adjourned for a fresh garnishee 
notice to bo served on the Administrator General in respect of the 
attachment already levied. That garnishee notice came on for 
disposal on the 22nd August, when Mr, Desai, for the garnishee* 
admitted Rs. 900 due to the estate of the deceased, but required 
time to pay. He was ordered to pay the amount into Court by 
Wednesday, the 24th August, and the matter was further « - 
jotirned to that clay for argument. On the 21th August, t e 
garnishee was absent, and had also made default in payment o 
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1893. the money. The usu;>! m<hr in {1 at <*•*'• In to '.Sduii'g. 

' Btiwi the notice, and allow tin f^UUtvi} oul. r t- sta-.d ?«■•*>♦•«<• 

Bs “ ,£ time to enable the j.Laiiiifl’ tu t.ite bti j.- a. It- nn^ht lw 

Abmots advised. Bv con.'Ciit, limu^er <d th 1 1 'iut‘n *, 1 he.ml tl • u* nr- 
o-uments ouflic points iaw«l L\ the Wmr Ui«tur <Hu. ml n 
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whether the prohibiten ordei might md in a\v ea^ t , U dn 
charged as 1 ei ng had against him / ^ G <s or at ten late innu 
the (late of his obtaining loth is of adnbnhhotimi, The J uinf b 
one of some diflieuliy, and tl * deehh u hunt lik* K 1 »btM.fimnh 
practical value in Uk pr< -on I Instame, a- It niu b intp»^dbl* b* 
recover anything from th*' garnishm # At th* vmn tiiu* sf i> a 
point of M»mo importance, and om on which tin might to 1 1 a 
definite ruling* Mr. Canute appeared to argue the matter* and In* 
stated that had he 1* en preheat on tin* loth AuuinUh would nut 
have consented to hie? name being brought on the r< cord, except ou 
the condition that the suit should be t rental as lm\ inglven origin- 
ally filed against him* 'Without conceding that he would bav e had 
the power to imp* nc any such condition on the Court, I may say 
that Mr* Motilah who then appeared for him, rawer suggested if* 
and his name was naturally inserted as party defendant as the 
person now representing the estate of the decanted. It was con* 
tended, in the first plaa, that the order of the High Comt, of 
the 4th .March, authorizing and enjoining tin Adiidni4ruh * 
General to colled the assets, was eipiluhud to the onh i if tin 
Insolvent Court vesting an in&oiv ent% juapmtv m tin Uiiadul 
Assignee, and that after Mich; order no at tacit m* at could issue. 
This contention cannot, I think, prevad. The distinction ! due n 
the offices of Official \ssignee and Idndmdiwtor t hoieral U well 
drawn by West ropp, C«J*(GVmM e/h on 1 h The winding of 
the two ordens is entirely different* In my opinion, the \dmin* 
iskator General empowered under section IS to collect assets is 
much more in the position of a reach or appointed und* r section 
503 of the Civil Procedure Code, and the voiding of those two 
sections seems to be in favour of this view* Then it was said 
that the grant of letters related back to the death of the deceased, 
and that no attachment eouid, therefore, be ievhd against such 
assets* In my opinion, ibis contention also fails, ft is true that 
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since the decision at S Bom. II. C. Rep., 140, the Probate and 
Administiation Act (V of 1SS1) has been passed and section 14 of 
that Act enacts that letters of administration entitle the Admin- 
istrator to all rights belonging to the intestate as effectually 
as if the administration had been granted at the moment after 
Ins death, but there is no saving here as to the liabilities of the 
deceased's estate. It is not suggested that a creditor properly 
and lonujjide paid m full before the grant of letters of admin- 
istration to the Administrator General could be compelled to 
refund any part of the money so paid. Jf earned to its logical 
•conclusion, this conclusion would have that effect. It would 
involve, too, the setting aside of the decree which Mr. Carnae 
admits that he cannot do. Kika I)e\ idas at the date of suit and 
down to the issue of loiters to the Administrator General repre- 
sented the estate of the deceased according to Hindu law. He 
was properly sued in that capacity and the attachment when 
levied was properly levied against him, and it cannot now, I think, 
be set aside unless there is some provision in the Administrator 
GeneraFs Act to that effect. Section 35 was relied upon by 
Mr. Carnae. That section is explicit, but it appears to me to be 
inapplicable to thi^ case, as it was to that decided by Sir M. 
Wesfcropp. This suit was not brought against the Administrator 
General, nor did he represent the deceased or his estate at the 
date of filing the suit, or at the date of the attachment. Besides 
that section, I find nothing in the Administrator GeneraFs Act 
which would justify me in setting a. ide this attachment. It is 
true that a judgment-creditor has no priority over other creditors 
merely by virtue of his decree ; but if a judgment or other cre- 
ditor has legally and properly secured an advantage to himself, 
I am not aware that there is any authority for saying that ho 
can be deprived of it by the grant of letters of administration 
to the Administrator General Under these circumstances my 
decision must be in favour of the plaintiff. I have not come to 
this conclusion without some doubt, and I am glad that the matter 
should go before a higher tribunal The general policy of the 
Act seems to be in favour of a rateable distribution among all 
creditors, but I find nothing in the Act to meet the state of the 
facts which has arisen here. My present order will be that the 
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garnishee paid the amount of the debt Into Couit under protest. 
He then moved the Fall Court to set aside the order for attach- 
ment by seizure, alleging that the Court had no power to enforce 
the oidtr of the 22nd August, 1898, in that way. 

“ 5. The Second Judge and myself were of opinion that the 
Court had the power under section 6JD to enforce its order, hut 

0 / 

as this was a most* important point of practice we delivered no 
formal judgment, but I readily consented to submit this point also 
for their Loid&hips* consideration. 

ie 6* It any be stated that the form of the older of the 22nd 
August* 1S9S, has already received judicial s motion in the case 
of Tooha Go dal v. John Anfonc i, and Sir Ch nle* Sargent there 
distinctly laid down that this Court had power to make such an 
order. If this be so, it must, I submit, follow that such an order 
is enforceable, and if cnfoieeable, then section 619 appears to be 
the prop *r section undei which to enfoiee it. 

ec 7. The sole question is whether such an order as is above 
set out is enforceable under section 619, and relatively under 
Chapter XIX of the Code of Civil Procedure/* 

Scotty for the plaintiff. 

Lowndes, for the defendant. 

The following authorities were referred to —Nillcomul v. 
lieed {2 ' ; Hem fry v. De Penning 3) Emanuel v. Bnd jer 4) ; Fowler 
v. Robei ts v ; Administrator General’s Vet II of 1874, Secs. 17 
and IS. 

FULfOX, J. The facts which have given lise to this refer- 
ence are as follows : — 

The plaintiff was a ci editor of Dev Idas Khushal, who died in 
November, 1896. On 4th January, 18)8, the pi il a tiff filed this 
suit against Devidas* minor son Kika as legal repesentative of 
his father. 

On 4th March, the High Court made orders under sections 17 
and 18 of Act II of 1871, directing the Administrator General, if 

(l) {1887} n Bom., 448. O) (ISSi) 30 Cal , 929. 

{1872} 32 Beng L. 31., 237. <* (1874) L. It., 9 Q. IX, 286. 

(») (I860) 2 Giff. f 226. 
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ncce.-saiy, to apply for letters of administration of the deceased’s 
estate, and authoiizing and enjoining him to collect and take 
possession of the assets. 

On the 18th April an ej- patte decree was passed against Kika 
as legal representative of the deceased. 

2d?of l the £ ctl A p riI attaChm0nfc WaS section 

ofBs 1 000 s VrfT l ° de (ACt XIVonS ^l of a sum 
d t0 be due ]) y one Govinlhandos to the deceased. 

On the 30th Apiil the Administrator General issued the usual 

110hCe by a<lver ^ Iseni ®nt for ereditois and debtors of the deceased 

On the 5th May the plaintiff mote to the Vdministmtor 
General to register his name as a auditor. 

On the 2nd July letters of administration ivere issued to the 
Adimnistiator General. 1 10 U 

Subsequently the Count issued notice to the Administrator 
General to show cause rvlry ju, lament should not bo entered up 

If 3 VtT; 1 th : pl ,r 1 * « - **Z 

as aforesaid, and execution should not issue thereon. 

On the loth August, JI r . Ifotilal appeared for the Adminis- 
trator General and consented to his name being entered upon t ,'c 
reeord as a party-defendant. ’ P U 0 

Afterwards on Gorardhamks admitting that he owed the 
amount, he was drrccted pay int „ Rourt tho s „,„ rf ^ 

1 hereupon the Administrator General raised the question who 
ther the attachment should not be set aside a, being bad a-ainst 

^Stir ony raie from f "° ^ ° [ **• 

the c °" rt o£s '™ ,ic — 
Was the attachment bad ah initio ? 

ofldmMstotte ITT,'?.'* reMOn Ule »e™ 

of administration to the Administrator General under section 17 

of the Administrator General's Aet / 

3 Can the Administrator General now claim to have the 
attachment set aside 1 10 
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To the first of these questions our answer is that against the 
Administrator General the attachment was had ab initio. 

The second, therefore, becomes superfluous. 

1 o the third question our answer is in the affirmative. 

In the case of Lula hand v. Gumiibai (I) it was held that, when 
a creditor had obtained a decree against the legal representative 
of a deceased Hindu as such, execution could be lev ied against 
the estate notwithstanding the subsequent grant to the Adminis- 
trator General of letters of administration. The reason for the 
decision was that at the time of the decree the widow, against 
whom the suit was brought, fully represented the estate, and 
the letters of administration subsequently obtained did not, by 
relating back to the death of the deceased, o\ erride the decree 
obtained against her. The ease occurred in 1871 before the 
enactment of section 11 of Act Y of 1881, which perhaps leaves 
open to argument the question, how iar the decision is still 
binding. But on tins point it is unnecessary for us to express 
■any opinion, for that case is distinguishable from the present, 
inasmuch as in it, prior to decree, no order had been passed si- 
milar to the one here made under section IS of the Administrator 
General s Act. At the ; time when that decree w as passed, the 
Administrator General had no claim whatever to possession of 
the estate, which was wholly vested in the widow. In this case 
on the 16th April, when the decree was passed against the 
■deceased’s son, the Administrator General was entitled by virtue 
of an older made under section 18 to collect and take possession 
of the property of the deceased within the local limits of the 
ordinary civil jurisdiction of the High Court, and if necessary to 
maintain a suit for its recovery. As soon as that order was made, 
his right to possession became paramount and excluded that of 
deceased’s son, who was no longer entitled to receive payment of 
debts due to his father. From that time forward it was to the 
Administrator General, and not to the deceased’s son, that the 
debtor was bound to make payment. Therefore, a decree sub- 
sequently obtained against the son could not, as against the 
Administrator General, confer any rights on the decree-holder, 
who could not stand in a better position than his judgment- 
tv (l q 71) 8 Bom H. C. Rop., 1 10 (0. C. J.) 
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debtor. How far the position of the parties would have been 
changed if the Administrator General had been made a defendant 
prior to decree, it is unnecessary to decide, though the ease of 
Ilmiinabulu v. Cook may be referred to on the point. But the 
entry of his name as a party-defendant after decree could not 
under the Code of Civil Procedure subject him to any liability, 
nor was it contended in argument that such would be the -case. 

Mr. Scott referred to the cases of Fowler v. Roberts and 
Burton v. Roberts '- ‘ , but they merely showed that in Englind a 
judgment-creditor, who had obtained a decree and attachment of 
a debt in a suit against an executor before the right* of the latter 
were superseded under an administration decree, could enforce 
payment from the garnishee. In Emanuel v. Bridget, which 
was also cited, it was held that a creditor who had obtained and 
made absolute a garnishee order, before the bankruptcy order, bad 
a charge to the extent of the attachment on the bankrupt’s estate. 
But cases of this sort do not touch the point now under consi- 
deration. Here the Administrator General’s rights had accrued 
before decree : the defendant at the time when the decree was* 
passed merely represented the deceased’s estate subject to diose 
rights : and those rights could not be impaired by a decree to 
which the Administrator General w as not a party. 

The learned Chief Judge noted that it was not proved that 
plaintiff had notice of the order under section 18. But that does 
not seern to make any difference. There is nothing in the 
section to postpone the title of the Administrator General till 
notice has been given. If it be argued that such a construction 
involves hardship on the plaintiff, it may be answered that we 
are not at liberty to alter the wording of the section, and, more- 
over, that if the plaintiff’s decree were to prevail, the hardship 
to other creditors might be still greater. If the estate were 
insolvent, in which case alone could the question be of any 
importance, the recognition of priority in the plaintiff’s decree 
would lead to bis being paid in full out of moneys in which in 
equity all the creditors were entitled to share rateably. Such a 
result would be contrary to the intention of the Administrator 

a) (1871) G Mai. B. C. Bap., 316, < 3 > (I860) 29 ti, J ., Exeh., 4S4. 

<2) (I860) 2 Gift , 220. G) (1874) L. B , 9 Q. B., 2S7. 
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Generals Act and to tie principle enunciated by Westropp, J., in 
Gamble v\ Bholagir a) in wiicli his Lordship said: “We think it 
more agreeable to the justice and equity of the ease that there 
should be a distribution of the property of an insolvent amongst 
his creditors at large than that individual creditors should carry 
off the whole fund.” 
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In these circumstances it appears clear that under sections 
278 and 280 of the Cnil Procedure Code the Administrator 
General has a right to have the attachment removed, because he 
was exclusively entitled, at fir^fc by reason of the order under 
section 18 and subsequently by bis letters of administration, to 
recover the debt, and was not subject to any deciec which 
affected his title. 

The supplementary question whether the order made to the 
debtor to pay the money into Court, can be enforced under sec* 
tion 049, and relatively under Chapter XIX of the Civil Proce- 
dure Code, does not, therefore, arise. We accordingly abstain 
from expressing any opinion on it. Costs of this reference to be 
costs in the case. 

Attorney for plaintiff : — Air. D. Ba:onjt . 

Attorneys for defendant : — Messrs. Bid n ell, Mencanjt and 
MotilaL 

0> (1S06; 2 Bom. H. 0. Rep., 116 at p. 161. 


CRIMINAL REVISION* 


Before Mr, Justice Parsons and Mr. Justice Ranade . 

QUEEN-EMPRESS «. CIIAGAX JAG AX NATH* 

Cnminal Procedure Code (Jet X of 1$S2>, Sec. 423 — Appellate Court — Comers 
of appellate Court to enhance sentence — Sentence — Alteration of sentence f 

The accused was convicted of criminal breach of ti ust and sentenced to 
nine months rigorous imprisonment. On appeal, the conviction was upheld, 
hut the sentence was altered to one of six months 5 i igorous imprisonment and 
% fine of Bs. 1,000, or, in default of payment, three months’ further rigorous 
imprisonment. The accused applied to the High Court in revision, contending 
that the alteration of the sentence amounted to an enhancement of the sen- 
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tend, beyond the powers of the appellate Court under section 423 of the (Jo 1 
of Criminal Procediue (Act A of 1882), 

J1M } that there was no enhancement of the sentence, 

Queen-Urn pr<<ts v. Is h n n dist inguistied. 

Appriovriov under section 435 of the Cole of Criminal Pro 
cedure (Act X of 1882). 

The accused was cjmieied by the Fust Class Magistrate Qj 
Broach of etitninai breach of trust in respect of a sum of Rg. 725 
and sentenced to nine months 1 rigorous imprisonment. 

On appeal, the Joint Sessions Judge uphold the conviction 
but altered the sentence of nine months 1 rigorous imprisonment 
to one of six months rigorous imprisonment anl a fine o: 
Rs. 1,000, or, in default ot payment, three months 1 further rigor 
ous imprisonment. 

The accused applied to the High Court under its re vis Iona 
jurisdiction, contending tint the alteration of the sentence h 
appeal amounted to an enhancement of the sentence, which \va 
illegal, and ultra vires of the appellate Court* 

Ah G. Chandavarhar , for the accused. 

lUo Bah l la* fart lev /. Kirbikvr , Government Healer, fo 
the Crown, 
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ever, to deal with the case as involving a point of law, and 
looked at in that light we think that we cannot yield to the 
contention, A sentence of fine is always considered lighter 
than a sentence of imprisonment. A sentence, therefore, of 
a fine of Rs. 1,000 ’would not be so severe as a sentence of 
three months 1 rigorous imprisonment, and the substitution of 
the former for the latter would not be an enhancement. The 
sentence of three months* rigorous imprisonment, Iu default 
of payment, does not make the whole sentence of impri- 
sonment larger than it was before In a case which* came 
before the Madras High Com t, (which lias not been ic ported, 

* bub the record of which has kindly been sent to us— Ciiminal 
Revision Case No. 400 of 1SS8 decided on the 27th August, 1S88), 
where the original sentence of three months* rigorous imprison- 
ment had been altered to one of two months * rigoious imprison- 
ment and Rs. 30 fine, in default one month’s additional rigorous 
imprisonment, Sbepheul J., passed the following decision; — do 
not think that theie is any enhancement of the sentence. If 
the accused is in a position to pay the fine, and docs pay it, 
the nature of the sentence is altered, but the sentence is not 
enhanced. If he cannot and does not paj the fine, the sentence 
remains unaltered/* The case of Qwen-EMjpress v. hhn is not 
an authority to the contrary, for there the term of imprisonment 
plus the additional imprisonment in default of the payment of 
the fine exceeded the original term, and the altered sentence was 
on that account held to be an enhanced one* 

Wo follow the decision of the Madras High Com fc and reject 
the Hon. 
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In execution of a decree the plaintiff made an application which 
was infused l>v the Subordinate Judge on the 18th December, 1897. 
The judgment was delivered on that day, but the bill of costs 
{the order as to costs being a part o£ the order or decree) was 
not signed until the 18th January, 1898. 

The plaintiff proposed to appeal, and for that purpose applied 
on the lifch January, 1898, for copies of the judgment and order. 
These copies were furnished to him on the 24th January, 1898. 

The plaintiff presented his appeal on the 21th February, 1898, 
but the Judge rejected it, holding that it was 1 jarred by limitation, 
not having been presented within thix(y days from the date of 
the order (article 152 of the Limitation Act XV of 1S77). In 
liis judgment h<3 said : 

« Allowing for the interval bet weei application for copj^ of the order (dated 
18th December)* which was nnle on tiro lltlr January and the date of granting 
ropy, 24th January » t liis upped is barred by time The fact that the bill of 
oosts, dated 18tli December, \\< s not signed by the Subordinate Judge till tiro 18th 
January, has nothing to do with the delay m making this apped.” 

The plaintiff appealed to the High Couit against this order 
rejecting liis appeal. 
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appellate civil. 


Before J l, Justice Far.ons, Chbf Justice (Acting), and Mr. Judbe Fanatic. 
YAMAJ1 (obiginax. nuMiir), Appbmakt, «. ANT All asd others 

(OIUGINAL Dm.N»ANTs) ; 111 SPOJfI»BM!8.* 

L,Mon -Appeal- notation bt UT -/1877), See. 12. tkk. H I,/. 
152 Cu ll P roe d"re Code {A,t XIV of 1S82), tie. 205 ~lhtc oj i«dg- 
of decree— Fill of < o-ts Signal bulugmnthj—Thiv ;v</, 

foi' obtaining c op g of the three — Tina btwen jmmonncunnU of judg it 

o,nl Jbjdidi/ of the der.it- Prnrtii’. 

The time for presenting an appil agrinst a deeiee or urdci is Unity dij. 
£l0m the date of such decree or outer (article 152 of the Limitation Act, N\ of 
1877 ). The date of the do, roc or order is the date on which judgment is pro- 
n mi rifted. 


The time excluded from the period of limitation hy section 12 of the Limita- 
tion Act must he taken to commence only when the party appealing does some- 
thin- m oi dor to obtain the copy of the judgment or decree, and to end when ho 
obtains the copy. A pmty who delays to apply for such copy is not entitled to 


exclude the period of such delay. 

A party is at liberty to apply foi a copy of the doeree, whether the decree has 
been si-nod or not. If he has applied, hut the copy cannot ho prepared because 
the decree has not been signed, thou this time and the time taken up in preparing 
thecopj will bo excluded, but so long as he has made no application, the non- 
signature of the decreo can lra\e no effect at all upon lrim. 

°jud-meut was pronounced on tl c 18th December, 1897, rejecting an applica- 
tion made by a plaintiff in execution of a decree ; but the bill of costs (the order 
as to costs being a part of the order or decreo) was not signed until 18th Jauu- 
M 18p8 , The plaintiff proposing to appeal against the abot e order applied for 
copies of the judgment and order on the 14th January. The copies wore fur- 
nished to him on the 24th January, 1898. The appeal was presented on the 
24tlr February. The low-or Court held the appeal barred by limitation under 
Irtiele 152 of the Limitation Act, not basing been preseniel within tluity days 
"from the date of judgment. On appeal to the High Court, 

Jldd that the appeal was ban ed. The only time alloied hy law to be ex- 
cluded was from tho 14th January, 1898, on which date copies of the judgment 
and older were applied for to tho 21th January 1898, on which date they were 
furnished. Tho judgment was pronounced on the 18th December, 1897. The 
lion-signing of the donee was no cause for or ovplanatioi of the delay between 
that date and the 14th January, 1898, or for the delay between the 24th Janu- 
ary 1898, an! the 24th February, 1898. 


* Second Appeal, Iso, 373 o£ 1898, 
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In execution of a decree the plaintiff made an application which 
was refused hv the Subordinate Judge on the 18th December, 1897. 
The judgment was delivered on that day, but the bill of costs 
{the order as to costs being a part of the order or decree) was 
not signed until the 18th January, 1898. 

The plaintiff' propofeed to appeal, and for that purpose applied 
on the 11th January, 1808, for copies of the judgment and order. 
These copies were furnished to him on the 24 th January, 1898. 

The plaintiff presented his appeal on the 21th February, 1898, 
but the Judge rejected it, holding that it was barred by limitation, 
not having been presented within thirty days fium the date of 
the order (article 152 of the Limitation Act XV of IS 77). In 
his judgment he said * — 

c£ Allowing for the intend between application for copy of the order (dated 
IStli December), which was mile on the 1 1-tli January and tbe date of granting 
copy, 2itli Jamiai>, tins appo d L Lined by time. The fact tbit the bill of 
•costs, dated 18tli December, w rs not signed hy tbe Subordinate Judge till tbe 18tb 
damnry, lias nothing to do with tbe delay m making Ibis appeil.” 

The plaintiff appealed to the High Couit against this order 
rejecting Lis appeal. 

Balaji A . Bkagmt, for the appellant (plaintiff) : — The appeal 
is not barred* Article 132 allows thirty days from the date of 
the order or decree, and not from the date of the judgment — - 
Bam Mad hub v. Maiiniguii Bam l \ Here there was no order 
•against which an appeal could be made until it was signed. 
That was not done until the 18th January, 1898 (Civil Pro- 
cedure Code, Act XIV of 1882, Sec. 205). It was then that the 
time began to run against the appeal. But we are entitled to 
exclude the time necessary to obtain copies of the judgment and 
order. See section 12 of the Limitation Act. They v ere obtain- 
ed on the 21th January, 1898. We filed the app* ai on the 21th 
February, which was within thirty days from that date ; and, 
therefore, the appeal is not barred. 

BadasMo It B allude, for the respondents (defendants) : — The 
date of the decree or order must be the date on which the judg- 
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That vs a, the ISth December, ISO 7. The appeal wa, not presented 
until the 24th February and, theicfore, is barred— Beelti v. Ahsan- 
Ullah 1 . The words f> date of decree ” arc explained in Oulam 
v. GdjarS- . The plaintiff is not entitled to any indulgence, as 
he obtained the copie- on the 24th January, lb98, but delayed 
for a month after that date. 

Patisoas, C. J. (Ae rise) Judgment in this case was pro- 
nounced on the 18th December. The appellant applied for a 
copy of tin. dt eree on the 14th January, and it was furnished to 
hiin on the 21th January. He presented an appeal against the 
decree on the 24th February, and the District Judge rejected it, 
holding it to be time-barred. 

It has been argued before us that the District Judge is wrong, 
since the decree was not signed until the 18th January, and, un- 
der the ruling of the Calcutta High Court, (subsequently noted, )t 3 > 
the time between the 18th December and the ISth January 
and the time between the 18th and the 24th January ought to 
be excluded. The Judge has noticed the fact that in this case 
the decree, which was an order passed in execution, was really 
signed on the 18th December, and that it was the bill of costs 
only which was signed on the ISth January, and held that the 
delay in signing the latter had nothing to do with the delay in 
makhm the appeal. As, however, the decree has to state the 
amount o£ costs and by what parties and in what proportion 
they arc to he paid, the possible distinction that there may be 
between a decree and an order in execution does not seem to us 
to be \ ery material. The point is whether an appellant is entitled 
to deduct the time between the pronouncement of the judgment 
and the signing of the decree in computing the period of limita- 



tion prescribed for an appeal. 

The Limitation Act, 1877, article 152, prescribes the time for 
presenting an appeal to be thirty days from tire date of the decree 
or order appealed against. It is clear that the date of the decree 
must be taken to be the date on which the judgment was pronoun- 
ced. This is the language of section 205 of the Civil Procedure 
Code and it has 1 eon so decided by both the Calcutta and Allahabad 

(1 (ispo'i 12 All., 101. (1397) 25 Cal., 109, 

l") (ltfc0),13 w Cal„ 104. 
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High Courts — Bant Maclhub Milter v. Matnngini Dassi » ■ Golam 189P. 
Gaffar Mandal v. Goljan Dili*-, Beohi v. Ahmn-Ullah Khan'"'. ~YuiIa 
An extension ot this time, however, is allowed hv section 12 of Vt 

the Act, which says that ia computing the period of limitation 
prescribed for an appeal the time requisite for obtaining a copy 
of the decree or order appealed against shall bo excluded. In 
construing these words, the Calcutta High Court has held in Haiti 
Madhnb v. Maiunguii Dassi, that as, until a decree is signed, no 
copy of it can be obtained, the time between the judgment and 
the existence of the decree as a signed decree ought to be excluded 
in computing the time taken in presenting an appeal. We think 
that this construction gives these words too largo and extended a 
meaning. The time requisite for obtaining a copy must, in our 
opinion, be confined to the action of the party who wishes to 
obtain the copy, and must be taken to commence only when he 
does something in order to obtain the copy and to end when he 
obtains the copy. We fail to see how any delay in signing the 
decree can be brought in to benefit a person who has not made 
any application to obtain a copy, or how it can be said that the 
time during which the delay lasted was time requisite for him to 
obtain a copy. It might be so, if in some xvay or other it pre- 
vented him from asking for a copy, but this it certainly need not 
do. A party is at liberty to ask for a cojiy of the decree whether 
the latter is signed or not. If he has made the application and 
the copy cannot be prepared because the decree has not been 
signed, then, of course, this time and the time taken up in prepar- 
ing the copy will be excluded, but as long as he has made no 
application, the non-signature of the decree can have no effect at 
all upon him. It will bo found, we think, in most cases that a 
party is quite ignorant when the decree is actually signed. The 
decision of the Full Bench of the Allahabad High Court in BecH 
v. Ahscm-UUah Khaa’Q seems to us to be correct upon this point. 

In the present case, although the judgment was pronounced 
on the ISth December, the application for a copy was not mo.de 
until the 14th January, and, when the copy was obtained as it 
was on the 24th January, the appeal was not presented until the 
24th February. 
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The only time allowed by law to be excluded is that from the 
14th to the 24th January, The non-signing- of the decree is no 
cause for, and no explanation of, the delay between the I8th 
December and the 14th January and between the 24th January 
and the 24th February. Wo dismiss the appeal with costs. 

Appeal dismissed . 
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Before Mr. Justice Parsons and Mr. Justice It amide. 

Tub MUNICIPALITY OE WA'I v. KRISHNAJI GANGADHAR.* 
Municipality — Mouse tax — Mouse valuation — Valuation made by 2 Municipa- 
lity— Magistrates power to revise the valuation — Bombay District Munici- 
pal Act (Bom- Act VI of 1873), Sec. 8 1, as amended by Bombay Act II of 1884. 

Untlei the i tiles passed under the Bombay District Municipal Act (Bom. Act 
VI of 1873) as amended by Bombay Act II of 1884 the Municipality of W&i 
estimated tlie annual letting value of a bouse belonging to tbe accused at Us. SO 
and levied a house tax of Rs. 2-8. A, a tax -payer, applied to the managing com- 
mittee for a reduction of the tax, but his application -was dismissed. Default 
having been made in payment of the tax, A ’was prosecuted under section 84 of 
the Act before a Second Class Magistrate. He contended that the estimate made 
by the Municipality was too high, and that Lis house would not let for more than 
10 or 12 Es. a year. The Magistrate took evidence on the point and found that 
the annual rental of the house would not exceed Es* 12, and lie ordered payment 
of 12 annas only on account of the tax. 

Held, that the Magistrate had no power to go behind the estimate of value 
flamed by the managing committee under the powers given to it by the rules, 
lie ought to have accepted as conclusive the amount found by the managing 
committee to be tbe letting value of the house, and held the legal liability of the 
accused to pay the tax based on this amount to be proved. 

Tbe remedy of the accused, if he considered his house assessed too highly, was 
to apply to the managing committee, and no other mode of redress was open 
to him. 

Municipality of Ahnedabad v. Jumna Punjab) and Impevatrix v. Nat Ini 
Ilirachand^) distinguished. 

Reference under section 438 of the Code of Criminal Proce- 
dure (Act X of ISS2) by C. Gr. Dodgson., District Magistrate of 
Satara. 


^Criminal Reference^ No 07 of 1898. 

<i) (1891) 17 Bom., 731* 12 Or. Rub No. 35 of 1891, 
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The Municipality of Wai applied to a Second Class Magistrate, 1898. 
under section 84 of the Bombay District Municipal Act (Bom. Mtmiom 
Act VI of IS 73) as amended by Bombay Act II of 1884, to re- 
cover Rs. 2-8, being the amount of a house tax imposed on a house 
belonging to the accused Krishnaji Grangadhar Raste, 

Krishna] i contended that the assessment fixed by the Muni- 
cipality was too high, that the annual rental of his house on 
which the assessment was fixed was Rs* 10 or 12 and not Rs* 50 
as estimated by the Municipality, and that he was not liable to 
pay the amount claimed by the Municipality. 

The Magistrate took evidence upon the point and found that 
the annual rental of the house did not exceed Rs. 12. lie, ihex*e« 
fore, ordered Krishnaji to pay 12 annas only on account of the 
tax, instead of Rs. 2-8 as claimed. 


The District Magistrate was of opinion that the trying Magis- 
trate had no power to revise the assessment fixed by the Muni- 
cipality and reduce the tax from Rs. 2-8 to 12 annas. He, there- 
fore, referred the case to the High Court. 

The reference was as follows :~ 

u The Magistrate lias declined in tills case io order the levy of the house tax 
on the ground that the tax has not been properly assessed. The municipal by e-law 
requires the house tax to be fixed on the rental value of the house. The Magis- 
trate considers that the basis of the assessment has in reality been the value of 
the house itself, and lie has, therefore, decided that the tax is not recoverable^ 


c * In my opinion, the Second Class Magistrate is wrong. He has set himself up 
as an appellate Court for hearing decisions against the house tax assessments of the 
municipal committee. As I understand the law, the right procedure is for the 
tax to be assessed by the managing committee of the Municipality on behalf of 
the general committee, the light of appeal lying to the general committee. In 
ease a taxpayer is dissatisfied with the decision of assessment imposed by the 
general committee he should either apply to the Collector to take action under 
section 37 or 39 or to Government under section 41 of Bombay Act II of 1884* 
A Magistrate proceeding under section 81 of Bombay Act VI of 1873 should, 
in my opinion, only consider whether the order contravened is a legal one or not# 
ITe is not concerned with the administrative reasoning or argument which may 
have led the municipal committee to pass the order in question. 

“ The rules of the W&i Municipality regarding the levy of house tax were 
sanctioned by Government in Government Resolution No. 1870, dated 2l$t May 
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The reference came on for hearing before a Division Bench 
(Barsons and llanade, JJ.), 

S . 1L Balhh for the Municipality. 

AT. F, Illicit for the accused. 

Pvnsoxs, J. : -By the rules framed under the Bombay District 
Municipal Acts, the Municipality is empowered to le\y house 
tax on a certain scale according to the annual letting value of 
the house. The “ letting \alue” is defined to mean the annual 
rent for which the house might he reasonably expected 
to let from year to year if the tenants were liable for all 
repairs ; and Rule 3 provides that an estimate of the annual 
letting value of each house shall be made by the managing 
committee and published ,noi later than the 15th March in 
each year (the tax being payable on the 31st May) and that ap- 
plications for the reduction of the estimates by persons made 
liable may be presented to, and shall be disposed of by, the 
managing committee. It is proved that the estimate made by 
the managing committee of the annual letting value of the 
house of the accused was Rs. 50 ; and his application for a re- 
duction was dismissed by the managing committee. When pro- 
secuted for the amount of the tax he contended before the 
Magistrate that the estimate was too high and that the house 
would not let for more than Rs. 10 or 12 a year. The Magis- 
trate took evidence on this point and found that the annual 
rental would be Es. 12 only, and he ordered payment of 12 annas 
on account of tax instead of the Rs. 2\ claimed. In our opinion, 
the Magistrate had no power to go behind the estimate of value 
framed by the managing committee under powers given to it 
by the rules. The remedy of the accused, if he considered his- 
house assessed too highly, was to apply to the managing commit- 
tee, and no other mode of redress seems open to him under the 
rules. In the case of the Municipality of Almeclahad v, Jumna 
JPwija where the legal liability depended upon the possession 
of a JcMlhuncli and a tub, and there was no provision for the 
determination of this point by the Municipality, we held that 
the Magistrate should himself determine the point. This k 
doubtless good law. In criminal references Nos. 119 and 120 of 

0 ) ( 1891 ) 17 781 , 
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1891 0) the legality of the assessment depended upon the amount 
of the earnings of the family and its possessing Mdlfaiwas or 
hlialhundis . In our judgments we say ( * Neither in the Muni- 
cipal Acts nor in the rules framed thereunder was there any 
machinery provided by which the amount of the earnings of 
the family or the question of its possession of Ichalhwas or 
kh&lknndis could be detennined by the municipal authorities# 
Nor is there any mode provided by which a person assessed to 
pay the ccss in question at a certain rate can contest that as- 
sessment before a municipal or other civil authority.” It was ob- 
vious, therefore, that the Magistrate had to determine the point 
before he could hold legal liability proved. In the present case 
also the question of legal liability for a certain amount of tax 
has to be determined by the Magistrate and he has to determine 
it upon the value of the premises of the accused. The determi- 
nation, however, of this value is not placed in his hands. The 
rules provide for this value being estimated by the managing 
committee, and a mode of redress against over-valuation is 
provided by application to the managing committee. In such a 
case the Magistiate ought to have accepted as conclusive the 
amount found by the managing committee to he the letting 
value of the house and held the legal liability of the accused 
to pay the tax based on this amount to be proved. He had no 
power to review the decision of the managing committee, and 
reverse it on fresh evidence taken before himself* 

We must, therefore, in this and the two other similar cases 
direct the Magistrate to order the recovery of the full amount 
claimed by the Municipality in each case, 

(3^Cr.Eul E T o. 35 of 1S91. 
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Before Mr, Justice Parsons, Chief Justice ( Acting), and Mr, Justice Manacle . 

I 898 * BAMCHANDBA DHONDO and Axoimr (original Petition] rs), App li- 
kpteniher 20, ca^ts, v. KAKHMABAI and othlbs (original Opponents), Opponents.* 

Civil Procedure Code (Act XIV of 188 2), Sec, 310 A— Act T r of ISU—Msccu* 
tion sale— '* Person whose ini /not call e property has been sold ” — Prior private- 
purchaser of property sold in execution not within the section . 

A person who lias purehas *tl property which Is after wauls sold in execution of 
a decree obtained against his \ endin', is not entitled under section 310A of the 
Civil Pi ocedu re Code (Act XIV of i B82) to have the execution sale set aside. 

Application under the extraordinary jurisdiction of the High 
„ Court, section 622 of the Civil Procedure Code (Act XIV of 

1882). 

The applicants applied to the Subordinate Judge of Chikodi 
I to have a sale in execution set aside under section 810 A of the 

{ Civil Procedure Code. 

The property in question was sold on 1st April, 1898, in execu- 
tion of a money decree against Rakhinabai and was purchased hy 
* opponent No. 2. The applicants, however, alleged that Rakh- 

) mabal had previously sold this property to them under a duly 

i registered jdeed of sale dated 11th August, 1890, and they accord* 

1 ingly applied to have the execution sale set aside under section 

' 810A, Civil Procedure Code (Act XIY of 1SS2). 

That section provides as follows : — 

fS Any person whose immoveable property has been sold under this chapter 
may at any time within thirty days from the dite of sale apply to have the sale 
set aside on his depositing in Court, Ac., &e." 

The Subordinate Judge rejected the application, holding that 
the section did not apply. The applicants thereupon obtained a 
rule from the High Court to set aside the order of the Subordi- 
nate Judge. 

MaJiadev V . Bhat for the applicants in support of the rule : — 
He relied on Vithw v, DctMOilar&h 

![l 

GoJculdas K, Parah?i, for the opponents, showed cause:— The 
applicants do not belong to the class o£ persons referred to in 
•Application, No, 328 of 1898 under the extraordinary jurisdiction, 
j , <DP, J. for 1895, p, 200. 
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the section, and they cannot apply under it* Similar words are 

used in section 811, and the cases upon that section apply to Ramciia^iuul 
this case — Bisheshar Kwctr v. II ai i Singh X) ; Asmuitmmsa v. Rakhmabai. 
Ashmff Ali 2 >; Ramohandra v. Qohd ; Tmmvma v. Mahabahi^\ 

Parsons, C. J. (Achng) : — The words tc person whose immove- 
able property has been sold*'’ used in section 811 of the Code 
of Civil Procedure had received a judicial meaning long before 
section 3 10 A was added to the Cole. (See Asmntunuma Begum 
v. Ashmff AlP Bisheshar Kuar v. Bari Singh ; Thmnanna 
v. Mahabala, (1) ; and Ramchandra v. Gokul S) .) By employing 
the same words in section 310 1 the Legislature may be pre- 
sumed to have intended them to bear the same meaning. It is 
argued that the words are of wide and general import and mean 
any person whose property has been sold* They may mean this, 
but then it has to be seen whose property has been sold under 
this Chapter, for these last three words must have a meaning also. 

It is only the judgment-debtor's right, title and interest in any 
property or the right, title and interest therein of any other 
person bound by the decree that can be sold under Chapter XIX 
in execution of a decree. * In the present case there was a money 
decree passed against Rakhmabai in execution of whicdi the pro- 
perty was attached as hers, and her right, title and interest there- 
in was sold on the 1st April, 1898, and purchased by the opponent. 

It is the applicant's case that he bought it on the 11th August, 

1890, that is, long before the suit was filed against Rakhmabai. 

It is thus clear that, even assuming the property as his, it has not 
been sold as his, and that he does not come within the meaning 
of the words "person whose dmmoveable property has been sold 
under this Chapter.” In the case of Vitim v. Damo&ar®\ the 
applicant was rightly held to be the owner of the property, since 
he was bound by the decree, and the sale had disposed of his right 
of redeeming the property. We, therefore, discharge the rule 
with costs. 


U) (1882) 5 AH., 42. 
<2‘ (1SSS) 33 Cal., 488. 


THE INDIAN LAW REPORTS. [VOL. XXIII. 



K\5U hiHltlv* 
IUfc.HU USA I, 


H\\ \r>r, J. The decision of this application tu» ns upon the 
construction of m it inn 3loA intro lueul into the Code of Civil 
Pioeedure l»y f lm ann nding Act V of 183 L There have been 
only two du ismtis <f thm Court on that section. In one of 
thnn, t *f t \ . PdihftJ .*/• 1 , it w as held that the words fC any 
puson w In 4 > nmu* At able po»pn ty has been sold n included 
other j er it* taut th* ju lemu ntakbiur, and that the applicant 
hi that u c f> ho u,in pun hast r fiom one of two brothers, both 
of tthoin ha 1 mmfga^d flm property to a creditor who sold 
the pu»p* \ l\ u i \eruthm of his d» erec obtained against the 
blot In ts find Hpobr utf. who was made a co-defendant) was 
upetson wlii was entitle l t » apply under section 810A, In 
the other cum ^ j eo*slum r in the property sold was held not to 
be entith d to <*pp!y umh r Motion 311 - Mamdiandra v* GofoiPh 
hi two Madras t ts< in which the new section was considered* 
Hr up] h suit was the ju lgment*debtor himself — Ravgasami v. 
I 1 ; M^fhn Ajffftf v. /i ttmsami 4 ^ The Calcutta High 

Com! has e amidered this section, as also a similar section of the 
IhsitMkl Tenancy Act (seetu n 174) in many cases, but the point 
consab r* I had n IVmice chiefly to the question whether the 
Motion oonfm red a new right, or effected a change of procedure 
only* an 1, th* r* ton } was or was not retrospective in character 
— J&fyV lit n **ut i'utgh \ . A »h/ifa Itn l Si! car (f ‘ ; Girlsh GInindra 
\\ Jpwia Kiushtt * ; L*d J/a/om Mnkerjee v. Jogea Ira Chnnder 
lojH*; and f \ sY Alt v. Ra u > Ktunal w , 

The i Hiei nf the oorre^pon 1 ng word-* used in section 311 was 
consideu d m Ahltd Ihj v. 3hhuii HloIu(n i] \ and it was held 
that the word**' any parson \\ho.>e immoveable property has been 
m Id n Imdwdu a p « ivm who alleges that be is the owner of the 
propel ty, even though he Y neither the judgment-debtor, 
judgment-creditor, or .auet ion-purchaser. The correctness of 
this tieeMon was q\t ^ tamed in J^ndumhsa Begum v. Ashrttff 
Ah m and it was held bv the Full Bench in that case that a 

9 %• 


(li I*. 4, f. r >1*5, p. 2 Kl. 

t‘.} r..l. 

18 {1895) IS Mail, 477- 
* (iff-W) 20 SiaU 1 158, 
<w (1395) 22 Cal , 7«37. 


<) (!8S»i) 21 Cil„ 910. 
Co {issrjil Cal , 83G. 
>- (lh88) 15 Cal., 383. 
<»> (18b(i) It Cal., 240. 
<113 (1883; 15 Cal„ 488. 
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person who claims to be a purchaser of the judgment-debtor’s 3893. ; 

rights at a prior execution-sale was not a person who could ramchakdba : 

apply under section 311 of the Code. A person claiming by a bakhmabai. I 

title paramount to the judgment-debtor is not a person within j 

the terms of the section, as his rights are not affected by the f 

sale* The Madras High Court followed this ruling in Subba - 

rayadu v. Ted da Subbaravu a K In a previous decision of the i 

Calcutta High Court on section 311 of the Code, hi the mailer 

of the petition of Bhagahofi Chum Blmttacharjee^, it was held 

that though the words used in section 311 were not confined I 

to the judgment-debtor, they did not include a person who f 

had purchased at a prior execution-sale. A mortgagee decree- I 

holder was held to be a person who could apply under section j 

311 of the Code to set aside the sale — Rakhal Ghnmler Bose v. 

Dwarha Nath Misser These decisions were all considered I 

by a Full Bench of the Calcutta High Court in Abdul Gani v. J 

Dunne®, followed by the Madras High Court in Timtmmia ^ 

v. Mahabala&K In the Calcutta case, Petheram, C J., held that 

section 311 did not exclude a person whose interest would pass 3 

by the sale. Mr. Justice Ghose stated that the test to be applied 1 

was whether the applicant would have been entitled to bring a 

suit to contest the sale, or to recover the property* | 



These decisions on section 311 must govern the interpre- 
tation to be put on the similarly worded section 3 10 A. In the 
absence of any ruling of this Court to the contrary, we must 
accept these decisions of the High Courts of Madras and Bengal, 
and hold that the applicant in the present case, who is a prior 
private purchaser from the judgment-debtor, is not a person who 
comes within the purview of section 810A. As his interests 
were not affected by the execution sale, his application was very 
properly rejected by the lower Court. YPe must discharge the 
rule. 

Buie discharged* 

U) (1892) 1G Mad., 476. <3) (ISSB) U CaL, 316. 

m (1832) 8 Cal., 367. 90 (1392) 20 Cal., 41S. 

($) (1895) 19 Mad , 167* 
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Before Mr. Justice H arsons, Chief Justice {Acting), and Mr. Justice Itanade * 
THKARAMBHAT (original Defend ints Nos. 2—3), A ppbllants, r, GAN- 
GARAM MUXC1IAND GIT JAR (obigxnai* Piaimiit), Respondent.* 

Hindu law — Joint family — Surety -"Father's liability as surety — Liability of 
Ids sons for the debt for which he was surety. 

Ancestral property in the hands of -ems is liable for a father’s debt incurred 
as a surety. 

Reteuexci: by F. (\ 0, Boaman, District Judge of Belgaum, 
under section Gl7 of the Civil Procedure Code (Act XIV of 1882)* 

The plaintiff sued to recover from the defendants Its. 388* the 
price of grain supplied to the first defendant* who was a Maho- 
medan. The other defendants (Nos, 2 — 5), who were Br&hmms, 
were the sons of the deceased surety of defendant Ho* 1* The 
Subordinate Judge passed a decree awarding* the claim. On 
appeal by defendants Nos, 2—5 the Judge made a reference to 
the High Court in the following terms : — 

“ This is an important question of law which has never yet been decided by 
our High Court, except in one early case to which I have no means of access* 
That question is, whether ancestral property in the hands of sons is liable* to a 
father’s debt incun ed as a suiety? 

s * In this case the father, a Brahmin, stood surety for a Mu&vdm&n. 

** May ne says (para. 279) 4 The sons are not compellable to pay sums due by 

their father for which he was a surety (except in the cases before men- 

^turned)*' What these eases are, doc^ not very clearly appear, unless they are in- 
tended to be included in the geneial principle of pious obligition. That, how- 
ever, begs the whole question. Jagannath, who is not of high authority in this 
Presidency, denies that a son is not liable for the debt of his father inclined as 
a surety. Whence it might he inferred that earlier common tatois had so affirm- 
ed, In a foot-note Maync says * As regards suretyship, the son’s liability has 
been expressly affii med — Moolch tind y Krishna ^) ; Sitaramayya v. Venkatra- 
manm&K' The first case is that to which I have once referred* Mofussit 
Corn Is are not furnished with Bellasis’ Reports. But it must have been decided 
comparatively long ago and before the law' of this Presidency had been moulded 
by the minds of successive great Judges into its present form. The latter case 
was decided by Muttusami Ayyar and Parker, JJ*, and is a very inadequate 
authority* The point now in issue was conceded at their Lordships' bar # and the 
* Civil Reference, No, 5 of 1898. 

CD (1844) Bellasis Reports, 5k $) (1888) 11 Mad., 373* 
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issue to be tiled -was limited to 'whether that case was mail 
Contract Act. It is submitted that the question is still 0 { 
may add that tho judgment contains this passage : c The deci 
dinato Judge rests on the giound that ancestral piopeity 
** from his father ought to be treated as assets available for t 
fathers debts neither vicious nor immoinl, and that the de' 
as siuety for the repayment of a loan is within the scope of t 

“The Him ills of Manu and Yajnavalkya, Biihaspiti and tl 
* port the decision, and that in Bhattaeharjis Hindu Law th 
without disapproval or any comment. Such a suretyship i 
within the meaning o£ * an idle promise ' : vide, Mandlik\ 
Brihaspati expressly mentions suretyship as not entailing 
sons. In the view of most early Hindu moralists, suietyshi] 
disapproved. Grady’s Hindu Law, 84, 85, where Gautama, 1 1 
with approval i So debts originating in suretyship shall jnot in 

“On the other side are Mmdlik’s Hindu Law, p 103, q 
Strange’s Hindu Law, p 301. In suretyship the son is alwa; 
assets and without interest where the undertaking was for 
Chap. 8, 160, 162 ; Yajnavalkya, 1 Dig , 217 ; Katyayana, 1 ! 

“ On principle I see no reason why a son should not be liable 
debt incurred as a surety. The criterion is not, I think, the 
by the family, but the sin incurred by the patent should he 
mise. That sin in the eye of the moralist is not* much affect 
consideration. A man may with perfect propriety stands 
and he is as much morally bound to discharge his promise ; 
law if it were supported by consideration.” 

Jtfaraijan V t Gohhah {amicus curias) appeared 
lants (defendants Nos. 2—5) : — He referred, to Ma 
pi. 159 ; Brihaspati, Chap. IX, pi, 40, 41 and 
Chap. II, ph 41 ; MandhFs Hindu Law, pp. 107 
Colebrooke’s Hindu Law, Tol. I., pp. 164 — 176 ; l 
Law, Vol. I, pp. 800,, 301 ; Moolcliund v. Krhhu 
v. r mlta traman na ( ~K 

Vusudeo G. Bhmdarkar (amicus citric?) appear 
m pendent (original plaintiff) : — In Silaramai/ya 1 
na {2) the present point was not really in dispute 
KriihmW gives the old law as interpreted by th 
West and Bubler, p, 1239. The MMkshara doe 
that the son’s liability is limited to a particular 

(l) (1844) Bellasis Deports, 54. <-) (1SSS) 11 
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1898. ship of his father. The liability as a surety is not included 

Tikabam- among the debts which are classed as immoral or illegal* Both 

the Mifcakflmra. and the Mayukha make no distinction in the 
Canoaiiatc. nature of the debt for which the sons are held liable. The text 

of Brihaspati also states the rule generally, but Jagannaih in # 
his commentary makes the distinction — Colobrooko’s Digest, 
p* 110. Gautama also gives the text generally without any 
restriction as to liability. # 

Put sons, 0. J. (Acting) The District Judge has referred 
the following point o£ Hindu law for the decision of this Court, 
viz. % whether ancestral property in the hands of sons is liable for 
a father’s debt incurred as a surety. To that point we must add, 
to meet the facts of the ease, the following words u for the 
repayment of grain lent, ” and we think that if the District Judge 
had noticed these facts, he would not have thought it necessary to 
make this reference, since upon it all the authorities agree and 
the conflict supposed to exist by the District J udge refers to a 
different kind of surety. 

The general principle of English law, of course, is that the 
death of a surety does not affect his liability in respect of past 
transactions. Whatever liability had actually attached to the 
surety at the time of liis death may be enforced against his 
representative* 

Hindu law, however, recognizes four kinds of sureties : 1, for 
appearance ; 2 for honesty; 3, for paying a sum lent; and 4? for 
delivery of the debtors’ effects. In respect of the two former 
kinds, sons may not be responsible, but in the last two they are 
expressly declared to be liable. In the Laws of Manu (I quote ^ 
this and succeeding authorities from Max Muller's Sacred Books 
of the East) at section 159 it is said that the son shall not be 
obliged to pay money due by a surety, but at section 160 it is 
explained that this rule applies to the case of a surety for ap- f 
pearance only : and that if a surety for payment shall die, the 
Judge may compel even his heirs to discharge the debt Brihas- 
pati in section 40 mentions the four classes of sureties and in 
section 41 says: If the debtors fail in their engagements, the 
two first (the sureties themselves, but not their sons) must pay 
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the bum lent at the appointed time j both the two 
and in default of them their sons (are liable for i 
the debtors break their promise (to pay the del 
section 41, repeats Mann, section 159, but the 
effect that ec Taking into account the parallel pa 
and Yajnavalkya, Ilaradatta very properly restric 
bail for the personal appearance of an offender/' 
Hindu Law, Yob 1, at page 164, tlie authorities o 
sureties will be found set out at length, and the 
sons in the case of suretyship for repayment of a 
by Brihaspati (142), Yajnavalkya (144 and 152), 
note adds the Dipaealica and the author of th 
Manu (151), Katyayana (153 and 158), Yyasa (1 
cited in the Mitakshara (159). The same author 
in Mandlilc's Hindu Law at pages 107, 108 and £ 

There is also a judicial decision which affirms th 
In Moolclinnd v. Krishna^ the Court of Sadar 
concurred in the opinion of the Shastii to the 
Hindu law a son is always liable to fulfil the 
menfc of his deceased father to repay money as regs 
of principal, and if a special agreement be ma 
then he is also liable for interest. 

We, therefore, answer the"question in the affirr 

Ranadb, J. : — The question of Hindu law refe 
cision of this Court is " whether ancestral propei 
of sons is liable for the debts of the father incur 
surety/' Both sides of the question were ably 
the learned arguments of Mr. Gokhale and Mr. I 
a careful consideration of the original texts am 
fully satisfies us that only one answer is possible 
and that answer must he in the affirmative. 

The apparent conflict of authorities noticed 1 
Judge in his observations in submitting this refer 
ly due to a misapprehension of the real nature of 
commentaries. They do not form, and were noi 

(i) (18H) Belinda 5 Keporta, 54. 
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1S9S are gularly promulgated code of laws* every part of which has 
‘ to be carefully correlated to other parts. They are rather of the 

B ^ AT nature of expositions of the theory of the law, and collections of 
Oangarav. recognized customs and approved usages. When any particular 

question has to be considered, the more general exposition has * 
to be controlled by the maxims laid down in the particular chap- 
ter or chapters which specially treat of that matter, and the 
deficiencies of one text'supplied by reference 1 3 other texts and ^ 
authorities. For instance, when the texts speak of the weakness, 
incapacity, and dependence of Hindu women, the general expo- 
sitions must he qualified by the particular positions laid down 
in respect of the widow's estate, or woman’s power over her 
$h id It an, or the daughter’s or sister’s right of succession, found 
in the same or other works specially devoted to these subjects. 
An express particular text occurring in its proper place limits 
mere general statements of the principles made in other places. 
This is a rule of interpretation which is often found necessary 
even in more regularly constituted codes of law, but it is specially 
obligatory in the interpretation of ancient Hindu law books. 
With this clue in hand, the doubts and conflict noticed by the 
District Judge are easily removed or reconciled. Mr, Mayne, 
para. 270, quotes apparently from Dayabhaga the general posi- 
tion that “sons are not compellable to pay sums due by their 
father for spirituous liquor, for losses at play, for promises made 
without consideration, or under the influence of lust or wrath, 
or sums for which the father was a surety, or for a fine or toll." 
This is, however, obviously a general exposition intended to set 
forth the limitations upon the son’s liability to pay his father’s 
debts. Occurring in the context where it stands, it simply suggests 1 
that surety obligations recklessly incurred stand in the same cate- 
gory with other extravagant or immoral acts of the father which 
entail no liability on the sons. These propositions occur in the 
chapter on the recovery of* debts. It would not be safe, however, J 
to infer from such texts occurring in such a place that the words 
abo\e italicised are to be literally understood. They are eon- 




i 

4 


trolled by the particular maxims laid clown in the special chapter 
on surety obligations. The texts relating to this special subject 
are referred to by Mr. Mayne in the foot-note to the same 
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Ifc is not necessary to set them out here at length* It will be 
sufficient to state that Brihaspati recognizes four different classes 
of sureties : (1) sureties for appearance, (2) sureties for honesty, 
(3) sureties for payment of money lent, (4-) and sureties for 
delivery of goods. The obligation of the fiist two kinds of 
sureties is limited to themselves personally, and does not bind 
their sons; but the obligation incurred by the last two kinds of 
sureties binds them, and their sons also alter their death The 
commentary of Ratnakar on this text expressly states that the sons 
shall be compelled to pay debts incurred by their father under 
the last two classes of surety obligations. The texts of Narad and 
Yajnavalkya recognize tlnee classes of surety obligations only — * 
those for appearance, those for honesty, and those for payment. 
Narad does not set forth the son’s obligation in this place, but the 
Yajnavalkya text is quite as explicit as that of Brihaspati. The 
sureties of the first two classes must pay the debt, and not their 
sons, but the sons of the last kind of surety may be compelled to 
pay their father’s debt incui red by him as surety. Katyayana 
refers to the same kind of surety when he lays dow n that the 
grandson of such a surety need on no account pay the debt, but 
the son must make it good without interest. The text of Vyasa 
makes the same distinction between the son and grandson’s liabili- 
lities for such suretyship. Manuks texts on the subject clearly 
distinguish between sureties for appearance or good behaviour, 
and sureties for payment. The son shall not. according to Manu, 
in gcneial be compelled to pay money due for suretyship, or idly 
promised to musicians and aetiesses, or lost at play, or due 
for spirituous liquois, or for tolls or fines. The general words 
^ money due for suretyship ” used in the text aie expressly stated 
by the commentator Kulluka to refer only to sureties for appear- 
ance and good behaviour, but as regards a siucty for payment, it 
Is enjoined that the Judge may compel even his heirs to discharge 
the debt. Even as regards the first two classes of sureties, 
if they have derived any advantage, or received a pledge, their 
heirs may be compelled to pay the debt. The commentator 
llaradatta explains a similar text of Gautama by affirming the 
same distinction. This exposition of the authorities removes all 
apparent conflict, and the Panclits, whose advice was sought by the 
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late Saclar Divani Adalat in the ease of Jiloolchvnd v. Krinsha 0> 
must have based their opinion on these same texts, though there 
is no express mention of the texts in the judgment. The more 
general texts which class suretyship obligation with reckless and 
immoral debts must, therefore, be (qualified by the particular texts 
quoted abo\ e, and when so explained, it becomes clear that they 
refer to particular classes of sureties which do not include sureties 
for payment of debts, in respect of which last class, unless the 
debts can be shown to have been incurred for immoral or illegal 
purposes, the sons aro liable to discharge their father’s debts. 


(1) (1841) Belldbis* Repoi fca, 54, 


Order accordingly , 


APPELLATE CIVIL. 


Bef u re Mr. Justice Parsons, Chief Justice (Acting), Mr. Justice Eanade 
and Mr, Justice Fulton . 

A ( mm ), Petitioner, e. B (Husband), Kesfondent.* 
Divorce-Husband and u-ife— Indian Divorce Act (IP of 1869), Secs. 17 and 

W— Decree for nullity of marriage— Confirmation by the High Court— 

Fimo of confirmation — PT&ctic6~~~F7*ocediir8 , 

Under the Indian Divorce Act (IV of 1869) a decree for nullity of marriage 
made by a District Court cannot bo confirmed by tbo High Court before the, 
expiration of six months from the pronouncing thereof. 

Hefeke x cb by IV. H. Crowe, District Judge of Poona, sub* 
mitting decree for confirmation : see section 30 of the Indian 
Divorce Act (IV of I860). 

Suit for declaration of nullity of marriage on the ground of 
impotence. 

The respondent did not defend the suit. 

The Judge passed a decree for the petitioner, subject to con- 
firmation by tbo High Court under section 20 of Act IV of 
1869. 

Lowndes, with Marxian and Hemming, appeared for the peti- 
tioner, and applied for immediate confirmation of the decree. 

* Civil Reference, No. 7 of 1898. 
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A (Wii£) 

B 

* 


confirmation, unless for the express purpose of enacting that the 
procedure for the confirmation of decrees for nullity passed by a 
District Judge shall he exactly the same as for the confirmation 
of his dcciets for dissolution of mania go. 

"No doubt a difference is thus made between decrees for nullity 
passed by a High Court and those passed by a District Judge. 
J he former are made absolute at once, the latter have to bo con* 
firmed by the High Com l after a lapse of six months* time. Kb 
argument, how ever, can be based on this diffeiencc. Decrees for 
dissolution of mariLige passed by a High Coiut are delayed in 
order to allow persons to intervene as provided by section 10, 
but there is no provision allowing of intervention in the case of 
decrees of nullity passed by a High Court. They may, therefore, 
be made absolute at once. In tlio case of decrees passed by a 
District Judge for dissolution, there is no provision made for any 
intervention, but yet they ha\o to wait for six months before 
they can be confirmed. There is no reason, therefore, why de- 
crees for nullity should not wait the same time. 

The fact that at the time the Act was passed, decrees for nul- 
lity were made absolute at once under English law gives us no 
assistance. All we can say about this is that the LegWatme 
adopted the English law in the case of dccices pa^ c ed by a High 
Court and disregarded if in the ea c c of decrees parsed by a Dis* 
tiicfc Court, for which latter decjccs a diifeicnt piocednre was 
expressly provided. For this reason ve cannot under section 7 
apply the law that since IS 73 has been in foice in England, 
under which the Courts there have a discretion to shorten the 
period of six month* for which decrees of nullity have ordinarily 
to wait. (See 30 Vic., c* 81.) 

We reject the application. It can he renewed when the dx 
months* time has expired. 

RAx\ADr, J '—This is a reference made by the District Judge of 
Poona, who submits for confirmation a decree passed by him on 
16th August, 1S98, declaring the marriage between the parties 
to the suit null and voids f 

The first question for consideration is whether, under the latter 
portion of section 20 of Act IV of 1869, which extends theprovi* 
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vLitu^ <>f tlic children, as legitimate or bastard, may often 1** 
j m oh eil in the confirmation of such decrees more seriously c\ ei. 
t ] uu in the case of decrees for tlio dissolution of marriage. 
Time is equal room for collusion in both cases. The same 
safignn-ch> are, therefore, needed in the one ca-c as in the othm 
Thai again section 7 of the Act directs that the principles ami 
mil, followed by English Dhorce Courts shall govern, as far 
ma y be, the Courts here in dispensing relief. The Engli-L 
tuiaciniints did not at first direct that decrees even in suits for 
dissolution of marriage should be made decrees nisi, but only 
allowed appeal with in three months — (section 53 ol 20 and 21 
Vic. So). Such appeal was allowed in cases of nullity decrees 
also bs action 17 of 21 and 22 Vic, e. 108. Later on, section 
7 of 2 5 and 24 Vic., c. 1 11, provided that every decree for dh orce 
,h< uhl m the first instance be a decree nisi, not to be mad* 
ab-olute till after three months had expired, and section 3 of 
2J md 3U Vic,, e. 32, extended this period to six months. In 
1ST :5 the same period was provided for in respect of nullity 
du ms. It is thus clear that both on grounds of strict construc- 
tion and general reasoning, as well as analogy with the corre- 
sponding provisions of English law, tlio principles of which are 
obligatory on Courts in India under section 7, it must be held 
that clause 4t of section 17 with the proviso applies to nullity 
dteitis sent up for confirmation under section 20, and that m 
older of confirmation can bo passed till after six months liaee 
expired. 

Ei 1 1 ox, J. ; — I concur with the Acting Chief Justice in thinking 
that in section 17 of Act IV of I860, the proviso governs and 
foru s part of the 4th clause, and is, therefore, applicable to 
decree- for nullity of marriage under section 20. 
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ORIGINAL CIVIL. 


Before Sir Bouh Eosliaw, Kt, Chbf Justice, anti Mi\ Justice Barsovs* 
In me mattes or PARASHA. BUS f OAE J1 COLABAWALLA, Petition k 

University of Bomb ay —Act XXII of 1837, Sac. 12— Construction— 
Candidate for a degree . 

The 1 wui.ls *• eauditlaie for a degree” in section 12 of Act XXII of 1837 
io e^Ublbh the University of Bonbay mean a candidate for the final examination, 
ilie pisdng of which entitles him to a degree, Tli rt y do not mean a candidate for 
a degree a + any stage of his Univoxsity taieev. Students, theieforc, presenting 
thumelves £m the Previous Examination prescribed the Senate of the Bombay 
University need not picsurl the certificate required by that section 

lintx nibi dated 2nd November 1898, requiring the Univers^y 
of Bombay to show cause “ why the abovenamed petitioner 
should not be allowed to sit at the Previous Examination to be 
held at Bombay on the 7th instant, and why the answer papeis 
oi the said petitioner should not be examined and the result 
declaiel, and also why, in the event of the said petitioner not 
being allowed to sit at the examination to be held on the 7th 
instant, the University should not he ordered to examine the 
said petitioner for the Previous Examination at any other early 
and com enlent day, and to examine the papers of the said peti- 
tioimrlmd to declare the result, &e.” 

The petitioner having presented his petition obtained the above 
rule under section 45 of the Specific Relief Act (I of 1S77). 

The following were the material facts stated in the "petition : — 

The University of Bombay was established under Act XXII 
of 1837. Under the powers conferred on it by the said Act, the 
University prescribed that befoie any candidate could present 
himself at any degree examination, he should have passed two 
preliminary examinations, vh , the “Previous Examination 9> and 
the " Intermediate Examination f and that candidates desiring 
to be examined at the “Previous Examination” must have passed 
the Matriculation Examination and kept two terms %t a college 
•or institution recognized in Arts (p. 42 of Calendar fop 189 7-9 8)* 
With regard to candidates for degrees, it was further provided 
as follows by section 12 of the Ad) t — 

as 83 
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1898. Cf 12. Exoepi by special older of the Sanate, no person shall be admitted aq a 

- — candidate for the degice of Bachelor of Arts, Mas 4 or of Ait 1 *, Bachelor of Laus 

IUbAsha Licentiate of Medline, Doctor of Medicine, or Master of Civil Engineering*, 

Ktjs lomjx. unless be shall piescnt to the said Chancellor, Yiee-Chanctllor and Fellows a 

certificate fiom one of the Institutions authomed in tha 4 behalf hy the Governor 
of Bombay in Council to the effect that he has completed tbe course of instruc- 
tion proscribed by the Olianccdlor, Vice Chancellor and Fellows of the said Uni- 
*\eisUy, in the b>e-I.i\\s to be made h\ them undoi the powox in that behalf ghen 
by this Act .** 

The petit' oner had duly passed the Matriculation Examination 
and had kept two terms at an Institution recognized in arts” 
as required by the above-mentioned bye-laws of the University. 
This institution was known as the Collegiate Institution ”, and 
by a resolution passed by tbe University Senate at a meeting 
held on tbe 20th February, 1837, it had been € ‘ recognized fur 
a period of three years for the purpose of the c: Pre\ ious Exami- 
nation ” only. It did not, however, begin to receive and prepare 
intending candidates for the Previous Examination until Decem- 
ber, 1897, 

On the 17th December, 1897, the Registrar of tbe University 
by a letter of that date pointed out to the Principal (Mr. Kar- 
kaiia) of the Collegiate Institution that the recognition of the 
Collegiate Institution was incomplete, and that to enable its 
members to proceed eventually to degrees, it would be necessary 
under section 12 of the Act that the Institution should bo 
authorized by the Governor in Council to give certificates to 
candidates that they had completed the course of instruction 
prescribed by the University. The Principal replied that such 
authorization was not required for the Collegiate Institution, as 
that institution did not send up candidates for degrees, but only 
for the Previous Examination, The following is the correspond- 
ence which took place on this subject : — > 

1925 of 1897-98, 

“ Bombay , 17th December, 1897* 

*■ To R* P, Karearia, Esq., B.A., 

Bombay. 

' Si Bin,— I am instructed by the Syndicate of tbe Bombay University to let you 
know that the recognition of the Collegiate Institution hy the BorabavU niversit y 
ie still incomplete. 


V * I* * 
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“2. I am to say that Government have pain tel out to 
under sec Jon 12 of tlie Act of Incor poration, an instxtutio 
valid recognition as w ill entitle its membeis to eventual 
icq uii os to bo specifically authorized by His Excellency ibe 
^ ceitificates to candidates lor degrees tbat they have < 

* I ins 4 met ion pieseiibed by the Unheisity. 

k< 3. Under these cucuiW-anccs I am to suggest that 
iiislitutio i you may think it advis iblo that the necessary 
Government should be obtained. 

* I have, < 

u (Signed) 3). 


hohibji 


ft To Du. J> MacDonald, 

“ Unireisity Registrar. 

*' Sik,~ In an suer to your letter of the l/th infant, I 
-dkged ineomp 1 etcnc3s in the recognition of the Collegiate 
neen bi ought to notice no,v ten months after the Senat 
vhen om arrange nenis for opening it hare been quite con 

As regards the authorization fiom Go\ eminent which 
you to obtain from Government, 1 am advised that such 
jaws'll y under the reguliHons for the recognition of 
Page 213 of the Uimeisity Calendar, Regulation 3 sa; 
potent for the Senate, on the recommendation of the By 
institution in any faculty for the purposes of a paiticu 
ruinatious only/ And nothing is said here about Governm 


** Section 12 of the Act of Incorporation to which you refer, applies clearly and i 

solely to institutions that send up candidates for a degree, whilst our institution 
has been recognized for the purposes of a particular examination—tho Pretious 
in Aits— only. * 1 

“ such is the case may bo seep fiom the fact that institutions similar to 
rnirs have not obtained Government authorization, nor have they been ad\ ised 1 

by the Syndicate to apply for sucli authorization, Indeed, colleges teaching up 
to a degree have not obtained such autlioma + ion. 

44 Under these circumstances I do not see how I can apply to Government for I 

authorization, as the Collegiate Institution is not to send up candidates for 
degrees, and as the regulations under which it has been r ec ionized sav nnthW 



about its authorization. 

“ As our arrangements for opening the Collegiate Instiiuti 
I shall be obliged by the favour of a very early reply to this 

S( You 
" (Signed) R, 
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“No. 1919 of 1S97 98. 

“ JBuniLay, 23;v? lk L eihber, 1897. 

«* To B. P. Kabkaria. Esq,, B. A*. 

“ Bombay. 

«g jR< I have ilie honovi hv direction of ilie Syndicate to acknowledge leeelpt of 

youi letter of the 21 si instant and to state that afiei the warning given by them 
in my letter No. 1925 of the 17th Want the question of opening the Collegia 4 * 
Cnslxtution is solely one for yoiu consider ilion and that it would he at your ov/u 
iisk if you opened the institution without stub nuthoihntion as is lefctred to in 
that letter* 

t lur o, At . Ac. 

"(Signed) 1>. MalDovaid, 

“ Uimeisbv JRigishai.” 

In February, 1808, Mr. Katkaiia addressed the following 
letter to the University : — 

Hn , — With refeienee to theconcspondcrec we had in the last week cl Decem- 
ber, 189 7 5 1 have the honour to enquire whether the Syndicate has done any- 
thing in the nutter there alluded to, i b., authoi Nation of this institution by 
Cm eminent, as this college has been opened and lectures on all the subject 
for the Previous Examination aie being regularly given dining the last five or six 
weeks to the students, w ho number moio than 25. An caily icply will oblige.” 

The following reply was sent by the University (No. 2330 of 
1S97-0S, dated 16th February, 1898) 

— AYitb reference to your letter of the ls J Instant, I have the honour by 
direction of the Syndicate to shite that in sending up to Gin eminent a list of tip 
Colleges to which the authoii/ation by Government under sceTon 1*2 of the Act 
ot Incorporation .should in tlieir opinion extend, they hare ommed the name ot 
the Collegiate Institution. They have fiuthor informed Government that .n 
P rincipal of the Institution \ on were warned by them last December, before the 
institution was actually opened, that aid bonsai ion by Government might 1 m 
necessary to give full effect to ‘ recognition ' by the Senate, and tlut, if yoi 
opened the institution befoic you had obtained such anthou/ation, you would 
do so at your own risk.” 

In September, 1898^ the petitioner through Mr* Karkaria, the 
Principal of the ff Collegiate Institution/* applied to the Uni- 
versity to be permitted to appear at the Previous Examination 
* to be held on the 7th November following, and forwarded the 
certificates and fees required by the Begulations, 

Thereupon fhe Begistrar of the University sent the following, 
letter ref rising the required permission ; — 
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No. 2174 of 1898-99. 


“Bombay, 7 th October, 1893 , 

To THE PlUSTClPlL, COLLEG-I ITE IXbTirtfTXOX, 

fC Bombay. 

ft Shi, — W illi reference to the applications for permission to appear at tho en- 
siling Previous Examination received from you on 22nd September last, I have 
the honour by direction of the Syndicate to inform you that the candidates 
cannot be admitted to the examination. The candidates’ fees will be x'cturnel 
to you in a few d lys, 

c< I have, <&e.j <fee. 

** (Signed) D. MacDoxald, 

(( University Registrar.** 

Tlic petitioner then presented a petition to the High Court 
under section 45 of the Specific Relief Act (I of 1877) and ob- 
tained the above rule. The question was whether, as the Colle- 
giate Institution was not authorized by Government as required 
by section 12 of the Act, the petitioner could claim to bo ex- 
amined at the Previous Examination. The petitioner contended 
that section 12 only applied to a person presenting himself for the 
final B.A, Examination; that such a person only could be consi- 
dered fib a “ candidate for a degree” within the meaning of that 
section, and that he only could be called upon to give the certifi- 
cate thereby required. The University on the other hand con- 
tended that the petitioner as a student who had matriculated 
and desired to pass the Previous Examination must be considered 
as a “candidate for a degree" within section 12 and must present 
the certificate thereby required. 

The prayer of the petition wa* as follows : — 

(1) That the Univeidiy of Bombay do allow your petitioner to sit at the 
Pievkms Examination to bo hold on the 7th instant. 

(2) That the University do examine his answer papers and declare the result. 

"(3) That, in the event of the University being not ordered to allow your peti- 
tioner to sit at the examination on the 7th instant, the University do examine 

* him for the Previous Examination at any other caily and convenient date 
and declare the result, 

^-l) That, in the event of your petitioner failing to pass the examination this 
year, the University do examine him once in every subsequent year for the 
Previous Examination and declaie the result till he passes the said exa n- 
hmtion. 


1898, 

lit BE 

Parasha 

RusroMjr* 
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- 3S!(S. 1 2L That join petitaonei pn\«i tint this ITmium.ible Comt inav jkm such 

— othei anil fmllioi oi<lu is tlio uiuunst mcc- ol the taso iui leqnne.” 

/iV 111 

J)abamu Scott, for the Uniwrsitv, showed cause* 

Ktr^roMn, 

Ifaejihc isoti and C . IL fictnhcul, contra, in suppoit of the rule. 

The Act of Iiienipoiatnm ( \et XXII ol Hr? 7), sections 8 and 
31\ and the bye-laws of the Unh eidty (see UmveiMty Calendir 
for 1ST7-9S) wok ufuiod to. 

Klksuuv, C J.: — Thcie can he no douht that this is a very im- 
poiUnt cast*, affecting as it <lo*s the com so of studus of the 
students ol tin* Unmnsity of Bombay, I think 1 speak for my 
learned brother when 1 say that we have no douht what our judg- 
ment should he in this casts I understand the course of pro- 
ceeding* which wt are asked to adopt is analagous to that which 
the Comt of Queen’s Bench in England has been accustomed to 
take w hen applied to for a writ of mandamus. The Court of 
Appeal has been asked to compel the Bombay University, a Cor- 
poiate Body, to carry out a duty imposed upon it by statute. 
And the Act, w hieli corresponds in its procedure to the applica- 
tion for a writ of mandamus in England, is the Specific Relief 
Act of 1877, and under section 45, chapter 8, of that Act it is laid, 
down (His Lordship read the section and continued). 

The facts arc shortly these. The applicant to this Comt was 
a student who w r as desirous of being examined at an examination* 
called the Pi evious Examination, which is one of the examinations 
that a student at the Bombay University must pass on his way 
to a degree. It is clear to me that ho came under section 12 of 
the Act of Incorporation of the University, and that he had a 
right to demand that he should sit and be examined at this ex- 
amination. Bui it was said that before having the right to be 
so examined he must first produce a certificate to the effect that 
he had previously studied in one of the institutions recognized 
by the University Governing body and authorized by the Gov- 
ernor in Council. I need not go into the facts of that part of the 
case, but need only say that it was admitted that ho was not 
provided with such certificate, and lie was, therefore, rejected by 
the University, who refused to allow him to sit and be examined * 
at a (i Previous Examination/’ A way out of the dead-lock was* 
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however, found that was praiseworthy, since he was allowed to 
he examined tie lone es^e ponding the decision of this Court as to 
whether under the circumstances he had the absolute right to 
demand to ho so examined or not. 

Looking at section 12 I think the first thing we have to ask 
ourselves is whether the applicant came under the designation of 
u Candidate for a degree of B A./* and it seems to us that having 
regard to the end of the section it can only he read as applying 
to those persons, and to those poisons only, who asked to he 
examined for the thiul or final examination for the B.A. de- 
gree. (His Lordship then read section 12 of Act XXII of 1S57 
and continued :— ) Certificates as to the previous couise of in- 
struction are by the concluding words of the section to he demand- 
ed from and produced by those who have completed their course. 
The applicant in this case had come forward to be examined for 
the Picvious Examination and could not be said in any sense 
to hare “ completed his course of instruction/’ He had only le- 
cently passed his Matriculation Examination and was approach- 
ing, as I have said, his Previous Examination, which w us that 
which was only second on the list on his way to a degree. There- 
fore, it would be impossible for him to give any such certificate 
as would be required by the Act, and it seem* to me that the bj o 
laws which were afterwards appended to the Act help us to that 
decision. On page 42 under the heading of B.A. are specified 
the various examinations a student has to go through on his way 
to a B.A. degree, and clause 9 says that " Candidates for the 
Degree of B A/* must have passed their Matriculation and will 
be required to pass three subsequent examinations to obtain such 
a degree. Regulation 11 may apply to this case, and he might 
be told on bis entrance as a student of the University that he 
would be required to pass the “ Previous, ^ the " Intermediate 
and the u Third or Pinal Examination for the Degiee of B.A/’ 

I do not agree with the arguments of Mr. Macpherson with 
regard to the whole of the examinations having to be passed 
before the student becomes a "candidate for the Degree of 
B.A/* I agree with the interpretation of my learned brother. 
When a candidate appears for an examination which it is neces- 
sary for him to pass immediately prior to, and which is expressly 
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iv.i8. called tlie Final Examination for, the Degree of B.A., it seems to 

i.v nv me that the words of section 12 apply to him ; that he then 

becomes a candidate for the degree of B.A., and that he must 
produce before being alhnvi d to take his B.A. degree a certificate 
'•hotting he has necived instruction at an “ authorized ’’ institu- 
tion. 


Tin sc, shortly, are the reasons which induce this Court to 
conic* to the conclusion that the University in this matter have * 

struck too soon. We cannot find any authority that provides 
that he must produce these certificates at an earlier or at every 
preliminary examination. Faction ] 2 means what it say. At 
the final examination the University should ask for the certifi- 
cate to the effect that he has been introduced by a recognized 
institution. Those arc the grounds upon which I base my deci- 
sion, and I think they are the same upon which my learned 
brother will give judgment. 

Ihutsoxs, J. : — The first point for our decision in this case is 
-the meaning of the words 11 candidate for the degree ” used in 
section 12 of Act XXII of 1S57. Do they mean a candidate for 
a degree at any stage of Ids University career, or do they mean 
one who is a candidate for the final examination, the j as&iug 
of which would entitle him to the degree ? I think the latter. 

In section S of the Act the expression “candidates for degrees" 
apparently means all persons who make use of the University 
with the object of obtaining a degree. It allows of the making 
of bye-laws and regulations touching the qualifications of the 
“ candidates for degrees" and the previous course of instruction 
to he followed by them and the preliminary examinations to be 
submitted to by them. At the same time it shows clearly that * 

there is intended to be only one examination for degrees which 
if calls “ the examination for degrees." The holding of this ex- 



amination is provided for by section 13, which enacts that an 
examination for degrees shall be held at least once in every year, 
and that the candidates shall bo examined at every such examin- 
ation, Before this section comes section 12, which provides that 
“no person shall be admitted as a candidate for the degree . , 

. unless he shall present .... a certificate . ... to 

the effect that he has completed the course of instruction pre- 
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scribed . * in the bye-laws.” The use of the ^ 
ted 99 might mean that he shall not be admitted 
University* This, however, is negatived by the u$< 
** completed the course of instruction,” and it wi 
sir action that was contended for on behalf of t 
Their counsel only argued that the words nu 
should not be admitted to any examination win 
scribed for the degree. But to this argument also 
same words seems to be equally fatal. To suit this 
should have to read the section as providing that n 
be admitted as a candidate for any examination, p 
final, prescribed for the degree without a certificat 
completed the course of instruction prescribed clowi 
at which he has arrived, or for the examination i 
about to present himself. This would, 1 thinly l 
violence to the words of the section as they stand, 
on, the course of instruction and the preliminary 
nliiek are provided for by bye-laws, come wifi: 
“course of instruction,” and section 12 enacts that 
be admitted to the examination for degrees witl: 
cate that he has conformed to the bye-laws and < 
prescribed course of instruction. All other matters 
turn has left the University to arrange, hut this cc 
one only is mentioned) is to bo given by an institute 
in that behalf by the Governor of Bombay in Comic 
firmed in this opinion by the Older in which the 
placed. Section 11 gives the power to confer degi 
imnabion(thatis, after the final examination). Sectioi 
the qualifications of candidates for degrees (that is, 
examination for degrees). Section 13 provides for 
that final examination for degrees and section 11 
of degrees at the conclusion of the examination to 
entitled to them. All these sections deal in order v 
examination which can only be a final examination, 
qualifies for a degree directly and immediately. 

This, then, being my opinion on the meaning of 
follows that a certificate is not required by that 
*any other provision of law for the Previous Examine 
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a preliminary one made by bye-laws under section 8 ot the Act, 

We need not, therefore, enter on the other points raised. The 
applicant is duly qualified and has sxtisfied the requirements 
of the bye-laws of the University as to Ins appearance at the 
Previous Examination, and the University were under statutory # 

obligation to examine him when he presented hhusdf for it. 

Wc, therefore, make the rule absolute with corU, 

Hale olsolnle* & 

Attorneys for the Petitioner : — Ole^rs, ThcJeoee'la q Dkaramsi 
cni l Cama . 

Attorneys for the University: — Messrs. Cuihjie , Lynch an l 
Owen, 

INSOLVENCY JURISDICTION. 

JBifoee Me. Indue lios^dh 

XUYAIiJIAI 8 AltUPCII A ISf I), Insolvent ; SOIiAlhll EYRAMJI COL AH* 

OPPOSING CreEDITOE. 

In '•oh t — OrLv of jwei>Oiud duchanja —Fi ludU jj ofonh, — Lull m Insolvent 

A' ( fdtot. 11 and 12 Viet,, r q?. 2lj, L 47, 515 — ihv r ict — Vtoeecluee. 

Ah order under section 47 of tho Indian Insolvent Act (SUt. 11 and 12 
Viet., cap. 21) for the final dibcharge of an insolvent once gi anted cannot bo 
si i aside except upon the grounds specified in section 5(5 of that Act. The 
ui.U ioiUae open to an opposing aedifcor K to appeal agnin-t tlie order under 
h. el ion 73. 

Itrun obtained by the opposing creditor to have an order made 
under section 47 of tho Indian Insolvent Act (Stat. 11 and 12, 

Viet,, cap, 21), for the personal discharge of the insolvent 
revoked or set aside. 

The insolvent had filed his petition and schedule on 12th 
January, 2898. In pursuance of Rule 14 (see Rules and Orders*. 
Bombay) he gave notice of his intention to apply to the Court 
for an interim order of protection under section 18 of the In- 
solvent Act. Thereupon the opposing creditor filed grounds of 
opposition to such order, and appeared by counsel on the 4th May, 

1S3S, to oppose the granting of the order. The Court, however* 
in spite of his opposition granted a protection oi'der to the in* 
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solvent for three month,. On the 3rd August, 1838, the insol- 
vent applied for an extension of the interim order, which, not- 
withstanding the opposition of the opposing creditor, was granted 
for a further period of two months. 

In September, 1808, the insolvent served notices '.(under Rule 
12) upon his creditors, and the 5th October, 189S, was appointed 
for the hearing of his petition. In the notices the creditors 
were called upon to file their grounds of opposition (if any) three 
clear days before the day so fixed for the hearing of the petition. 
(See Rule IS,) 

On the 5th October, 1838, the ease came on for the first hearing, 
and on that day, according to the practice, the insolvent obtained 
a rule nisi for his personal discharge under section 47 of the 
Insolvent Act, which was made returnable a fortnight later, viz., 
on the 19th October. At the same time (war., 5th October) he 
obtained a further extension of his interim protection older for 
one month. 

On 'the 19th October, 1898, the case came on again, and there 
being no opposition, and no grounds of opposition having been 
filed under Rule 18, the insolvent obtained his personal discharge 
under section 47 of the Act, 

On the lGih November, 1893, the opposing creditor took out 
a rule calling upon the insolvent to show cause "why the matter 
of his petition should not be re-heard or reviewed, or why the 
order made in the matter on the 13th October, 183 S (w hereby 
it was {inter uhei) ordered that the said insolvent should be de- 
clared entitled to the benefit of the Act passed for the benefit of 
insolvent debtors in India) should not be revoked or set aside. 

In the affidavit filed in support of the rule, the opposing 
creditor stated that he was in Court on the 5th October, 1838, 
when the insolvent s case was called on, but that, hearing that 
an extension of the protection order was granted for one month, 
he "left the Oourt under the impression that the hearing of the 
insolvent's petition would take place a month thereafter.' Ihe 
affidavit then proceeded as follows : — 

4f s. On reading the newspapers on the 20tli instant, I was exceedingly sur- 
prised to loam that on the 19th instant the petition of the insolvent was heard 
and that he was discharged. 
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“ 9. I say that I intended to oppose tlio disoliaige of fho insolvent and that 
it is my intention to do so if I am permitted, 

“ 10. T filed my grounds of opposition to tlio discharge of the insolvent and 
my aflidavit of claim so far back as the 3id day of May, 1898, and I was in- 
formed tint by reason of my having filed such grounds of opposition the peti- 
tion ol ! the insolvent was liable to he placed in the opposed list and, therefore, was 
not likely to bo called on for hoaxing for some months, and such my belief was 
shengthened when on the oih day of October, 1893, I attended the Court, the 
insolvent himself applied for an extension of the protection order, although, 
aceoidmg to the terms of the notice served upon m3, that clay, viz., the 5th day of 
October, 180S, was fixed by the Court for the hearing of the insolvent’s petition. 

** 11. 1, the i of ore, piay that the order for the discharge of the said insolvent 
may he annulled, an l that his petition may be again set down for hearing, and 
that I may be permitted to oppose his* diselmge.” 

The rule now came on for hearing, 

Jfankar, for the insolvent, showed cause: — The order of dis- 
charge once made cannot be set aside, unless upon some of 
the giounds mentioned in section 5G of the Act, None of these 
grounds are shown in the opposing creditor’s affidavit. The 
Couit has therefore, no power to re* hear the matter. There has 
been no fraud or misconduct of any kind on the part of the 
insolvent in obtaining his discharge, nor is it alleged. The 
failure of the opposing creditor to appear on the day of hear- 
ing through accident or mistake is not sufficient cause under the 
section to justify the Court in reviewing its order — hi re Golam 
Hot sen decided by 13 ay ley, J,, on 10th February, 1832 (not 
repotted) ; Li re Jacob Anron decided by Farran, J*, on 16th 
January, 1835 (not reported) ; and In re Shalom Ballcoji Tagaokar 
decided by Strachey, on ISlh November, 1830. 

Liver ant g for the opposing creditor in support of the rule: — 
1 don't apply for a review under section 5th That section does 
not refer to a ca^c like this. We ask to have the order of discharge 
set aside. The Court, has power over its own order independently 
of that section. The order was passed under circumstances which 
make it an injustice to the opposing creditor. He was misled 
by what took place in Court on the 5th October and under- 
stood that the matter would not come on again for a month. Ife 
Is only reasonable that the Court should set aside the order of 
discharge. 
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Russell, J.:— 1 The facts of tins case I find from 
are as follows : — The insolvent filed Ills petition < 
January, 1838, He obtained an interim order on t] 
189S, for three months notwithstanding that notice 
of opposition to the interim order were filed by the 
opposing creditor on the 3rd May, 1838, and gone in 
3rd August, 1S9S, the said interim order was extei 
months, although the said opposing creditor again a 
opposed, 

Notices for discharge were issued by the insolve 
served upon the opposing creditor, among other credi 
15th August, 1898, fixing the 5th October, 1S9S, 
hearing. Such notices contain the usual clause I 
oppose the discharge of the said insolvent, you must 
thereof to me, L e , the Clerk of the Court, in aee< 
Rule IS.” As no such notice was ever received froi 
sixty-nine creditors, the insolvent on the 5th Cctolx 
tained his usual rule nisi, and on the 19th Octol; 
obtained his personal discharge under section 47 in 
course unopposed. 

The opposing creditor took out a rule calling up 
vent to show cause why the order for his discharge ; 
set aside, to which Mr. Mankar showed cau,be on the 
and the matter was argued by him and Mr. Inverari 
I am of opinion that the rule must be discharged up< 
that X have no power to set aside the order for dis< 
tion 56 of the Insolvent Act provides as follows : — ( 
read the section and continued.) It has been argin 
that the word " review ” there does not include sett 
order. I am of opinion that this argument is not 
The section distinctly provides for the finality of < 
charge, and I apprehend that the word sc review ^ 
again into consideration with a view of further deal 
order.” It seems to me that it is only when the C< 
into consideration the order' with the viow of furthei 
it upon the grounds mentioned in the seetion, tl 
can rehear the matter and then annul the origina* 
circumstances of this case do not bring it within tl 
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section 5G and consequently the only course open to the opposing 
creditor is to appeal under section 73 from the order granting 
the discharge* Sec Me Blacfovdl L 

I would add that I have referred to two other cases : one In 
re Jacob Anion' 2 ',' where an application was made to sot aside an 
order of discharge upon the ground that it had been granted 
owing to the Insolvent Court sitting unexpectedly, and the op- 
posing creditor consequently not appearing. That application 
was refused. A similar application was made in No. ?>7d of 1895 
in which the order of discharge had been granted in consequence 
of the opposing creditor's counsel being accidentally not present in 
Couit. That application was also refused. The present ease is 
stronger, because the opposing creditor took no notice of the ex- 
press notice given to him by the Clerk of the Insolvent Court in 
accordance with the practice in that behalf. Having regard to 
that piactice I do not think the mere filing of the grounds of 
opposition is a sufficient compliance with Hule 18. I cannot but 
regret this result, and discharge the rule without costs, which 
\\tx< the course adopted in the coses 1 have referred to. 

U) (1872) 9 Bom. II. 0. Rep., 310. C> No. 117 of ISO 1, umeportccl. 


APPELLATE CIVIL. 

Before Mr, Justice Parsons, Chief Justice {Acting), and Mr, Justice Manacle* 

KUSAJI (obi gun al Applicant), Appellant, v. VINA YAK R. PARABHU 
(oeiginal Opponent), Respondent.* 

Surety — Limitation Act (£T r of 1877), St It, 17, Art, 179, JSxpl, 1— Liabil- 
ity of surety in execution — Application for execution against a surety uhen 
a step in aid of execution against a principal — Mode of enforcing payment 
against a surety * — Practice — Procedure, 

Vinayak Ramehandia was awarded the sum of Eb. 4,951-13*11 by the District 
Judge as compensation for land taken up by the Collector under the Land Acqui- 
sition Act, 1870. The money was ordered to he paid over to him on his giving 
security for its refund in case the appellate Court so ordered. Damodar Vida- 
rangam thereupon became his surety and executed a bond binding himself to pay 
into Court the said sum of Es. 4,951-13-11, if ordered by the Court. On th$ 
* Appeal, No* 45 of 1898. 
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25th September, 1803, the High Couit varied t 
warded Us. 4,204-7-11 (part of the Us. 4 >951-1 
Bamji (the appellant). On 17tli Febiuary, 18.9 
this Older aga'rst the surety Bamodar and dab 
•and costs (Rs. 550-13*4). Bamodar objected to; 
Court held that, as surety, he was liable ( nly 
intei est or u st » Subsequently, viz., on the IGt 
for execution aganist the piincipal debtor Vj 
September, 1893, in respect of the interest and 
tion of the 17th February, 1894, against tiro su 
cut ion of the oiler under article 179 of the Li 
prevented limitation. 


Held, that his application v as haired by Lmi 
edition against the surety would no* operate t< 
the principal debtor unless it was made to enfoi 
to both under the oidei. But under the oid 
interest or costs. Ills liability v as expressly c 
cipal sum, and it v as only as to that sum that 
yak. The previous application, tlieiefoie, for 
money for which lie v as not liable under the oi 
step in aid of execution against the piincipal d( 


The mode of enforcing payment aga'nst a si 
execution and not by separate suit. 

Appeal against the order of W. H. 
Poona, in a miscellaneous proceeding. 

The Collector of Poona having a 
•tier the Land Acquisition Act (X of 1 
Its. 4,951-13-11 should he paid as coi 
Several persons claiming this money 
referred the adjudication of their claii 
The Judge decided that the entire sui 
yak Eamchandra (the respondent), bu 
should not be handed over to him u 
period allowed for an appeal, or til] 
(Yinayak) gave security that he wouL 

Accordingly one Damodar Yiziaran 
for Yinayak, and passed a bond, bindii 
yak's default, to pay into Court tb 
The material part of the surety bond \ 

* In default, I, Damodar Yiziarang 
$h&U order, repay into Court Ks. 4,95' 
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Upon the execution of this bond, the whole sum was paid 
over to Vinayak. 

The other claimants, however, appealed, and in appeal the High 
Court on the 25th September, 1898, varied the order of the Dis- 
trict Judge by awarding the sum of Its. 1,951-13-11 in different 
shares tothree of the claimants, viz., Kusnji liamji (the present 
appellant) and two other persons. The share awarded to Kusaji 
(the appellant) was ID. 4,201-7-11. The order was silent as t® 
interest on this sum, but directed that Viunjak should pay * 

Kii&aji’b costs* ^ 

On the 17th Vobrimn, 1891, Kiisaji applied to the Di-tiict 
Court for the attachment and sale of the mo\ cable property 
of the surety Damodar for the purpose of realising hi* share 
(Us. 3,204-7-11) together with ID. 1/505-10-0 inteiest and 
Us. 5:0-15-4 costs. Damodar objected that he was not liable to 
the interest or costs, Tho Judge held that be was liable for 
both. On appos'd, bower or, tho High Court ou the 15th July, 

3 S3 5, reversed this order and held that, as surety, Damodar was 
liable only for the principal sum and not for interest or costs* 11 . 

Ivusaji then proposed to recover the interest raid costs from 
the principal debtor Vinayak, and accordingly on the Kith Feb- 
mary, 1897, he applied that the original order of 25th September, 

1833", against Vinayak (the opponent) should be transferred under 
section 223 of the Ci\ il Procedure Code (Act XII of 1882) to 
the Court of Small Causes at Bombay for execution, stating that 
Vinayak was a resident of Bombay and claiming the said inki- 
est and costs from him in execution of the order. Vinayak (tho 
opponent) contended that this application for execution of the 
order of 25th September, 1 893, -was barred by limitation. 

(1) Iu that case Shiran, C. J., gave judgment as follows * 


It must lie conceded that Vinayak Bamcliandra could rightly lie ordered to repay 
tlie amount paid to him witli Interest. The question, however, is whether the surety 
can ho ordered to repay more than tho principal sum. Tim material part of Urn bond, 
which was passed by the surety, is as follows “ In default I, Damodar Yimrangain, 
will, when tho Court shall order, repay into Court Bs, 4,951-13-11.” Section 128 of 
the Contract Act provides that the liability of tho surety is oo-erfensivo with that of 
the principal debtor, unless it is otherwise provided by tho contract. Wo tlpuk 
that the extent of the obligation of the surety is limited by the exprrss tom* of tho 
bond to the precise amtount which the surety has in ! t undertaken to repay, f 
Printed Judgments for 1596, page 227.) 
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The question was whether the application for execution against 
the surety (Damodar) on 17th February, 18)1, prevented limita- 
tion against the principal debtor (Vinayak). 

The Judge held that the present application was barred by 
limitation, on the ground that the proceedings against the surety 
should have been by way of a sep irate suit and not in execution, 
that the application of the 17th February, 1894, was, therefore, 
not in accordance with law, and did not prevent limitation (see 
article 179 of Limitation Act). In his judgment he said 

“ 11 “ admitted that applicant did apply by application, dated 17th February, 
189-J, to recover from a surety a certain sum awarded by the decree of the High 
Court, dated 25th September, 18 )3. That surety bad not under section 253, 
Civil Procedure Code, become liable prior to the passing of the decree, but under 
section 5 16 while the appeal u as pending. His liabilities, therefore, could not 
be enforced in execution of the decree but by separate suit. The various High 
Courts appear to have held different views with respect to the procedure to en- 
force a security bond prior to Act YII of 1838, nhieh made express provision 
■with regard to matters coming under sections 549 and 610 of the Civil Procedure 
Code, but said nothing as to sections o4o and 5^*6. The ruling in Subj^oo v- J3chl- 
makundM appears to me in point, and by tire light of that judgment I cannot 
hold that the application to enforce a security bond was an application for execu- 
tion, or to take some step in aid of execution.'* 

Kusaji then appealed to the High Coui*t. 

Vinayak S.BhandarJcar, for the appellant (Kusaji) :—Our ap- 
plication of 16th February, 1897, seeks execution against Vina- 
yalc of the order of the 25th September, 1893. The application 
against his surety Damodar on the 17tli February, 1894, prevents 
limitation (article 1/9, clause 4), That application was a step 
in aid of execution and was the proper remedy against a surety 
— Yen tap. a v. Badingapa' 1 '* ■ Ex parte Mil'aji'V . The liability 
of the surety and the principal debtor is co-extensive and joint, 
and the application for execution against one of two persons 
jointly liable keeps alive a decree against the other — Jan hi Kuar 
v. Sump BsniY) ; Thirumalai v, Ramui/yar'M , 

Trimlah It. Kotical , for respondent (opponent) ; — This applica- 
tion for execution is in respect of interest and costs. The order 

0) (1895) 23 Cal., 212. ( 3 ) 
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of £Sth Septemhoi*, ISOS, does not give interest. The applicant 
cannot, theiefore, recover it in execution — Pandarhuiih v. 
Li’ochnnil 5) . The application of 17th February, 1894, was not 
a step in aid of execution, inasmuch as it sought to obtain what 
was not granted in the order — Bamcluutdm v. KoiukijY 2 ; Uaya 
Kishit'i XiUt/i lUgttm * ; KnAmaji v. Anandrav'^. 

Tin liability created bv the order was joint so far as the prin- 
cipal sum was concerned, but not as to interest and costs j for 
while Y tuny ale as piincipal debtor was liable to both, the surety 
was habit* to neither. The present application against Vinayak 
Wine more than three yen's after the date of the order i«, there- 
fore, burred by limitation, as the application against Bamodar, 
a surety, does not keep alive the order against Vinayak, the 
principal. 

Parsons**, C. J. (Acting) : — The facts are these : Compensation 
wa- awarded to the respondent under the Land Acquisition Act. 
The appellant, who had made a counter-claim to the compensa- 
tion, appealed to the High Court, The respondent, when paid 
llic money, gave security for its refund if the appellate Court so 
ordered. The High Court decided the appeal in the appellant’s 
iavour on the 25th September, 1898. The appellant applied in 
execution on the 1 7th Februaiy, 1894, against the surety alone for 
■the recovery of the principal amount paid with interest on the 
•same and the costs of the litigation. He recovered the principal 
amount only, as the High Court held that the surety was liable 
for the amount named in his surety bond only, and not for any 
interest or for costs: see Damodar v. Kusajl V Ho filed his 
present application on the 16th Februaiy, 1897, to have the decree 
transferred to Bombay, in order to execute it against the respond-^ 
ent to recover from him the said interest and costs. 

The District Judge held that the application to execute the 
decree against the respondent was time-barred, since the appli- 
cation against the suioty was not made in accordance with 
law, citing Subjoo Das v. Bahmhmd Das This High Court, 
however, has deckled that the mode of enforcing' payment by 


rii (1888) 13 Bom, 237. 

Oi (1390) 22 Bom, 221 at p. 224. 
«) (1808) 20 All, 331. 


(i) (1883) 7 Bom, 293. 
(© 1\ J., 1895, p. 227. 
(«> (1895) 23 Cal, 212. 
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surety is by summary process in execution, and not by means of 
a separate suit— Venkctpa Naik v. Baslingnpa' 1 ) ; and the District 
Judge ought to have followed that decision of this Court, rather 
than that of another High Court. 


1398. 
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Treating, then, the application against the surety of the 17th 
February, 1S94, as a stop propeily taken in execution against him, 
and assuming that he is to be treated as a party to the suit bound 
by the decree in so far as he was a surety for its due performance, 
we have to see if the application is one that takes effect against 
the respondent. The answer to this question depends upon whe- 
ther the liability under the decree was joint or separate, and 
as to this there can be no doubt. The surety was not liable 
either for interest or for costs. His liability was expressly con- 
fined by his bond to the principal sum of Rs. 4,951-13-11, which 
was paid to the respondent, and as to that sum only can there bo 
said to be any joint liability under the combined effect of the 
decree and the surety bond. For the interest and costs there 
was but one person made liable under the decree, viz., the res- 
pondent. 


The case, therefore, is one in which the decree or order has been 


passed severally against more persons than one, disthmuishin 


Loc 


portions of the subject-matter as payable or deliverable by each" 
and according to Explanation 1 to article 179 of the Limitation 
Act, the application takes effect against only such of the said 
persons as it may be made against. The application of the 17 th 
i ebruary, 1894, therefore, does not take effect against the re- 
spondent, and the present application to execute the decree is 
time-barred. For this reason we dismiss the appeal with costs. 

Ranade, J.:— I concur. The authorities, cited on behalf of the 
appellant, only go to show that, where a deciee imposes a joint 
liability upon several person*, execution taken out against any 
one of them is a step in aid of execution against the rest. In 
the present case, however, there is admittedly no joint liability 
in respect of the sum due for interest and costs, which the deeree- 
liolder now seeks to recover from his principal judgment -debtor. 
The surety was not liable for tbe*e sums under his bond, and it 
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is thus obvious that the previous execution of the deciee against 
the suiety cannot be regarded as a step in aid of execution 
against the principal in respect of the sums now claimed* The 
District Judge, therefore, very properly held that the execution 
was time-haired under these cheumstances. 
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CRIMINAL REVISION. 


Befoie Mr, Justice Faisons, Chief Justice (Acting), and J/? 4 Justice Facade* 
term BDLAKIDAS'> 

Mainten nee — Husband and uife — Maintenance cider obtained by a wif# 
against husband— Sul sequent deeieefor restitution of conjugal rights ob- 
tained ly huband— Fffcct of suih decree on previous order of mainte- 
nance— Criminal Procedure Code (Ait X of 1882 ), Sec, 488 , 

A deuce of a ehil Ccnrt for lestiixiiien of ccnjtigal lights supersedes any 
pm ions order of a Magistrate foi maintenance, if the wife should persist m 
i ef using to liv e vv ith her husband. A hi a gist rate ought to cancel a previous order 
of maintenance made by him, or rather treat it as determined, .if the wife failing 
to cemplv with the decree for icstifution refuses to lhe with her husband. 


Applicaiion under section 435 of the Code of Criminal Pro- 
eedure (Act X of 1881). 

On 22nd May, 1891, B,ti Ganga obtained an older for main- 
tenance against her husband Riilakidas under section 4SS of the 
Criminal Procedure Code (Act X of 1882) in the Comt of the 
First Class Magistrate of Ahmedabad. 

On the 1st February, 1892, Bulukidas sued Bai Ganga in the 
Oomt of the First Class Subordinate Judge of Ahmedabad, and 
obtained a decree for restitution of conjugal rights. 

On 19 th September, 1893, Bai Ganga applied to the Magis- 
trate to enforce the order for maintenance and to recover twenty 
months' arrears of maintenance. Thereupon the arrears were 
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restitution of conjugal rights which he had obtained, and contend- 
ing that she was, therefore, not entitled, to recover the arrears of 
maintenance claimed bj her. This allegation was held by the 
Magistiate to be not proved, and the application was rejected on 
8th February, ISO 4 

In 1895, Bai Gfanga filed a suit in the Agency Court at Rdjkot 
for arrears of maintenance. This suit was ultimately dismissed 
on the ground that she hal lost her right of maintenance by 
her own conduct, and that the Magistrate’s order for maintenance 
could no longer be enforced. 

Thereupon Bulakidas made the present application to the 
i list Class Magistrate of Ahmedabad to cancel the order of main- 
tenance passed in 1891, 

Ihe chief grounds upon which he male this application were : 

(1) That he had obtained a decree in the Civil Court in 1S92 
for restitution of conjugal rights, and 

(2) That after this decree his wife had returned to his house 
and lived with him for ten or twelve days, and that she had then 
left Ms house. This conduct (it was urged} disentitled her to 
any maintenance allowance. 

The Magistrate held that both these objections had been raised 
before his predecessor in 183 1, and had been overruled, and that 
he was, therefore, precluded from re-hearing them as decided 
by the Allahabad High Court in Laraitt v. Bam Diatt l \ He was 
further of opinion that as the applicant had not executed the 
decree for restitution of conjugal rights, he was nob entitled to 
the relief he claim el. He, therefore, dismissed the application. 

Against this order of dismissal, Bulakidas applied to the High 
Court under its criminal and revisional jurisdiction. 

Goverdhan J L Tripati for applicant. 

Ganp'it S. Rxo for opponent. 

Parsons, C. J. (Acting) The authorities show that an order 
of a civil Court restitution of conjugal rights supersedes any 
previous order of a Magistrate for maintenance, if the wife should 
persist in refusing to live with her husband — Inttpotee l)oomo?nj 

0) (ISSrj 5 All., 224. 
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v\ Til Jut MoodoiC\ and that a Magistrate ought to cancel his order/ 
or rather to treat it as determined, if the wife failing to comply 
with the decree for restitution refuses to live with her husband 
— In ?e Knlidus Ifansnlram^* 

The Magistrate in this case has not found whether or not the 
opponent persists in refusing to live ’with the applicant. All 
he s a ys is that the applicant has not executed the decree which 
he obtained for restitution of conjugal rights or sought to obtain 
possession of his wife. This is beside the case. The Magistrate 
must find whether the wife ha& obeyed the decree; if she lias 8 
not, then she would not be entitled to a maintenance order. 

We reverse the order of the Magistrate and remand the case 
fox a rehearing. 


0 ) { *870) 13 Cal. W. R. } 52 Or. Rulings. <*> Crindtnl Region, No. HO cf 1878. 


APPELLATE CIVIL, 


Before Mr. Justice Parsons, Chief Justice ( Ming ), and Mr. Justice Banade * 

BABA BHAU KITTT3& (obimsil Fevintiff), Appellant, v# NAOESH 
RAMCHANDRA a>d another (original Defendants), Respondents* 


iliA A A 


ralmifon—tmt Fees Ad {VII of 1870), tiic. 7, CL 10 (a), CL 4 (c) 3 (d ) ; 

See. 12 — Class to which a suit belongs — Decision as to such class — Appeal — 

Pi act id* 

An appeal lies against a decision as to tlie class to winch a suit belongs- 
although it does not lie against a decision as to the “valuation of the suit in that 
class. A decision of the lower Court, holding that a suit is one for specific per- 
formance of a contract of sale and to be valued according to the amount of the 
consideration-money j is appealable* 

Second appeal from the decision of F, 0. G, Beaman, District 
Judge of Bel gaum, confirming an order passed by Rao BahAdur 
G. V, LImaye, First Class Subordinate Judge. 

The plaintiff brought this suit praying for a declaration that a 
certain purchase made in the name of the first defendant was a 
ben&rni transaction for him (the plaintiff) and for an order that 
the defendants should execute a conveyance of the property to ' 
* him. The consideration money for the purchase was Rs. * 
1 # ^ The Subordinate Judge held that the suit was one for ^pecifid 
§1|* i \ Bccoud Appeal, No# 227 of 3898. * * > { ¥ 1 1 
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performance and fell under clause x (a) of section 7 of the Court 
Fees Act (VII of 1870) and that the plaint should he stamped 
according to the amount of consideration (Rs. 1/265), and he 
dismissed the suit, as the plaintiff failed to pay this amount* 

The plaintiff* appealed, contending that the suit was not one 
for specific performance and did not fall under clause x (a) of 
section 7, but within clause iv, sub-section (c) or (J), and had, 
therefore, been wrongly dismissed. 

The Judge in appeal held, however, that the question was one * 
of valuation, and that under section 12 of the Court Fees Act 
(VII of 1870) the decision of the lower Court was final, and he 
dismissed the appeal. He said ; — 

tf The Judg 3 below decide! that tha valuation was Incorrect, and the terms of 
Ms Older bring the case itnler stolon 12 of the Court Foes Act (VII of 1870). 
That section gives finality to tlie decision of tbe Judge blow, and I must, 
therefore, dUmss thU appeal, though I do not agree with the principle on which 
the learned Judge apperontly valued the claim.” 

The plaintiff preferred a second appeal. 

Sadnshiv i?. Bakhle appeared for the appellant (plaintiff): — 
The lower appeal Court dismissed the plaintiff’s appeal, holding 
that the question was one of valuation and fell within section 12 
of the Court Fees Act (VII of 1870;, which makes the lower 
Courts decision final. But the case does not fall under section 12, 
The question here is n;>t a question “ relating to valuation” within 
the meaning of that section. The question is as to the clause 
under which valuation is to be made. It has been held that the 
question as to the application of a particular section is distinct 
from- the question of making the valuation after determining the 
section. It is only in the latter case that section 12 of the Court 
Fees Act makes the decision final: see Abaji Parashram v. Bam- 
chandm Plumy ! 1 ; Yithal Krhhna v. Balkrishna Janaulan 
Such appeals have been entertained — Qhnnia v. RumdM z \ Anna - 
medal QAe f ti v. Cloete 4 ; Sanlarsmrjji v. GanpntsiiigjP ; Scvdctr- 
dngji v. Ganj)at$ingji ( *\ 

There was no appearance for the respondents. 
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Parsons, 0. J. (Acting) -The District Judge refused to hear 
the appeal presented to him on the ground that the valuation made 
by the Subordinate Judge was final under section 12 of the Court 
Fees Act* The facts are these The plaintiff sued for a deela* 
ration that the put chase in the name of the first defendant was a 
Lemum tiansaction and for an m dev th it the defendants should 
execute a conveyance to him* The Suboidinate Judge held that 
this was a suit for specific peiformanec falling under clause x (a) 
4 of section 7 of the Court Fee^ Act, and th it the plaint should he 
stamped according to the amount of the consideration money for 
the purchase, which was Its. 1,265, and dismissed the suit on the 
plaintiff failing to pay this amount* Plaintiff appealed on the 
ground that his suit fell under clause iv (e) or (t!) and had been 
wrongly dismissed. 

The dismissal order was demly appealable, and the District 
Judge ought to have entertained the appeal. There was no 
question of v&luitien rabid in it, for the only valuation made, 
ih. 9 the "value of the consideration, was admitted, but the order 
was contested on the ground that the Subordinate Judge was 
wrong in holding that the suit fell within a certain class of cases 
as defined in the Com t Fees Act ; in othei words, it was con- 
tended that the Sub miniate Judge was wiong, in law, in holding 
that the suit was one for specific peifonnance, since it was one 
for a dedai atory decree where consequential relief was prayed. 

The distinction between eases in which the \aluation of 
property is in dispute and cases in which the application of 
the law is questioned is clcaily drawn in Jbaji Pa) ashram \\ 
llamhantha, lih\maji l K It is not so clearly expressed in the 
Full Bench case of Vithd Krishna v. Jialkrishna Jana) Jan 3 , but 
the principle therein laid down that r on the question of whether 
or not any particular suit was one admitting of valuation by the 
Judge an appeal lies/' depends upon the same distinction, r\r», 
that a decision has to be come to, fust, as to the class under which 
a shit falls, and secondly, upon its valuation in that class, and 
that an appeal lies from the former In KasAinaih Nat ay an v*. 
Govinda X*irajl*\ the decision should have been made to rest, * 




0) P. JV188S, p. 34. (2) (1880) 10 Bom , 610. 
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not upon valuation, but upon the improper inclusion of the suit 
within the cla B s of cases to which section 17 was applicable. So, 
too, in Sardanhigji v. G mpahingji l \ the Court entertained the 
appeal because the lower Court had held that the suit fell under 
’clause ii when it really fell under clause iv of section 7. In 
Chunia v. liamdial i2) thcie was no question of valuation, but the 
appeal was onteitained so as to “determine whether this suit is 
one in which specific lelief is sought or not, so as to determine 
under what class of eases it falls for the purpose of the Court 
Fees Act.” In Anmniahn Utelli >. CloeleW an appeal was held to 
lie from the decision of a Corn t in respect of the class in which 
a suit ranks. In the present case, the order of the Subordinate 
Judge is questioned on the same ground, and we are of opinion 
that on that point an appeal lies. 

We reverse the decree of the lower appellate Court, and remand 
the appeal for trial on the merits. Costs to abide the result. 

Ranade, J.:— In this case the suit was brought foi a declaration 
that the appellant-plaintiff was the owner of the land, and that 
the deed of sale in legard to it was taken in defendant’s name as 
benamklar for the plaintiff. There was a further prayer to the 
effect that defendant should bo required to pass a deed of convey- 
ance to plaintiff. The claim was valued at 50 rupees, and Court 
fees were paid accordingly. The Court of first instance held that 
the valuation should be according to the amount for which the 
sale-deed was passed. The plaintiff failed to pay the additional 
fees, and his suit was dismissed. In appeal, the District Judge 
held that no appeal lay to him, as the decision of the Court of first 
instance was final under section 12 of the Court Fees Act. 

There can be no doubt that the lower appellate Court was 
cleaily wrong in dismissing the appeal before it on the ground 
of the alleged finality of the order made under sectiou 12 . 
There weie, no doubt, earlier rulings which might lead to such 
an inference —Nat ay a n Madhairao v. The Collector of Thana w 
and Manohar Gunesh v. Sana Sameharccuclas^ 5 but the whole 
subject was carefully consul.' ed in Vithal Krishna v. Balkrishia 
a) (1892) 17 Pom , 56 (3) (18S1) t Mad , 201. 

<2> (1877) 1 AH., 360 < 1ST < ) 2 Bom > u5 ‘ 

( 5 ) (1877) 2 Bom , ^ 9 . j 
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1S08 ' Jananhtn 1 \ and it was laid down that an appeal lies against the 

Dada. decision of the question whether any paitier.ini suit was one 

Nam * ir. admitting of valuation by the Judge ; hut if a valuation made by 
him is within his pioper functions, its Oosenti.il elements cannot 
be examined into in appeal. This luling was followed by this 
Corn tin SnitJaisidff/i v. Ganpa'Gyqjt J and tiauho suujji v. Gan-’ 
prt'iuiffjii ). '1 he Calcutta High Comt has taken this same view 
in Ajoo&tujf ' Fershad (huign Pnsluul®, Ilajlrido Baneijee v. 
Bama Sooadun e Dasw ^ and 6 tiaga J fonee Choxvdhraui \. Gofal 
Chnmlor Boy i] K The Allahabid High Court has taken a different 
view of the section m Ball a ran Dal v Gobind Nath Tuvan but 
the Madras High Court has prefened to follow in K ana ran v. 
Komapjmn S) the Calcutta ruling in Ajoodhr/a Per ska l v„ (lung a 
Penh ad. 

The Bombay decision noticed above lei\es no doubt on the 
point that the decision of the question of law as to whether 
a particular suit falls within section 7, clause 4 (c) and (d), or 
whether it is a suit for which ad talorem duty should be paid, is 
appealable. 

Bor these reasons, I would reveise the decisioi of the lower 
appellate Court, and remand the appeal to the District Court to 
be disposed of according to law. 


Decree leiersed and case remanded. 


it ilbbh) xu Do m , Glo 
(1SSL1) 11 Bom 3 366. 
<i> (1SD2) 17 Bom., 61 
(1) (1880) 6 Cat , 210. 


(3) (1S73) 23 Cal, W B , 296* 
<*» (1871) 10 Cal, W. H , 2 4, 
\7 (1800) 12 All , 120. 
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CRIMINAL REVISION. 


Bcfoi e 21 t J ud ice Pm torn, Chief Justice {Acting), a nd 2h . J inticc Man a&e* 
hr m JIYAXjr ADAMJL* 

Criminal Vioudme Code (Act V of 189 $)) Sec* $$l~~~Plevdei — Appointment of a 
pleader to act as Vrmdcn if Mag idra ti~~Ap point m en t not forbidden hj the Code* 

The appointment of a pleader to act as a Magistrate Is not forbiddetl % 
section 557 or any other provision of the Code of Criminal Freeaduro (Afit V” of 

* 1898)* * f II# t 

f __ * Criminal Application for Beuokm, Ko. 245 of 189$, ? * f; 1 |lu 
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After the Criminal Pioee&nre Code of 18*B hal o: 
pleader was apixomtod to ict as a Presidency Magts 
he g<i\Q np practising and \\a* not piactismg at the i 
and comictod b> him of theft I he accused applied 
won, to quash the comictum, on the ground tint tin 
into eontrmmod the pi o visions of section r >57 oft 
codure. 

Ih Id, that section 537 of tin (A de dos not da d \ 
no application to the ptoseut <ise, as the 
time tlio accused uas tried m d umuctcd. 

Am/fCtTfoy under section 133 of the 
Coda (Act Y of ISOS), 

Mr, S. B. Spencer was a pleader of the 1 
for the most part, in the Presidency Magi si 

On the 27th July, ISOS, Mr. Spencer \va 
Fouith Presidency Magistiate in place of 
Dastur. As soon as the appointment wa s 
practise. 

On the SOtli August, 3 80s, the accuse* 
Mr, Spencer with theft. The accused v>i 
teneed to six months’ rigorous imprisomnei 

*3 he accused thereupon applied to the Hi 
visional jurisdiction, contending that the 
as the appointment of Mr. Spencer to act a 
trate was in conti aversion of section 537 < 
dure Code. 


The High Court sent for the record of tl 

Branson (with him Button ji R Devti and 
for the accused * - The appointment of Mr. 
Presidency Magistiate was invalid under s 
Code of Criminal Procedure (Act V of 183$ 
exclusively in the Presidency Magistrates* 
his appointment. From the Draft Bill (as 
of India, 1898, Part VI, pages 32-38) it ap 
as originally drafted was much wider in its 
as it now stands. It disqualified every pie 
Magistrate in the Presidency towns. The < 
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limited to those pleaders only who practise in the Presidency 
Magistrates' Courts. This disqualification is based on public 
policy, and the intention of the Legislature appears to be to 
prevent pleaders who practise in the Magistrates’ Courts from 
acting as Magistrates in those Courts. 

Lang , Advocate General, for the Crown : — Section 557 of the 
new Code does not deal with the appointment of a pleader to act 
as a Presidency Magistrate. The section does not say that no 
pleader shall be “ appointed/ 5 but the words used are, no pleader 
shall sit. This means that a pleader cannot practise and at 
the same time sit as a Magistrate in the Presidency Magistrates’ 
Courts. The section was intended to check the practice prevail- 
ing in the North-West Provinces and in the Bengal Presidency* 
where pleaders used to act as Honorary -Magistrates * without 
ceasing to practise. The section has no application to the pre- 
sent case, as Mr. Spencer gave up practising as soon as he was 
appointed. He is not, therefore, disqualified from sitting as a 
Presidency Magistrate, 

Parsons, C. J. (Acting) : —It has been argued before us that the 
conviction in this case by the Acting Presidency Magistrate (Mr. 
Spencer) is illegal, because his appointment to act as a Presidency 
Magistrate, dated the 27th July, 1898, contravenes the provisions 
of section 557 of the Criminal Procedure Code. That section, how- 
ever, does not deal with appointments; all it siys is that ‘ f No 
pleader who practises in the Court of any Magistrate in a Presi- 
dency town or district shall sit as a Magistrate in such Court or 
in any Court within the jurisdiction of such Court/’ Fortunate- 
ly it is unnecessary for us to inquire into the object, meaning or 
genernl application of the section, or even to endeavour to ascer- 
tain what would happen if a pleader did practise and sit as a 
Magistrate in any Court. It is sufficient to say that Mr. Spencer 
has not done so in this case. He was a pleader when he was 
appointed to act as a Presidency Magistrate. The appointment 
of a p’eader to act as a Magistrate is not forbidden by any pro- 
vision of the Code. On appointment he gave up pr nothing, and 
he does not now practise. The section has, therefore, h v applied 
tion to him. We dismiss the application. 
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CRIMINAL REFERENCI 


Before Mr , Justice P arsons f Chief Justice (Acting) and 
QUEEN-EMPRESS v. BHAU. 

Criminal Procedure Code (Act V of 1S9S), See. 337 — Par 

of the accused — Approver— Trial of approver for n 

condition on which pardon was offered- Practice * 

No action can be taken agiinst a person who lias accepted 

of the condition on which the pardon was tendeie! until i 

Court of Session lias been finished, and then his tiial & 

« 

de novo . 

Reference under section 43S of the Code of 
dure (Act V of 18DS) by J* B. Alcock, Sessions 

The reference was in the following terms : — 

te I have the honour to submit, for the High Court’s : 
magisterial record of proceedings in the case of Impev 
Bhiva and others committed to the Sessions Court by II. 
Magistrate, Pii*3t Class, Nasik, 

" Accused No. 1, Bhau valad Bhiva, accepted a tender of j 
Mr. Brooke, and gave evidence as a witness. The Mag»s 
gave false evidence on certain points, though he has not gi 
thinking so, and declared the tender of pardon forfeited 
1898* The pardon was tendered on the 2nd Angus', 1898, 
witnesses for the prosecution was concluded on 6th AugusI 
were examined on the 16th August. It appears, therefore 
the prosecution was not taken in the presence of the aocus 
not in the position of an accused person during the hearing 

" Following the ruling of the High Courts in Indian Law 
836, and 15 Madras, 352, 1 hold that the commitment of t 
not legal, and that he cannot he tried until after the dispos 
the other accused. 

w I, therefore, recommend that the committal of accuse 
Bhiva, may be quashed,” 

This reference came on for hearing before 
(Parsons, C. J., and Ranade, J .). 

There was no appearance for the Crown or i 
Parsons, 0, J. (Acting) : — -The Magistrate, be 
the accused No* 1 had not complied with the cone 

* Ciinnnal Reference, No 4 109 of 1898, 
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tender of pardon was made to him, committed him along with the 
other accused for trial by tlie Sessions Court. We think that 
the commitment is illegal. Section 337 o£ the Code of Criminal 
Procedure provides that every person accepting a pardon shall he 
examined as a witness in the ease, and if not on bail shall be detain- 
ed in custody until the termination of the trial by the Court of 
Session. It seems, therefore, to be clear that nothing can be done 
against him till after the case in the Court of Session has been 
finished, and that then his trial should be commenced tie novo * 
This is what has been decided by the other High Courts in India 
- — Queen Empnss vf SuflrJ 1 ^ Queen Empress v. Queen 

v. Pel umber*', Quern v* Bi pro JDass' u } In re Jog it dee Banana* 
nick vii \ ' Quern Empire v. Bama — and we follow them. The 
commitment is quashed* After the trial in the Sessions Court 
is finished, proceedings can, if it is thought necessary, be taken 
against him* 


(I) (3801) 31 All., 330* 
a) (1892) 11 AIL, 502. 

(IS7G) 1 l Cat* W. K., 10 (Cr. Bui*) 


(0 (1873} 19 Cal. W, tt. } 13 (Qi\ M. ) 
CO (IbSO) 7 Cal. L. 68. 

«'>) (1892) 33 Mad., 352. 


CRIMINAL REFERENCE. 


280S, 

November 15* 


JBefoje Mr. Jtufice Pa non* and Mr, Justice JRanade * 

XAltAYAN flOVIXD v. YJSAJI.* 

Criminal Procedure Code ( Act A oj 1882)* Eeut* 522* 528, *521 — Ordti to 
restore po&x^ion of immoveable property. 

An order made under set turn 522 of the Criminal Procedure Cede (Act X of 
1882) restoring possession of immoveable propeitj to a poison who has been dis- 
possessed of it by criminal force, is an independent order and may be made sub- 
sequently to the date of the conviction of the offender. li need not be male 
at the same time as the conviction* 

The case contemplated by section 522 is iha^ of a poison in possession (the 
complainant) being dispossessed by force by another person (the accused) and 
the latter being in pissOvdon at the date of eemueiion. In such a case the 
section gives the Magistrate power to order pjwsslon to be restored to Hum 
complainant* In the case of a proper order, thud persons could not be affee'ed; J 
if they are, the order is not thereby necessarily imalid. Clause *2 of the seetioh I 
gives them a remedy by civil stilt. J 4 i. | 

% Criminal Xfefercnce. Xo, c 9 of 1898. I * * 
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On 27th September, 1897, complainant charged one Eavlo with criminal 1898. 
trespass under section 447 of the Indian Penal Code (Act XLV of 1800). He ™ 

alleged that in the previous duly, Eavlo had entered into possession of the v* 

land and sowed riee upon it, and that when in the month of September, 189/, Visaji. 

he (the complainant) wont to the field, Eavlo had turned him out by force 
and refused to vacate the land. On the 17tli November, 1897, the case was heaid 
by tho third Class Mag s' rate, who convicted Eavlo of the offence charged. 

On the follow in g day (18 J h November, 1897) the complainant applied to 
the Magistrate under see ion 522 of the Code of Criminal Piceedire (Act X of 
1882) to be restored to possession of tho land and of the standing crops. The 
Magistrate ordered possession of the land to he restored to the complainant but 
attached tho crops under Chapter XL11I of the Criminal Procedure Code. 

Thereupon one 1 isaji intervened and claimed the crops as havirg been sown 
by himself. Hh, e’aim was disallowed, and the crops were ordered to be sold 
snd Hie proceeds credited to Government under sections 523 and 524 of the 
Code. 

HelJ, that the order made by the Maglbtio'e under section 522 restoring 
possession of tho lard to the complainant was bad, because it did not appear that 
the offence of which the accused was com ieted was attended with criminal force, 
and that the dispossession was clue to the mo of such force. The illegal entry 
*co nplained of had taken place in July, 1897. The accused then took possession, 

■and in September, being then still in possession, forcibly resisted the complainant 
when he attempted to enter upon the land. The complainant, however, did not 
charge the accused with this assault, but with the trespass which had taken place 
in July. It is only when the actual Use of criminal force leads to dispossession 
that an order under section 522 can he made. 

Held, also, that the order passed under sections 523 and 524 wi'h reference to 
ihe crops wei e illegal. Tho crops wore not property in respect of which the 
offence was committed, nor were they used in the commission of the offence. 

They were not such property as Is referred to in section 517, 523 or 524 of 
the Criminal Procedure Code. 


Held, also, iha A the Third Class Magnate, as such, had uo authority to make 
an order under section 524. 

Rebekence under section 438 of the Criminal Procedure Code 
{Act X of 1882). 

On the 2/th September^ 189 complainant N ar ay an charged 
the accused Eavlo with criminal trespass upon his field under 
-section 417 of the Indian Penal Code (Act XLV of 1860). 

The complainant stated that in July, 1897, Eavlo had illegally 
entered upon the land in question and sowed rice there, and that 
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in September, when the complainant went to the field, Ravlo had 
turned him out of it and had refused to vacate the land. 

The case was heat d by the Third Class Magistrate on the 17th 
November, 1897, and he convicted Ravlo of the offence charged. 

On the following day (iSth November, 1S97) the complainant 
applied to the Magistrate under section 522 of the Criminal Pro- 
cedure Code (Act X of 1882) to be put into possession of the land 
and of the rice crop on it. The Magistrate thereupon ordered 
possession to he given to the complainant, but directed that the 
crop should be attached under Chapter ATjTXI of the Criminal 
Procedure Code. Subsequently, however, as Ravlo disclaimed all 
interest in the crop, the Magistrate ordered that after deducting 
expenses it should be made over to tire complurnant. 

One Yisaji then intervened and claimed the crops, alleging 
that he had sou n them, but his claim was disallowed. 

Possession of the land was duly given to the complainant on the 
29th January, 1898, hut the crops were subsequently sold under 
sections 523 and 524 of the Criminal Procedure Code (Act X of 
188^) and the proceeds credited to Government. 

Yisaji then applied to the Disti ieb Magistrate, alleging that he 
had been in possession both of the land anti the crops, and had 
been illegally deprived of both by the order made by the Third 
Class Magistrate. The District Magistrate thereupon made this 
reference to the High Court, being of opinion that the order 
made by the Third Class Magistrate under section 522 on the 18th 
November, 1897, was illegal, because (1) it had not been made at 
the time of the conviction and (2) because it prejudiced the right 
of the intervener Visaji, contrary to clause 2 of that section. 

The reference v\ as as follows : — 

It appears to me that an order under section 522 must be 
passed at the time of conviction, not subsequently, as was done 
here. The words of the section are f whenever a person is con- 
victecV not ‘has been convicted/ In that case I might have 
considered the order when hearing the appeal from the convict- , 
tion. But as it is, the order stands separate, and there jft |M 
f ’ appeal from ft* I \ f|ff| 
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Besides the above reason, I think 
prejudices the right of a third party 
the original criminal case." 

The reference was heard bv a Divisi 
Banade, JJ.). 

G. S. Mulgavlcar for complainant. 

B. iV. Athavle for Visaji, 

Bausons, J.;-The District Magistrate 
the ground that the order of the Third 
under section 522 of the Code of Crimi 
because it was not passed at the time o: 
it prejudices the right of a third party y 
the original criminal case. The first obi 
to be a tenable one in the present case, 
considers that the use of the words "is c 
simultaneous order of restoration whic 
so had the words used been “has been c 
think his view is conect. All that the \ 
must be a conviction first had, and then 
No Magistrate probably would make s 
was asked to do so, and there must bo son 
Similar words are used in section 519 bi 
is provided for. Section 522 makes no im 
but the words used clearly allow of sue 
jurisdiction to the Magistrate to make th 
on such application. His order may be 
continuation of the former proceeding 
best, person to judge whether or not” on 
application should be granted. Here thei 
application was made immediately after t 
order of the Magistrate was passed on the 

The second objection raised by the Disi 
to be dealt with and provided for by cl: 
What the law evidently contemplates is t 
possession (the complainant) being dispos 
other person (the accused) and the latter bei 
date of conviction. In such a case it gi ve < 
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ta «*. u- ‘a perrir. rssjs ;« 

'-*r- r; . : sr »»» ■ ■»* * "■ mi th0 

V ”‘'”' onto would not on Unit “count bo necoosauly bad. 

T„ the present case, however, the order is bid, because, as 
pointed outby ,»y colleague, the complainant was not ^possessed 
rr "censed by force. The accused had possession both prior 
to and at the tune the lo.ce was used. The order, therefore, must 

be reversed. ... , 

The other orders passed by the Third Class Magistrate as to 
the cutting, gathering, storing, and attc. wards selling the croj 
Sat were "n the laud, arc clearly illegal. The Mag, st, ate seeks 
to justify them tinder sections 523 and 521 , bnt section 5.8 has 
To application to the case, and the Magistrate was not empower- 
"d ie act at all under section 524. These orders must also be 

reversed. 

RAKADB J -The principal point raised in this reference relates 
to ii ritruetion to be placed on section 522 of tbe Code, and 
appears not to bare been previously decided in any reported 
P1 Tf wn* formerly raised in a reference made to the Cal- 
® e ; n,oh Court, hut the case was disposed of on other grounds 
which made it nnn.ce.saiy to decide the guest, on-to. CUn- 
cha Boral v. J ityandriu (1 h 

mi. facts so far as they hear on the point to he considered 
s shortly these. One Nai avail Govmd obtained pos- 
appear to be, s f tJ in field in execution of Ms 

session tliroaglr the Court M a W». On 27th 

decree again 1 a compliant against Eavlo of 

September, 18 7,- J H 417 in which he stated that Ravlo 

the land about a menth 
“ lU Xf Ljeusly.aud sowed it with rice, and when Narayau 
Mo pushed him out and refused to vacate 

Zlaud or pass a JoWdjwf. The complaint was heard by a 

* ' ■ ' « 

“Id tot Wan had obtained possession through the Court, 

i rv..v A * i f 


a) ^ 897} 25 0«1 1 434, 
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and that Ravlo had illegally entered upoi 
lice crop on it and had pushed out Narf 
the land in September, 1897. On the 18 
Narayan applied under section 522 to "be 
the land -with the lice crop in it. The 
cider directing that possession of the la: 
Narayan, and that the crops should be a 
XLIII. Later on, as Ravlo had disclair 
crops, the Magistrate directed that after t 
crops should be given to Narayan. 

At this stage one Visaji intervened, am 
crops as having been sown by him. II 
ruled, and the land was made over into X 
29th January, 1898. I he ciops were su 
sections 523 and 524, and the proceeds w< 
ment. Yisaji, the intervenor, then appliec 
trate complaining that he was in possessic 
Raised the crops, and that he was illegally 
sion of both. The District Magistrate th< 
sent reference on the ground that the ordc 
of the possession of the land was illegally 
under section 522 can only be made at the 
and not subsequently. He was of opuli< 
not be enforced against the intervenor Vh 

I do not think that the order In questic 
of the grounds stated in the reference, 
tion 522 are “ whenever a person is convict 
the interpretation put upon them by the I 
the order about the possession of the lan 
taneously with the conviction of the offei 
sideration, however, of the other section' 
which relate to the disposal of moveable 
which an offence has been committed, it 
is an independent order, and all that se 
is that the order can only he made on co 
These are the very words used in secti 
section* 522. Section 520 similarly emp 
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Nabatan 

v. 

VlSAJI. 


or Revision to make any order modifying orders made under 
sections 517, 518, 519. Section 519 expressly contemplates a 
separate application in respect of oi dors to be passed under it 
after conviction. The ruling in Mohvat Luchni Buss v. Pallat 
LallM, on the corresponding section 53 i of the old code, shows 
that the order is to he based on the finding. The words used 
in the judgment are “the foundation of the order should be the 
finding of the Court.” In Ham Chamha Boral v. Jifyandna'V 
the application was mado six months after the conviction. 
The legality of the order was questioned on this ground, but 
as the point was not decided, no great stress can be laid on this 
ruling. On the whole, however, it appears to me that the order 
in this case made on an application presented the next day after 
the conviction, was not illegal on the ground stated in the refer- 


As regards the second ground, it is clear that the law has 
provided in paragraph 2 of the section an express remedy for the 
third parties dispossessed without right, and the intervenor Visa ji 
must be left to his remedy. 

While I do not think that the order of the Third Class Magis- 
trate can be set aside on the grounds set forth in the reference, 
I feel satisfied that the order is illegal on two other grounds, 
which affect its merits. The section evidently contemplates (1) 
that the offence of which the accused is convicted must be an 
offence attended by criminal force, and (2) that the Court must 
be satisfied that the dispossession was due to the use of such 
force. Neither of these conditions arc satisfied in the present 
case. The offence charged was criminal trespass, which is de- 
fined in section 441 of the Indian Penal Code. Criminal force is 
defined in section 350, Indian Penal Code. Criminal force is not 
a 'necessary element or ingredient of criminal trespass, though 
when the trespass is committed with an intent to annoy or 
insult or intimidate, there may he such an ingredient. In the 
present case, the illegal entry on the land, according to the com- 
plainant himself, took place in July, 189 7, when Ravlo is alleged, 
to have sown it with rice. Complainant went to the place to* 
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(i) (1875) 28 Cal. W. B. 154, Or. BnL 
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wards the close ol September, and Ravlo refused to vacate or 
pass a habnlayat , and pushed out complainant. Complainant did 
not bring any charge for this assault, but complained of the 
trespass which took place some months before. Under these cir- 
cumstances, it is clear that the offence complained of was not 
attended by criminal force, nor did the use of such force cause 
the dispossession. The decision in Mohtmt luchiti Iktss V. Patlat 
Xmll'ti shows clearly that the actual use of criminal force leading 
to the dispossession complained of, is a necessary condition, and 
it is only where this is the case that an order under section 522 
can be passed. The decision in Earn Ghancha Boral v. JiUjan - 
dt m (3> shows clearly that the words “Offence attended by ciiminal 
force ” mean an offence of which criminal force is an ingredient* 
Mere show of criminal force will not suffice to satisfy the require- 
ments of the section. There must be actual use of force, and 
of criminal force resulting in the dispossession. Both these 
necessary ingredients are wanting in the present case, and on this 
ground I must hold that the order about restoration of possession 
made by the Third Class Magistrate was without jurisdiction, 
and must be set aside. 

The order about the crops was also clearly illegal, as these 
crops were not property in respect of which the offence was 
committed, nor were these crops property used in the commission 
of the offence. The Magistrate could not, therefore, deal with 
them under section 517, nor could he deal with them, as he pro- 
fessed to deal, under sections 528 and 524, as they were not 
property referred to in section 51, or alleged or suspected to be 
stolen. As a Third Class Magistrate, he had, further, no authority 
to act under section 524 in directing that the crops should be sold 
and the proceeds should be credited to Government. 

Under these circumstances I would reverse both the order 
about the possession of the land and the disposal of the crops. 

Order reversed. 
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Hof ore Sir L. A . KerJutur 3 7c?., Ohitf Justice, an l Mr , Justice Fulton* 

KKSU SUIVAUAM MAlfWADl, Puiktipf, il GENU BABAJI 
POWAE, Ditendant.* 

Civil Procedurt Code {A< t ATT of iSSi), &r.2oiA — JUacutim oj drcree-Agw- 

menihelimn a juihjinent-ernfifor and a person other ihun the judgment-debtor 

— Post porn ment ofevn'tiihin 

The provisions of section lM?A of the Civil Pioceduro Code (Act XIV of 
1882) do not include within their scope an agreement between a judgment* 
creditor and a person other than the judgment-debtor, whereby such person, in 
consideration o£ the postponement o£ the execution of the decree against the 
judgment-debtor, undertakes to pay to the judgment-creditor a certain sum of 
money. Such agreements ai e, therefore, enforceable although made without 
the sanction of the Court 

Reference by Rao Salieb Raghavondra Eamehandra Qangoli, 
Subordinate Judge of Khed in the Poona District, under section 
617 of the Civil Procedure Code (Act XIV of 18S2), 

Kesu Shivram obtained a decree against Krislinaji bin Hari 
and applied to the Subordinate Judge for execution. When 
the bailiff of the Court went to attach Krislinaji 5 , s property, one 
Genu Babaji, at Krishnaji’s request, gave a “ ftauala 39 or oral 
undertaking to Kesu Shivram (the judgment-creditor) that he 
would pay him Es* 10 within six months from the 4th August, 

1891, in consideration of his not attaching the property (and 
~the property accordingly was not then attached)* 

This undertaking was not brought to the notice of the Court, 
nor was it sanctioned by it* 

Genu failed to pay the Rs, 10 and Kesu brought this suit 
against him to recover it with interest from the 4th February, 

1892, up to the 1st March, 1898* 

The Subordinate Judge on the authority of Vishnu v. liar 
Pateti l) held that the tiavafa was an agreement to give time for 
the satisfaction of the decree, and having been made without the 
sanction of the Court which passed the decree was void under 
section 257 A of the Code of Civil Procedure (Act XIV of 1882)* 

* Civil Reference, No, 8 of 1S9S. 

0) (1888) 12 Bom„ 499, 
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lb was contended on behalf of the plaintiff that section 1 
applied only to agreements between the parties to the su 
decree, and not to this case in which the agreement was 1 
with a third person. The Subordinate Judge, having rega 
the fact that the rulings in Jtamji v. Mahomed^ , StoamiVi 
Kasldnath < 2) and Bank of Bengal v. Vyablwy Gangji & not l 
expressly dissented from in Ueera Nema v. Pestonji , reft 
the following points to the High Court for decision 

K l. Is the havala or oral agreement in this ease enfi 
able under section 25 7 A of the Code of Civil Procedure, ha 
regard to the recent ruling of the Honourable High Com 
Bombay in Ueera Nema v. Pesionji 5) 7 

<( 2 . Is the plaintiff entitled to claim interest by wa 
damages for breach of any such agreement ? 

u 3. Is au agreement made by a third person at the reque 
a judgment-debtor for satisfaction of a judgment-debt enforce 
when, in pursuance of such agreement, time is given to 
third person to pay the whole or any part of the judgments 

€i 4. Is it necessary to bring any such agreement withh 
purview of the first part of section 257 A that it should pr< 
better terms for the decree-holder than the decree gives him 

The opinion of the Subordinate Judge on the above p 
was in the negative. 

Bahji A . Bliag aval (amtius curie) for the plaintiff;- 
tion 257A applies only to agreements between parties to a 
or decree — Ramji v. Mahomed W alii 6 b Ilaralchand v. 
ram™. The agreement here is not between judgment-cre 
and judgment-debtor, but between the judgment-creditor 
third person. It does not, therefore, fall within the purvi 
section 25 7 A The section is not applicable to third pa 
because it relates to proceedings in execution. Where 
parties ai'e concerned, the Legislature has made a distinct j 
sion. To allow third parties to certify, would amount to 


03 (1889) 13 Bom., 671, 

(2) (1890) 15 Bom., 119. 

(3) (1891) 16 Bom., G18. 


(>> (1898) 22 Bom., G.13. 
(5) (1898) 22 Bom., 693. 
U) (1839) 13 Bern., G71. 
(?) P, J., 1889, p. 377. 
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tug them as parties to a decree. The last clause of the section 
assumes that the judgment-debtor must always be a party to the 
agreement. It provides that the surplus, if any, should be reco- 
vered by the judgment-debtor. This shows that a third peison 
can neither come in under the section, nor can be affected by it. 

Oh inf amah I A, Tide (iimiettt citrue) for the defendant : — The 
wording of the section is general. It says “ every agreement to 
give time, &e” It, therefore, includes an agreement between a 
judgment-creditor and a third person. It should not be limited 
in application to agreements between judgment- ereditois and 
judgment-debtors only —Vhhnu v. Ilur Patel v ; Ileera Nema v. 
Peshmjt Dnsmbho^K 

The section is not limited in its application to execution 
proceedings only : it is applied to suits also. The object of the 
section is to avoid delay in execution of decrees and to afford 
protection to judgment-debtors. Both the objects would be 
defeated if the agreement in question is held enforceable. A 
judgment-debtor, instead of being protected from pressure, will 
be oppressed both by the judgment-creditor and the third person. 

The last clause of the section should be read with the second 
clause and not with the first clause, because the first clause deals 
only with agreements to give time for the satisfaction of the 
judgment debt, while the second and third clauses deal with 
agreements for the satisfaction of a judgment-debt. 

The following authorities were also cited in argument : — 
Ailvcappa v. Ahmed Saheb { '' j llulum Chandv. TaJiamnnet.su Bib'df , 
Dan Bahadur v. Jnamli Prasad S K 

Per CvriAM. — The principal question involved in this refer- 
ence is whether the provisions of section 257A of the Civil Proce- 
dure Code include within their scope an agreement between a 
judgment-creditor and a person other than the judgment-debtor, 
whereby such person, in consideration of the postponement of exe- 
cution of the decree against the judgment-debtor, undertakes to 
pay to the judgment-creditor a certain sum of money. In coming 


U> (18S35 12 Bom., 499. 
(2) (1898) 22 Bom , 003. 


(3) P. J, 1891, p 40. 

«) (1889) 16 Calc., 004. 
OS) (1836)18 All, 486. 
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to a decision on this point, we have experienced considerable diffi- 
culty* Had the matter been ?es integra , the objections to limiting 
the meaning of the words u every agreement to give time for the 
satisfaction of a judgment-debtor v so as to exclude agreements of 
the kind above described, might have seemed insuperable, for 
it might fairly have been contended that such transactions came 
within the terms of the section and that it was by no means certain 
that they did not fall equally within its intention. But the case 
of HaralcJiaticl v. Totaram is an express authority for holding 
that where one of the parties to the agreement is not a party 
to the decree, section 237A cannot be applied. The decision in 
Vishnu v. Bin Paielw leads, it is true, to a contrary conclusion, 
but with this exception the tendency of all the cases on the subject, 
to which we have been refened, supports the dictum in Bamji v. 
Mahomed Wall# 1 that section 257A applies only between the 
parties to the deeiee. 

In these cii cumstances we do not feel that we should be jus- 
tified in departing from the current of decisions expressing the 
views of a series of Judges during a considerable period. Trans- 
actions may have been entered into on the faith of these decisions, 
and we think it would be unfortunate if we were compelled now 
to hold that they were wrong. But this seems unnecessary. 
The last clause of the section which assumes that the judg- 
ment-debtor must always be a party to the agreement, indicates 
the class of agreement to which the section refers. One of the 
objects cf the section probably was to protect the judgment- 
debtor from undue piessuie, but it seems les« likely that such 
pressure could be successfully exeited on peisons not subject to 
the decree. We must, therefore, answer the first question in the 
affirmative, holding that the havala or oial agreement in this case 
is enforceable notwithstanding the provisions of section 257 A 
of the Civil Procedure Code. 

The second question does not admit of a categorical answer. 
There being no agreement to pay interest, and no demand of 
payment apparently having been made in writing under Act 
XXXII of 1339, no interest is due. If the plaintiff proves 

CD P ,T , 18 S 9 , p. 377 . <») ( 13 SS) 12 ’Bom., 499 . 

C3 (JS89) lb Bom., 671. 
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tto ages for broach of contract, such compensation as appears 
hist can be awarded* 

The third and fourth questions do not appear necessary for 
the determination of this suit. 0 nfor accordingly. 

appellate civil. 

Before &f L. A . Kershaw. Kt~Chef Ju4.cc, .ml Mr. JuF.ce Fulton, 
yr i p V y ^ HART DEVAL AXP OT 1 ITRS (OIIIOXN «• Dl FI M)AST8), AmiC AST'S 

siatol m i >’ fiI . . , reasonable use o£ tlxe water as it passes Ins land, but, 

it so as to deprive othei liparian mm of like use 

has given a AUmlatdd* jurisdiction to decide. 

Aph-icatxon under the extraordinary jurxsdxc ion of the H. 

~ nA fsection 622 of the Civil Procedure Code, Act ^IW 
S 21st the deckta of RAo SAM. M. S. Vtetar, Hta- 

Ldt rf°AUWg in «» “ ‘ “ mmry ' n, ‘ 

the Mfimlatdars* Act (Pom. Act III of IS /6). 

Suit for injunction. The plaintiff alleged that ho was enti- 
, , the use of water which flowed to his rice land thiough a 
natural water-course and that the defendants had dug a trench 
by means of which they diverted the water to their own land. 

The defendants pleaded that the plaintiff had no right to the 
Jter, and they denied that the Mamlatdar had prediction to 

hear the suit. . - 

The MimWMr found that the 

water flowing through the water-course as alleged j t^t the de- 
fendants had obstructed him in such enjoyment; and that their 
1 obstruction had commenced within six months before the suit was 

' a filed . He, therefore, allowed the claim and granted the injunction. 
' * # Application, Jfo, 168 under extraordinary jurisdiction 
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The defendants applied to the High Court under its extraordi- 
naiy jurisdiction, and obtained a rule nisi calling on the plaintiff 
to show cause why the decision of the Mamlatd&r should not be 
set aside. 

V in ay al F . Remade appeared for the applicants (defendants) 
iu support of the rule:— The Mamlatdar found that the water 
flowed through a natural water-eouise, We are entitled to obtain 
as much water from the water- course as we requiie for our use. 
The question as to what quantity of water is reasonable for our 
use cannot he decided by the Jlamlatddr under his summary 
jurisdiction— Babuji Ramji v, Babaji 

T asudeo G % Bkandtu'lar for the opponent (plaintiff) showed 
cause. 

Plr Curiam : —This suit was* brought in the Mamlatdar’s Court 
by the plaintiff to obtain an injunction requiring the defendants 
to retrain from causing, or attempting to cause, further disturb- 
ance or obstruction in the use of water from a ceitain watei- 
course. The Mamlatdar found that the plaintiff had been in the 
habit of using, for the irrigation of his land, the water which 
came by a natural water-course across the defendants* land, and 
that the defendants had disturbed his enjoyment of this use 
by digging a trench whereby the greater part of the water was 
diverted on to their own land. The Mamlatdar, therefore, gave 
the injunction sought in terms similar to those contained in 
Schedule C to the Act. The defendants have now applied to this 
Court alleging a want of jurisdiction in the Mamlatdar’s Court. 
It, therefore, becomes necessary to examine section 4 of the Act 
and the law with regard to water-courses as it affects the rights 
of riparian proprietors. 







The material portions of the section are as foil 

The Cmu t shall aho hue pcmci . . 'w hen any } 

ohs L i dik'd, or when au attempt lus hum made to dhfc 
pet sou . , , in the use ofc \^or . . ♦ ftomauywa 
to is me t m injunction to the poison e rasing, or who has at 
obstrue ion or disturbance requiring him to leham flora c 
to came any such Cuithei distiukv ce 01 obstruction* 
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Thu issues which the Mamlatdar iu such a case is required to 
frame are : — 

1. Whether the plaintiff is actually in enjoyment of the use 
claimed ? 


2. Whether the defendants are distuibiug or obstructing or 
hare attempted to disturb or obstruct him in such enjoyment '( 

15. Wb ether such disturbance or obstruction or suoli attempted 
disliubanet or obstruction fhst commenced within six months 
before the suit was tiled 'i 

Xow, there is nothing in the section to rest i id the word*' water- 
course’^ to artificial ehanm Is. If such restriction had been in- 
tended, it would doubtless have been expressed ; but no reason is 
apparent why it should have been so intended. The Mamlatddr 
has found that this channel was a water-course. The water 
doubtless flowed intermittently, but when the rains came, it bow- 
ed in a defined chauuel or course. It thus fulfilled the definition 
of a natural stream given in the explanation of section 7 of the 
Easements Act. “A natural stream is a stream, whether per- 
manent or intermittent, tidal or tideless, on the surface of the 
laud or under ground, which Hows by the opeiatiun of nature 
^^3 > and in a natural and known course.” It is impossible to 
say that the channel of such a stream is not a water-course. 

The law in regard to riparian proprietors is the same in India 
as in England, and is stated in illustration (4) of the same sectiou. 
Each proprietor has a light to a reasonable use of the water as 
it passes his land, but in the absence of some special custom or 
easement, lie has no right to dam it back or exhaust it so as to 
deprive other riparian owners of like use. This is explained by 
Chief Justice Westropp in The First Jesishud Oolledor u/XAsik 
v. SJuvmji Dasrat/iW as follows “ All the occupants of land on 
the banks being equally entitled, each occupant, or set of occu- 
pants, is bound to use his right so as not materially to interfere 
with an equally beneficial enjoyment of it by other occupants.” 

Here, the MAmlatdar, after visiting the spot and taking the 
evidence of the parties, has found that as a fact the plaintiff was 
in the habit of using the water of this stream for irrigation, and 
(l) (1878) *t Bom,, 209 at p, 212. 
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that quite recently the defendants by draining it oft' have deprived 1898* 
him of nearly the whole of it* The defendants, it is true, were 
entitled, like the plaintiff, to use the water reasonably for purposes Keshw 
of irrigation ; but they were not entitled to exhaust it so as to 
deprive the plaintiff of his fair share. If they did so, we think 
their act would constitute a disturbance of the plaintiffs use not- 
withstanding that their operations were wholly conducted within 
the limits of their own land. The plaintiffs use would be as 
effectually disturbed by the act of a neighbour in preventing 
the water from reaching him, as it would be if that neighbour 
came on to his land and carried it off’ in buckets. 

What would constitute an unreasonable diversion of the water, 
such as to disturb the use of the lower riparian owner, would be 
a question of fact for the decision of the Mdmlatd^r according to 
the circumstances of the case. The question might be a difficult 
one depending on the due apportionment of the water ; but we 
think it is one which the Legislature has given the M&mlatddr 
jurisdiction to decide, thinking possibly that for water disputes 
a speedier remedy than the ordinary Courts can afford is often 
desirable in the interests of agriculture and for the preservation 
of the peace. The party dissatisfied with the decision can seek 
redress by a regular suit iu the Civil Court. 

The learned pleader for the applicants pressed us in argument 
with the decision of this Court in Babaji Jtcrnji v. Bahaji Devji^, 
but that was a peculiar case in which the parties relied, not so 
much on their general rights as riparian owners, as on some 
custom by which each owner in turn had dammed and impounded 
the water. We do not think that we can accept it as an authority 
governing the present ease. The rule must be discharged with 
costs. 

Rule dmharged, 

(i) (1807) ante p. 47. 
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Before Mr* Justice Fulton . 

Lsro. MEEWANTH MANCIIEMI OAM A and another (Plaintiffs) v* SYED 
March 7 * 8IEPAH A LI KHAN, Defendant.* 

Zittulhrd and tenant — Lease ’-CvVtmntt for quiet enjoyment — Covenant ini- 
flkd—Intemqdion of Unant'sr enjoymnd by order of plague officials— Suit 
for n nt* 

A lessor sued to recover from his lessee rout for fifteen months from 1st August, 
181)7, to 31 at October, 1898, under an agreement for lease for ten years dated 1st 
September, 1890, i* e. prior to the application of the T muster of Property Act 
(IY of 1882) to Bombay* The defendant contended that in the agreement 
there was an implied covenant for quiet enjoyment, and that as he had been com- 
pelled by the plague authorities to vacate the premises from 3th February, 1898, 
to 1st April, 1898, there had been a breach of t ho covenant. He claimed, therefore, 
to deduct the rent for that period or to ho allowed it as a counter-claim as 
damftgesHor disturbance* 

Held (giving judgment for plaintiff) that even assuming that, in the agreement 
for the lease, a covenant for quiet enjoyment was to be implied, such a covenant 
could only be one for the quiet enjoyment by the defendant so long as it was 
lawful for him to enjoy the property. No guarantee against the acts of legis- 
lature could be read into the implied covenant for quiet enjoyment. 

Suit to recover rent. The plaintiff claimed Rs* 3,225 as rent 
due to him for' certain stables under an agreement for a lease 
dated 1st September* 1890. 

The said agreement was executed to the defendants father* 
who died in May* 1896. It was an agreement for a term of ten 
years from the 1st October* 1890* and the monthly rent was 
Rs. 215 ; the lessee also to pay Rs. G per month municipal taxes. 


I 

i 

i 


! 

1 


% 





The defendant was the executor of the lessee (his father), anil 
he hail paid the rent subsequently to his father’s death down to 
31st July, 1897. 

The plaintiff now claimed the sum of Rs. 3,225, rent due for 
fifteen months from 1st August, 1897, to 31st October, 1898. 

The defendant pleaded that there was an implied covenant for 
quiet enjoyment, and that notwithstanding that covenant his (the 
defendant’ s) enjoyment of the property had been interrupted from 
* Suit, No. 685 of 1898, 
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the 5th February^ 1898, to the 1st April, 189 8, during which period 18 "« 
he had been obliged to vacate the promises under orders received ^Merwanji 
from the district plague officer. On the 81st August, 1898, he was cam a 

again obliged to vacate under orders from the same authority, SyeI) b irdab 
* and he had been prohibited from allowing the premises to be Ali Kiuh, 
used as the residence of his horse-keepers. 

He contended that by reason of such interruption of enjoyment, 
i from 5th February, 1898, to 1st April, 1838, he was not liable for 
the rent for that period. He further contended that since the 
plague authorities had now prohibited the use of the premises as 
a habitation for his grooms it had become unlawful for the plaintiff 
to maintain the defendant in the enjoyment of them in the manner 
intended at the date of the lease, and that, therefore, the whole 
lease was void, and that he was not liable for any rent after the 
31st August, 1898, 

He further counter-claimed for the sum of Rs, 383-11-10 as 
damages for disturbance from 6th February to 31st March, at the 
rate of Rs. 215 a month, ancl further damages at the same rate 
from 31st August, 1893, until judgment. He also counter- 
claimed for the sum expended by him in renting land and erect- 
ing other stables thereon for use during the period of interruption. 

He brought into Court the sum of Rs. 2,403-8-3, being the rent 
due for the time mentioned in the plaint, exclusive of the period 
of the alleged interruption. 

At the hearing the following issues were raised 

(1) Whether, having regard to the interruptions referred to in the writieu 
statement, defendant is liable to pay rent and taxes for the periods mentioned. 

(2) Whether by reason of tbe prohibition, by the proper authorities, of the 
use of the property for the habitation of the defendant’s horse- keepers, the lease 
became void as stated in the 4th paragraph of the written statement V 

(3) Whether, in the event of the 1st issue being answered in favour e£ the 
» plaintiff, the defendant is entitled to recover from the plaintiff damages for the 

disturbance of his enjoyment, at the rate of Rs. 215 per mensem, during the period 
of such disturbance ? 

(4) Whether the defendant is entitled to recover from the plaintiff a sum of 
Rs. 793-7-6, being the expenses incurred by the defendant in consequence of the 
interruptions r* 
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(o) Whether the pi imt iff L eni itknl tu rm»vor any awl whal sum in excess 
of the amount brought into Ctmrf by tin* defendant on tlie lOtli Pehiuary ? 

Vienji, for plaintiffs :~There was no formal lease of the pre- 
mises. They were let merely umler articles of agreement for a 
lease. There is no covenant for quiet enjojment. The agree- 
ment was made before the Transfer of Property Act (IV of 1832) 
was applied to Bombay and long before the plague appeared in 
.Bombay, lie referred to Bombay and Vema Steam Navigation 
Company v* JRubaHhw Companf/' 1 * ; Ncv'hy v, Sharpe -h 

Malices, for defendant : — A covenant for quiet enjoyment is 
implied AVoodfall Landlord and Tenant (1 Ub Ed.), p. 8‘ ) 5 ; 
Mtmam v* J)<nrzeth M ; 7 mIi Kvnttmr w ('aiiir 1 ; Contract Act 
(IX of 1872), Sec. 5b, 

Fil/rox, J. — In this case the plaiutifi has sued to recover rent 
due from the defendant under a lease for ten years, dated the lir^t 
September, 1890. « 

The defence is that, as the defendant was obliged to vacate 
the premises under notices from the plague authorities, he is not 
liable for the rent for the periods mentioned in the written 


statement, or in the alternative is entitled to certain sums 


as damages for disturbance of his enjoyment. 


The material facts having been admitted, the following issues 


were raised : (His Lordship stated the issues.) 

My finding on the 1st issue is in the affirmative : on the 2nd, 
3rd and 4th issues in the negative ; and on the 5th in the affirma- 
tive, vL.j that plaintiff is entitled to recover the whole amount 
claimed. 

The lease is anterior to the introduction into Bombay of 
the Transfer of Property Act, but assuming that it contains 
an implied contract for quiet enjoyment, it seems necessarily 
to follow that the contract is merely for the quiet enjoy- 
ment of the property by the tenant so long as it is lawful 
for him so to enjoy if. It cannot be a contract for the tenant’s 
quiet enjoyment of the property contrary to law. Such a con- 
tract if stated in express terms would clearly be void. It would 

(1) (1889) 3 d Bom , 1 d7. «0 (1ST i£2B Cal, W. K, 131. 

(2) (1878) 8 Cli* 39. <d) (1870) 35 CaL W. XU, 193. 
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bo equally void if the intention could be implied. Consequent! 
1 tliink that; when under the provisions of Act III of 1897 
became unlawful for the tenant to occupy the premises in tl 
manner contemplated by the lease, there was no breach of tl 
lessor's contract for quiet enjoyment. There being then i 
breach by the lessor, there is no ground on which the lessee Cci 
cither be relieved of the rent which ho agreed to pay or 1 
awarded damages against the lessor. The lease doubtless migl 
have provided that, in the events which have happened, tl 
tenancy should come to an end, but those events were not for 
seen, and were, therefore, not provided for, The case of Neim 
v f Sharpe 11 is in point. Of course, that was a case where tl 
conditions had been expressed, but I cannot read into the impli< 
condition for quiet enjoyment a guarantee against acts of t 
Legislature. No authority was cited for such a construction 
the lease. 

Decree for plaintiff for sum claimed and costs, and inter c 
on judgment at 6 per cent. 

Decree for plaint if} 

Attorneys for the plaintiff : — Mr. 1C 11 S/troff. 

Attorneys for the defendant : — Mcssr*. Cruvfonl , Brow a <£? C 
(U (1878) 8 Ch, D., 30. 


APPELLATE CIVIL. 


Before Sir L, A, Kershaw, Kt Chief Justice, and Mr. Judice Fulton . 

PARVATI (original Px.viNTxri«), Appell \ni, v, GANPATt ROKDd 
IN AIK and others (original Defendants), Respondents.* 

Limitation Act (XF of 1877), Sec. 5 — A i peal not presented in time— Si 
cient cause for delay — Discretion of Judge — Second appeal — Civil I 
cedure Code {Act XIV of 1882), Sec . 584 — Exercise of discretion no\ 
be interfered with . 

"Where an appeal lias been dismissed as barred Iry limitation, the lew or Co 
holding that there was no sufficient cause for not presenting it within the i 
scribed time, the High Court can only intoifere in second appeal if that tleeis 
* Second Appeal, Ko, 024 of 1807. 
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1898, 

Path ati 
v. 

Gakpaii. 


ib eontiaiy to law, tli.it K if the lower Comt has exercised its discretion capri- 
ciously or ail»Ui<u il\ or without propel leg il material to support its derision. 

Sicoxd appeal from the decision of J. Th Alcoek, District 
Judge of Nasik, dismissing ail appeal against the decree of Itdo 
Salieh 1). (1 (i liar pure, Subordinate Judge of Malegaon. 

The plaintiff sued to recover possession of certain land from 
which she alleged she had been unlawfully ousted by the defend- 
ant. The Subordinate Judge allowed the claim with respect to a 
moiety of the land, and on the 10th January, 180 6, pissed a decree 
accordingly. 

The plaintiff appealed. 

At the hearing of the appeal it appeared that the appeal was 
presented on the 21th Fobruiry, Is Mi, that is, after the period of 
thirty days allowed for appeal had expired (see Limitation Act 
(XV of 1S77), Art, 152). It was urged in excuse that the plaint- 
iff lived in a Ullage in the Xandgaon TYtlubi, at which there was 
no post office. She had, however, received information on the 
17ih January of the judgment which had been delivered on 
the 10th. She applied for copies of the judgment, &c\, on the 1st 
February, and they were ready on the 10th February, Under 
these circumstances the Judge held that there was no sufficient 
cause fur the delay, and he dismissed the appeal as barred by 
limitation. In his judgment he said : — 


Judgment was delivered on th<* 10th Jauiuuy, IhlH. Appellant's pliudei 
scut her intimation of this by poV on the Ulh January ; she lives in a village 
in iho N&udgaon jDhtrlet where their is no post office. The letter was sent 
to her by a round-about route and she did no* gat it till the 17th January. 
Still there was plenty of turn to g d tip nvoss iry copies and hie an appeal 
within time. The application for copies, how ever, was no* made till the 1st Feb- 
ruary* The copies were re vly on tip 10th February. There seems no reason 
■why the appeal should not have been in time except want of due diligence,” 

Doji Abaji Ehare for the appellant (plaintiff) s— The lower 
Court was wrong in rejecting the appeal. It had a discretion 
to admit it — Limitation Act (XV of 1877), Sec, 5. We submit 
that,, having regard to the circumstances, that discretion was not 
properly exercised. The plaintiff is au illiterate woman. A con- 
siderable part of the thirty days allowed for appeal had expired 
before she received intimation of the judgment. Communication 
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with the village in which she lives is difficult, there being no 
post office there. She took immediate steps to file an appeal, but Pakvati 

there was unavoidable delay. It is clear she acted bond fide Ganpati. 

throughout. We submit that the appeal ought to have been 
allowed. 

Mahadev J5. Choubal for the respondents (defendants) : — This 
is a second appeal, and in second appeal this Court cannot 
interfere with the order of the lower Court, except on a point of 
law — Civil Procedure Code (Act XIV of 1882), Sec. 58*. The 
question before the lower Court was whether, under section 5 of 
the Limitation Act (XV of 1877), there was sufficient cause to 
excuse the delay in filing the appeal. That was a matter for the 
discretion of the lower Court, and in the exercise of that discre- 
tion it held, on the facts before it, that there was no sufficient 
cause for the delay. That is not a question of law, and there is, 
therefore, no ground for a second appeal to this Court. Tho 
exercise of his discretion by a Judge will not be interfered with 
by the High Court in second appeal. 

The following authorities were cited in argument '.-Dada- 
hhai v. ManefahaS ® ; Balkrishna Keshav v. GavgalaU 2) ; Damodar 
G((?iesh v. Ganesh Ramohandra^ ; Ranchodji v. Zalln^i Fatimi 
Regan v. llansi ^ ) ; Mowece Beiua v. SoomndarnatU^ ; Surhhai 
Bagctlji v. Ragh?inaihji Vamnjffl ; Bai Devlcore v, Ict!c7iancb B \ 

Per CURIAM : — This case comes before us under section 584 
of the Civil Procedure Code, which gives the right of appeal 
from appellate decrees on the grounds stated therein. The only 
ground on which appellant can come here is that set out in 
clause (a) ec the decision being contrary to some specified law or 
usage having the force of law.” The decision was under sec- 
tion 5 of the Limitation Act (XV of 1877). The time for ap- 
peal was thirty clays plus the days required for obtaining copies. 

The time could be extended if the Judge was satisfied that there 
*f * was sufficient cause for not presenting the appeal within the pro- 

I scribed time. On reading the affidavit and hearing arguments, 

I a) (1S96) 21 Bom., 552. (6) (3887) 9 All., 244. 

I * (2) P. 1S9C, p. 017- ^ (1868) 10 Cal. W. tt., 178. 

(3) P. J., 1897, p. 214. OT) (1873) 10 Bom. II. C. Pep., 397. 

| (4) (1882) 6 Bom,, 301 (?) (1894) 19 Bom,, 790. 
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the Judge was not satisfied that there was sufficient cause. We 
can only interfere if this decision was contrary to law. 

The Judge hal a discretion to decide on the application, and it 
becomes nfrossary to enquir. (1) what is the meaning and extent 
of such discretion, ami (2) under what ciicumstanccs it can ho 
said to he illegally exercised, in fth>n '/) \. W airfield n Lord 
Halshury, h. C., oldened : 

‘ Alt ixicnsht panel is confided to tlw justh sin then e ipuhy as justices to 
b# iwuisod pidici ills , .mil •(li-cmlinu nu ins when it is slid Out something 
Kin be done within tin discretion of the authorities tint tint somethin'; is to 
bo dune according to tin mles of nasun ami justue, no' uecoiiting to pih.ti" 
opimou— BooAt > < t-> , aeemding to law and no' humour. It is to hr, not 
nib.tr.uv, i.tgue, awl fanciful, tm* legit and icgulu. And it must lie exer- 
cised within tin' limit, to winch an honest man competent to the discharge of 
his offic- ought to eon tnu himself - Wihon v. Bcwtall »>. So in Beg. 
v. Bottler n, when jus* ices tlionglit pioper not to enforce tlw law because they 
ein sidexod ili.it die Act m quoit* ion vis unjust in principle, the Court of 
Queen’s Bench compelled them by a pemmptoi} ordei to do the act which 
nevertheless the statute had said was in their discretion to do or leave undone. 
So, again, ill the case of oieiseeis who veio required by 0 and 1 Viet., c. 01, to 

ceitifv whether appl'uanis for heei l’n cnees were led residents and ratepayers 
of the pansh, it was held that they weio not entitled to id use the certificate on 
the ground that, in their opinion, tlieie were alie.uly loo many public-houses, 
or that the heel shop was not required, ho a discretion which empowered jus- 
tices to giant licenses to inn heap ‘is as in the even iso of their discretion they 
deemed proper would lintls exercised in i oming to a g.neral resolution to 
leftist- a license to e\eri bod j who would not “oils' it to like out an excise In once 
fin the sale of spirits— Beg. v. S'jhe^n 

The general result of the cases L stated by Wills, J., in S Ikw/jC 
v. Wtilejh hi '» ns follow s 

« S» far it is, ! think, impossible to contend that there was 
* t « t t any limitation upon tin* absolute discietion of the justices, 
when applied to for a new Items', to grant oi ft fu* it upon anv grmnuls 
vbieli to them seem fit giunnds to act upon, pimhled that them is a real judg- 
ment exercised in n'speet of the individual case. I moan to ev l«de, for in- 
stance, a else m which the giound of refusal had absolutely nothing to do with 
the f most ion hi hand, as for instant o wheie the justices mfused the lieenco be- 
eause the applicant had not taken out a spirit licence— Beg. v. Sylvies . or 

(1) (1391) A. 0,, 1T3 at 170. d) 33 L. J. M. tk, 

(1) 5 Bep„ 100, a. <?) 31 L. ,T, M. 0., 93. 

(3) 4 T. K„ at p, 757. (b > ( 188S ) 21 <*• B * <3 °» ftj P * S °* 

C7; 2 B, A S„ 322, 
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where they had laid down a general lule that they would grant no more lie 
ces in the locality-#^, v. Justices of Walsall I„ SU eh cases, then 
leally no exorcise of discretion at all, and it is very much as if the licence 1 
been lofusod because the applicant wore a blue coat or a white hat. But wh 

, c mnot be sl,0 " n t,lat no rcal disci etion has been exercised, the applicant 1 
in case of refusal, no other resort, and must submit to his fate.” 

Applying this principle we have to consider whether in t 
present case we are satisfied that the Judge has exercised no r< 
discietion. If he had evidence before him, which would fail 
warrant a reasonable man in his position coming’ to the cone] 
sion at which he arrived, it cannot be contended that he exercis 
no real discretion. In such case, there would he no question 
law involved, hut he would he deciding a question of fact ' 
reasonable and proper grounds which would not entitle tl 
Court to interfere. It has oven been decided in such a ease th 
the mere fact that the Court above would have eome to a differe 
conclusion is no ground for interference— Ranchodji v. Lalh 
and Fatima Becjam v. Hansi®, The effect of the decision 
this Court in Special Appeal No. 325 of 1872 (Surbhai Bat/ctt 
v. 'IiagliHiialhj i Vasanji and others' 4 J) was similar. In that ca 
Melvill and West, JJ., observe — 

“ aro i of opinion, however, that we have power to interfere when srn 
discretion is exorcised without any proper legal material to support it. In t' 
present case, the reason given by the Distiict Couit for the admission of t 
appeal, is one which, in our opinion, is not a legal or valid reason, and i 
must, therefore, treat the admission of the appeal as an eiror in law. Tl 
view is m accordance with that taken by the Calcutta High Court in Nowr 
Btwa v. fioorunclcn nath JioyO) ” 

With regard to the decisions in Ballrhhm Keshav Khan 
Gangaba f‘> and Damodar Ganesh JosU v. Qatmh Ramehand 
Kanitkar and another C 7 >, we think it probable that the learn< 
Judges who decided those cases were of opinion that on the fac 
no real judicial discretion had been exercised. We were speeis 
ly pressed with the latter of those two decisions, hut we think 
must have been decided on the same principle. In the presei 
ease it seems to us impossible to argue that the Judge acted ca] 

(1) 3 C. L. K., 100. (i) (1873) 1 0 Bom. H. 0. R , 397. 

(-) (1882) 6 Bom., 301. (5) 10 Cal. W. R„ 178, 

<«> (18S7) 9 All., 24,4. (6) p. .J„ i 896) p , 617< 

P. .1., 1897, p. 211, 
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11 eld, also, that by reason of this proclamation Government bad no right 
to the teak trees growing on the land in question. 

Appeal from M. P. Kliareghat, Acting District Judge of 
Ratnagiri. 

In this case the Secretary of State for India in Council sued to 
recover the value of about seventy teak trees standing in Survey 
No. 52 in the village of Ojharkhol cut down by defendants in 
December, 1831, without the permission of Government* The 
plaintiff alleged that Government was the owner of the trees. 

Defendants pleaded that they were khots of the village ; that 
the land in which the trees were grown was their Irfioki Masgi 
land ; that they wore the absolute owners of the trees under a 
proclamation issued by Government in 1824, commonly known 
as Dunlop^s proclamation, and that they bad a right to deal 
with the trees as they liked, 

Mr, Duulopbs proclamation was to the following effect : — 

* 4 Whereas the Government has observed that as tbe former Government used 
to take the teak, blackwood and other good timber grown on the lands situate 
in the aforesaid ziila (Katnigiri) belonging to any person whatever, the people 
did not take the trouble of (raising such timber ttees) ; and (whereas the Gov- 
crirme it) thinks that it would be to the advantage of all, if from this day forth 
teak, blackwood, and any other kind of good timber trees were raised in the 
country, it is proclaimed to all the people that the Government has no intention 
(eye) towards the trees that may bo growing on the lands of any person what- 
ever situate beyond the frontiers of the jungles preserved by Government . . . . 
. , , . that those who may own and may grow hereafter (such trees), may deal 
with them in any manner they like ; and that no obstruction whatever will be 
made by Government (to tboir so doing).” 

This proclamation was rescinded by a subsequent proclama- 
tion in 1851. 

The District Judge was of opinion that the right to the trees, 
having been surrendered by Government under Mr. Dunlopls 
proclamation, could not be resumed except under an Act of the 
Legislature. He, therefore, dismissed the suit. 

Against this decision the plaintiff appealed to the High Court. 

Lang, Advocate General (with him Rao Bahadur Vasndcv 
Kirtikar, Government Pleader), for appellant. 

Daji Abaji Khare (with JLT. K Locks) for respondents* 
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The following auihotities vveie referred to in argument:— 

TAe Cdfeefm of Rnfn *yui r^dkatmi 1 $ The Collector of Rat - 
Mr/jpV/ v, /» re Knhm Tamb p ) The Collector of 

Jurinpfjin \* Juff/hm^ihai 0 ; Hsiftjnrdas v. 27k? Cotmri'ttlor of 
Forctf\ { *K m 

RvisoNr*, J, : -Thu point that arises for our decision in this 
appeal is wise tin r the defendants are the owners of the teak 
trees in Survey No. 5th The defendants ate the Idiots of the # 
Milage of Ojhaikhoh and Survey No* 52 is admittedly their 
khasgi land, that is to sav, it is for all practical pm po^es their *| 

own property and would stnmin theiis Jong as tluy paid j 

the Government assessment upon it even if the khotsliip woe 
resumed hy Government. It is also admitted that the procla- 
mation of Government commonly known as Dunlop’s procla- 
mation applied to the lands of the village of OjharkhoL j 

It was* however, argued by the learned Advocate General on J 

behalf of the plaintiff, (1) that the effect of the proclamation j 

was not to give the trees to the owner of the lands it referred to, j 

hut was merely a declaration of the intention of Government 
amounting to a piomise which could be revoked at any time 
unless the owner could show that he had changed his position on | 

the strength of the promise; and (2) that whatever was pro- 
mised under the proclamation was revoked m 1851. 

There is no doubt of the truth of the second pail of the argu- * 

meut. Clause 4 ol the proclamation of 1851 is as follows I 

u The Eight Hon’hle the Governor in Council is phased to declare 
that the proclamation ol 1S28 (sic) is rescinded, and that the Gov- 
ernment resumes, in regard to forest, all the seigniorial rights 
which it possessed previous to 1823.” It is only necessary, 
therefore, to consider the first part of the argument. 

Dunlop’s proclamation has been before* this Court on seveial 

occasions, and, therefore, it is not necessary now to quote if in , 

» * ♦ * ^ 
full. It will be found in print m the cases of The Oof lector of * f 

Ratnuijiri v. Vyanhah'ai ' w , The Collector of Ruin ujm r. An'ilji 


(1) (1871) 8 Bom. H, C, Hep , 1 (A. P.,T.) (i) 1\ J. for 1875, p, 821. 

ta) (1888) 13 Bom., 584. (*) (1879) 4 Bom , 201. 

(8) (1898) 18 Bom., 070. <<*> (1871) 8 Bom H. C. Ecp, 1 (A 0. J ) 
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La7cs/iman a) , and Eg Anlojt Ke^hav Tamhe® . In tho Iattei 
will also be found tke letter of Mr. Dunlop to Governme 
which he formulates his propositions* I will only quote i 
dition a paragraph from the letter of Government (No. 18 
the 1st November, 1823) written in reply to that letter, 
paragraph 4 and runs as follows : — 

“ fho Hon tie the Governor m Council appioung o£ the suggestior 
tamed m the 28 thpnai>raph authorises you to issue a piochmabon suiien 
all claims to te ik oi othoi aaliuble wood beyond the limits of the tluee 
oL Band Toodil and Venhcnoin the Su oiucliug Tahiti aid of Min 
m ’ 


In the face of tlmso letter ^ anl or the teims of tho piocUuufciun 
itself it seems clear that the aigument lads. The pioclamation 
was not a moie promise tliac the Government then made., but an 
actual grant or gift of the teak trees to tho persons on whose 
lands they Vvcte then actually giowing or might thereafter grow. 
Tho actual woidb of it aio thes^ . * J yachc jayyaioar stywan 
wcujaire, jhath anzlit, tyuver sa'ilan.h'i uadu naht , ji/acJii jhcule 
awiil ti la phde karat \l ti tyanv a\al > LhnAn s yeU laAii vain - 
Kitkcnavi; seularauion callluda,\«hi j<ua lionet ) nahi ; ;; and I 
translate them thus : Upon tho teak and other trees that may 
he on any peisons land Go\ eminent Las no design {nutla 
also be used to mean f claim/ 'right 7 or f title , 9 -see A 
wrorth’s Diciionai}). He whose trees may row c\isL ai 
whoso trees may hereafter g.ow should make such use of 
as he pleases. Goveimnent null not offer the slightest ob 
lion.” This construction oi the proclamation as a grani 
evidently not disputed in the case of The Collector of Ji 
gni v. Vijanla'utv {o) > and although tho learned Chief J 
who delivered the judgment of tho Court said that the de 
must be held to be limited to the particular case before lab 
ruling of the Com I is impoitant siuce in two points it g< 
the present ease, nz y (1) in deciding that the khot is the proj 
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ltuul, for ii, 11.00.1. 0-0,1 mmfr fa «* joJo.oout a^yoooy- 
mono.viU, kliol 1 l-lio-.o' 1 1«1>'I, '• ”•»% 11 101 

prol.eu-ioo inclining dial lon'l >">“='■ «lln'r al "’ 1,1 
1 . 00 , ur, of KcA„l.„: *-*or !'.«&«' tl.o ono.-Wom 
thai, L have placed on the prnelnmalion was expressly alhrmecU 
tu it, Tcluug, J., -w) , <>£ Dunlop's proclamation that hy virtue of 
it “ the Lees thou glowing <md thereafter in be planted mi the 
hunt became the lumlhoMu s property Lee Irom any right on 
the part of Government ” au-l Fulton, J., bolds that “ .Dunlop s 
proclamation d.d grant the right to teak ami other forest trees 
in the kha-gi land- hi hi hy v.itnudar kind-. 

The decisions in which it lias been bold that the teak trees vuro 
not the property of the khots, me plainly distinguishable. They are 
all case- in which the trees -to >d on waste or forest lands and were 
claimed hy the kinds ns khots (see Tie Collector of Rahuhjiri x. 
Iloghitnoilw'o t J , Xa-jnnhs v. The Conservator of Forest P', The Col- 
1, cU .y of Jlttlmu/ii i V. Anton Lakrlnaan ‘> ). For such a claim to he 
successful it has been laid that it would he necessary to piovo a 
„, cUlt of the soil to the khots. In the case of khasgi lands, ho won er, 
proprietary title in them is proved by the \ery term itself, for 
they are kinds which belong to the khot as having been acquired 
by him either hy his own expenditure of money in bringing them 
into cultivation, or hy lapse or forfeiture from those who origin- 
ally owned them or 1 >y purchase. 1 1 is ow nersbip of these lam Is 
in no wise depmds upon his tenure of the khotship, for, as 1 
have before romatked, were the khotship abolished, he would 
continue to hold them and would then become an occupant of 
them as defined in the Land lieveuue Code. r l he District Judge, 
therefore, was quite right in his decision, and his decree is con- 
firmed with costs. 

In Appeal Ko. DO the decree is also confirmed with costs. 

Uixadu, J.:— -In these appeals, which were heard together, the 
only question to be considered is whether Government, which was 
plaintiff in both cases, was the sole owner of the teak trees in dispute. 
The trees were admittedly cut l>y the respondent-defendants, who 

(1) (1893) 18 Bom., 670. t3) (1879), i Bom., 264. 

m 1>. J,, 1875, j. 324. (1) (1888) 12 Bow. p. 341. 
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are Idiots of the villages in which the thikans where the trees grew 
were situated. It was further admitted in the argument by the f 
learned Advocate General, who appeared for the appellant, that these 
thi k flns were khoti khasgis, and that the proclamation of Mr. Dunlop 
applied to the two villages to which the thikans belong. 

It was, however, contended that the proclamation did not make 
the defendant-khots owners of the teak trees, and did not deprive 
Government of its rights to the same. The proclamation, it was 
urged, was only a promise, and, until it could be shown that the 
promise had been acted upon, Government had a right to withdraw 
and cancel the proclamation, as, in fact, it did in 1851. 

The question at issue is thus narrowed to the inquiry as to the nature 
and extent of the respondent-defendants’ interest in the teak trees 
growing in khoti lchasgi lands in villages included in the pro- 
clamation of 1823. Khoti khasgi lmds have been thus defined in 
Mr. Justice Candy’s Book on Khoti Tenure. ‘ All laud in a khoti 
village, ■which is not dhdra, must bo khoti. The khoti lands, which 
are cultivated by the khot himself, or by means of hired labourers, 
are called 'khoti khasgi, ’ and the rest is ‘khoti nisbat/ which may 
be sublet to permanent tenants or to recent cultivators. This Court 
has in The Collector of liatndgiri v. fyanhitrav '*> held that, in 
respect of trees growing in khoti khasgi or khoti nishat lands, thp 
khot was a proprietor, and not a mere farmer of the revenue. In 
that ease, the dispute also related to trees cut down by the khots in 
the private khoti lands of a village included in the proclamation of 
Mr. Dunlop issued in 1823, and it was held that Government could 
not rescind or withdraw the grant made by it in this proclamation. 
Though the ruling in He Jutaji Keshav Tamhc' 2 '* was made in a 
criminal cas-, Mr. Justice Telang’s judgment proceeds chiefly upon 
the nature of a khot’s interest in khoti khasgi lands, which interest, 
he observes, was of a proprietary character, and entitled to the 
protection of the Dunlop proclamation, which made the trees then 
growing, and thereafter grown in private lands, the sole property 
of the person who grows them. The argument that the khot was 
not a proprietor of the soil was pressed in that ease chiefly on the 
authority of The Collector of Ratndffiri v. Raghunathrao *■> and 

0) (1371) 8 Bom. H. C. Rep., 1(A. C, J .). ( 2 ) (1894) 18 Bom,, C70. 

(3) P, .1, tor 1875, 321, 


HSORETARr 

or 

State 
tor India 

Sit aram 
SmviuM, 


tj If If 

Ilf - : . ■ : ; ij 



THE INDIAN LAW REPORTS. [YOL# XXHL 

Xagarilas \\ The Cons* m/for of 11 je<&U l \ but was disposed o£ hy 
the observation that \Wtropp, C. J,, distinctly refrained from 
expressing any opinion on tin* genual rights of the Idiots, and 
Sir Charles 8m gent pitfeirt d to follow in The Collector of Hat- 
mtjiri v. Je'aji l^hhmad 1 the ruling in The Collector of Mai* 
ita/fle! v* Vi/* nhelntC ] noted above. These dt visions cover the 
present dhput«\ Tin* deeKion in Ike Colled or 0 / Rainugivix. 
Antajl LtlJn i*i 4t relates to ihe khot’s alleged rights over for- 
estland attached to the village. Forestland, were expressly 
excluded from the protection of the proclamation, and there 
IS therefore, no analogy between suedi forest lands and khoti 
khas'gi lands in which the trees in dispute grow. The decisions 
in Natfcmias \\ The Conservator 0 / forcstb h) and Mow v. Yarn- 
fja no doubt lay down broadly the position that the Idiots 
are not proprietors of the soil, but, as observed by Mr. Justice 
Telang in He Jnloji Kesha v Tamhe^ and hy Sargent, C. J,, in 
The Collector of Ralmgiri v. Antajl 7) , in regard to the ruling 
in Xagemlas v. The Conservator of Forests (iiugjra), that the deci- 
sions should not be carried beyond the point actually decided 

in these cases. On the whole, we feel satisfied that the Dis- 

trict Judge was right in holding that the respondent-khofcs 
were entitled to claim a proprietary right in the tree* grow- 
ing in their khoti khasgi lands, and that the seigniorial rights 
of Government to teak tree-, were udinquished in LS2J, and that 
relinquishment could not he rescinded by any subsequent proclama- 
tion of ISA] or notification of 1S8.L 
We must, therefore, confirm the decree, and reject the appeals 
with costs. 

Decree confr^etL 

0) (1870) 1 Bom., 201, <*> (1870) 1 Ban , 20 i. 

(2) (IS SB) 12 Bunt., p. 5 19. < 0 (I S$7) 11 Ban., GS0. 

it) (1871) 8 Boat. II. CJfrp , 1 (A, C. J.). CO (1899) 38 Bum , «To. 

CD (188 c ) 12 Bom., p. 311. 
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APPELLATE CIVIL. 


Before Justice Barsovs and Mr, Justice Ranade* 

SAGA.JI AND ANOTHER (ORIGINAL PlAINTIETS), APPELLANTS, V. HAMDEY 
(original Depend vnt), Despondent.^ 

Vendor and purchaser — Contract of sale — Non-payment of purchase-money — Suit 
for possession ly vendee who has not paid the purchase- money — Remedy of vendor 

—Limitation— Limitation Act ( XV of! 877), Sch, If ArU 47* 

The plaintiffs owned cei tain Luul on which the defendant, with the plaint ids’ 
leave, built a house. Disputes arose between plaintiffs and defendant, ancl in 
February, 1890, the defendant obtained an order from the Mamlatdar in a posses* 
sory suit against the plaintiffs diiecting the plaintiffs to ghe up possession of the 
property to him* In August, 1893, an agreement uas made between them, in 
pursuance of u Inch the defendant executed a rent-note to the plaintiffs promis- 
ing to give up the property to the plaintiffs at the end of four months on pay- 
ment by the plaintiffs of Es. 100. On the 25th November, 1806, the plaintiffs 
brought this suit for possession, alleging that the defendant refused to give up the 
property. The Distiicl Judge dismissed the suit, finding that the plaintiffs had 
not paid the Es. 100, and holding that the defendant was, thcrefoie, justified in 
putting an end to the contract contained in the rent-note. He further held that 
the suit was barred by limitation, not having been brought within three years 
from the date of the Mamlatdar s order of 28th February, 1893. See Limitation 
Act (XT of 1877), Rch. II, Art. 47. 

Held (reversing the decree) that the evidence showed the transaction to be a 
sale of the property hy the jlefendani to the plaintiffs for Es* 100, possession 
being given to the plaintiffs under the lease for four months ; that the sale was a 
completed transaction although the Bs. 100 had not been paid ; and that the only 
remedy of the defendant was to sue for the amount* 

Held, also, that the contract between the parties dissolved the order of the 
Miimlaichir in the pos^essoiy suit and rendered it unnecessary for the plaintiffs 
to suo to sot it aside. The present suit, which was based on the contract of sale, 
was, therefore, not baned by aiticle 47 of the Limitation Act. 

Second appeal from the decision of C. H. Jopp, District Judge 
of Ahmednagar, reversing the decree of the Subordinate Judge 
of Nevasa* 

Suit for possession of a piece of land with a house standing 
upon it. The plaintiffs alleged that the land was their ancestral 
property, which the defendant and his father before him had 
occupied as tenants-at-will. 

* Second Appeal, No. 273 of 1898, 
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1809. It appeared that the defendant, with the plaintiffs’ leave, built 

sVgaj’i the house on the land in question. Disputes had arisen between 

Usidw them, and on the 28th February, 1893, the defendant had obtained 

an order from the Mandatdar in a possessory suit for the pos- 
session of the house and the open space in front of it. 

On the 30th August, 18)3, the parties settled their disputes, 
the defendant then executing a rent-note to the plaintiffs, agree- 
ing to give up possession of the property at the end of four 
months on payment by the plaintiffs of Rs. 100. 

The plaintiffs brought this suit on the 2oth November, IS) 6, 
alleging that the defendant had refused to give up the property 
as agreed upon. 

The defendant pleaded (inter alia ) that the property was his, 
and that the plaintiff had not paid him the Rs. 100, and that the 
rent- note had been executed by him under coercion. He further 
contended that the suit was barred by limitation, not having been 
brought within three years from the date of the Mamlatdslr’s 
order of the 28th February, 1893. See Limitation Act (XV of 
1877), Seh. II, Art. 47. 

The Subordinate Judge found that the land belonged to the 
plaintiffs, but the building belonged to the defendant, and that 
the defendant had agreed to part with the building for Rs. 100. 
He held that the plaintiffs were entitled to possession on payment 
of Rs. 100 to the defendant and passed a decree accordingly. 

The defendant appealed. The Judge reversed the decree 
finding that the plaintiffs had not paid the Rs, 100, and holding 
that the contract of .sale was, therefore, at an end. He also held 
that the suit was barred by limitation. In his judgment I 10 said • 




“ It is not seriously denied that the land in dispute originally belonged to the 
plaintiffs, and that it was occupied by tlio defendant with plaintiffs’ licence, and 
that defendant, with plaintiffs’ permission, built the house on the land. Plaintiffs 
have, therefore, pioved that the ground in dispute with the site on which the 
house stands, but not the house, belonged to them. On 28th February, 1893, 
defendant obtained an order in a possessoiy suit before the Mimlatdar (Suit 
No. 2 of 1893) for possession of the honso and the open space in front of it 
from the plaintiffs. On September 1st, 1893, jilaintiff’s elaim for the rest of the 
land in dispute nas dismissed by the Mumlatdar, plaintiff withdrawing his elaim 
(Suit No. 50 of 1893). The present suit was instituted on November 25th, 1898, 
$nd defendant’s pleader contends that the claim is time-baired, as plaintiffs did 
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nob sue to set aside ilie Mamlatdar’s Older within three 3 
pleader urges that the limitation is saved, as defendant pass 
plaintiffs for the house and property in dispute on August 
acknowledging plaintiffs’ title to the whole of the piopeity 
* unnecessary for plaintiffs to sue to set aside the orders of 

Witnesses Nos. 30, 38 and 52 piove that this rent-note was ex< 
ant in consequence of an agreement between him and plaintiffs that defendant 
should give up all his rights in the property, including the house, and should 
pass the rent-note in consideration o£ a sum of B»s. 99 or Es. 100 to be paid 
by plaintiffs. I agiee, however, with the Subordinate Judge that the evidence 
of plaintiffs’ witnesses as to the fact of the payment of this sum by plaintiffs 
is too eontradictoiy to be believed. It is not, therefore, proved that plaintiffs j 

paid the sum of Bs» 99 01 Es. 100 to defendant aceouling to the agreement 
between the parlies when the leut-note was passed. Plaintiff has, tlierefoie, j 

refused to perform his paii of the conti act. The defendant was justified in \ 

putting an end to the conti act, aud the rent-note is void. The limitation is | 

not, therefore, saved, as plaintiffs’ pleader contends. Plaintiffs’ claim is time- j 

barred, and plaintiffs are not entitled to any relief in this suit.” 

Plaintiffs preferred a second appeal. 

Narayan G. Chandavarkar for the appellants (plaintiffs). 

lido Salieb G kanasham N. Nadkavui for the respondent 
(defendant). 

Pahsgxs, J. r— The District Judge has not fully comprehended 
the effect of non-payment of purchase-money upon a contract of 
sale. In the present case, it is proved that the defendant sold 
the land to the plaintiffs for the sum of Es. 100 and delivered pos- 
session thereof by passing a lease for it to the plaintiffs. The sale, 
therefore, was a completed transaction even though the 100 
rupees were not paid, and the only remedy of the defendant was 
to sue for the amount. This contract between the parties 
dissolved the order of the Mamlatdar in the possessory suit and 
4* rendered it unnecessary for the plaintiffs to sue to set it aside. 

We cannot, therefore, hold that the present suit (based on the 
contract of sale and the lease) is time-barred by reason of not 
being brought within three years of the date of the said order of 
the Mdmlatddr* 


We, therefore, reverse the decree of the lower appellate Court 
and restore that of the Court of first instance. 
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Befcne Mr. Justice .Parsons and Mr. Jiv>Uoe Bmiado. 

1899. The MUNICIPALITY or BOMBAY v. AHMEDBHOY HA13IBBHOY* 

Jamar H 12 - MinSclpalihj -Bombay Municipal Act (B om . Ad III of 1838), See. 210-“ Em,- 
ployed* ’—Meaning of the uoul — Disci ehon vested in the 3huiicipal Commmionn *, 

Tlic woid (( employed } in section 219 of tlio Bombay Municipal Act (Bon, 
Act III of 1888) refers to employment of any Lind 01 foi any length of time. 

RcrEUENCE by Khan Bakddur P. II. Ddbtur, Third Presidency 
Magistrate, under seetiou 432 of the Criminal Procedure Code 
(Act Y of 1898). 

The material portion of the reference was as follows : — 
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i( Mr. Ahmedbhoy llahihblroy is the mortgagee in possession of 
premises situate at Colaba and used as godowns for the storage 
of cotton, Formerly there was a mill in this building, and it 
had some privies attached thereto for the use of the mill hands. 
Subsequently, however, when the premises were destroyed by fire 
and rebuilt as godowns, these privies were closed and have always 
remained so up to this clay. On the 17th September, 1898, the 
Municipal Commissioner gave Mr. Ahmedbhoy a notice, under 
section 249 of the City of Bombay Municipal Act, to repair the 
existing privies so as to make them available for the uso of 
persons employed upon the premises. This has not been done. 
And Mr, Ahmedbhoy is, therefore, charged under section 471 of 
the Municipal Act for failure to comply with the said notice, 

. “ The evidence in the case shows that these buildings consist 
of two blocks, the new and the old, each containing several 
compartments let out to merchants separately for the storage of 
their cotton, No men are employed there permanently or for 



the whole day ; but whenever cotton is to he moved in or out of 
* Criminal Hefei once. No. 32S of 1808. 

(0 Section 240 provides as follows — u Where it appears to the Commissioner tha r 
any premises arc intended to be used as a market, railway station, dock, wharf or 
other place of public resort or as a place in which peisons exceeding twenty in number 
are employed in any manufacture, trade or business, or as woihmcn or labouieis, 
the Commissioner may, by written notice, require the owner or occupier of the said 
premises to construct a sufficient number of water closets or latrines, or privies and 
urinals, for the separate use of each sex,” 
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the godowns, some labourers and eavtmon are engaged for the 
woik and remain on the premia only as long- as is necessary to 
finish then- woik. This naturally depends upon tho quantity of 
cotton to be weighed and tho number of bales to be delivered, 
but it does not seem that any batch of labourers has remained 
m the building longer than a few horns at a time. 

!! * * * 

. “ Th c f nUmbor o£ men employed in the godown is very fluctuat- 
ing. Sometimes there are as many as 51, 08, 72, and 91 persons 
engaged m work, while on other days there are none at all or 
only a very fcw-1, 6, 7 and 9. 

Ihis being the case, tho question is, whether the Municipal 
ommissioner can compel the owner of tho premises to proside 
privy accommodation in the huildino ? 

O 

It is urged on behalf of the defence that the words f are 
employed’ in section 2D of the Municipal Act refer to a per- 
manent and regular employment of the men and not to a tem- 
porary and occasional employment, as is admittedly the ease here. 

1 have, however, given my reasons in the judgment for holding 
the contrary opinion, and think that tho section applies to all 
premises where more than twenty persons arc engaged in any kind 
ot work or for any length of time. If there is a discretion in tho 
matter, it is with the Municipal Commissioner and not with this 

Court Mr. Ahmedbhoy was, therefore, bound to comply with 
the notice, r J 

“As however, an authoritative decision in this matter is very 
t osirahle, 1 beg- to refer for tho opinion of the High Comt the 
following point:-- 

cmrhyed ‘ 

B 11^“ he “ 4 ly “ Di ™ im < P ™ 

Branson for Ahmedbhoy Habibbhoy. 

There was no appearance for the Municipality. 

Parsons, J. The Magistrate has asked of this Court the 

^r 1 meaning of tho words ‘ aro 
ployed appearing m section 24 9 of tho Bombav ¥„n,v;« n i 
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Act ? ” Ho thinks that the words refer to employment of any 
kind or for any length of time. I agree with him. It is the 
obvious meaning of these words in the section, the object of 
which was to empower the Municipal Commissioner to require 
piivy accommodation to he provided for places in which persons 
exceeding twenty in number are employed as workmen or 
labour ois. Neither the kind or duration of the employment is 
defined, and they, therefore, are immaterial. The number only 
of the employes is stated, and it alone will be the test of appli- 
cation. The Magistrate is, therefore, right in his opinion that the 
section applies to all promises. Where more than twenty per- 
sons are employed aswoikmenor labourers in any kind of work, 
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or for any length of time, it is not for the Court to lay down nice 
distinctions as to the number of hours in the day or of days in 
the year which constitute employment necessitating privy ac- 
commodation. The Legislature has left that to the discretion of 
the Municipal Commissioner, and has empowered him, whenever 
he finds that persons exceeding twenty in number arc employed 
as workmen or labourers on any premises, to require the owner 
thereof to provide necessary accommodation for them. At the 
same time, as the reference is rather vague and does not include 
what seems to he the real dispute in the case, I will express the 
further opinion that it would be a perfect answer to the requisi- 



tion were the owner on its receipt to close the premises or to 
cease employing therein more than twenty workmen or labourer's. 
The ease has not been argued before us on behalf of the Munici- 
pality, and I reserve to myself the right of reconsideration, but, 
as at present advised, I think the owner would only bo guilty of 
an offence under the section if after such requisition he failed to 
comply with it, and if more than twenty such poisons were 
found to be employed without the required accommodation being 
provided for them. There are no materials before me to show 
how far this opinion applies to the present ease. 

Ranade, J. The point lef erred for the opinion of this Court 
relates to the construction of section 219 of the Bombay Act III 
of 1888, which empowers the Commissioner to require the owners 
of places in which persons exceeding twenty in number are 
employed as labourers or workmen in any manufacture, trade 
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or business, to provide privies. The word u employed ** used in 
this section is obviously used in its ordinary sense, i.e , caused 
to be engaged in doing some service. There is nothing in the 
section which shows that the words were intended to signify the 
nature of the employment, as being from day to day, or occasional, 
or regular all the year round. The same word occurs in the two 
following sections in connection with buildings in which any 
person may be, or may be intended to be, employed in any 
manufacture, trade or business without any limit as to numbers. 
Actual employment is not essential in these two sections, and it 
is enough if the building is intended for such employment. In 
section 243 actual employment in numbers exceeding twenty is 
an essential condition to empower the Municipal Commissioner 
to require the owner to provide for the convenience of persons so 
employed. The real difficulty in the application of the section 
lies in the fact that the number of persons employed in the 
building in dispute varies at different periods from five to fifty. 
The section, however, gives a discretion on this point to the 
Commissioner, and is not, like section 248, imperative In its 
direction. That discretion has to bo carefully exercised by him, 
but the discretion is his, and cannot bo called in question in a 
court of law, Mr. Scott, in his edition of the Act, refers to the 
ease of Bargreavps v. Tayloi fr * y when this last position was laid 
down in respect of a corresponding provision of the English Act. 
We think the Magistrate has correctly construed the section. 

CO (■’ 863 ) 3 B. anti S„ 613 , 
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APPELLATE CIVIL. 


Before Mr* Justice Protons and Mr. Justice Ranade. 

NARAYAX (original Applicant), Appellant, v> RASULKHAX 
(original Opponent), Respondent.* 

Dimitation— Limitation Act (XV of 1877), Sec, 14 — Decree— Exec uti on hy Collector 
— Application to Collector to set aside sale —Cud Procedure Code (Act XIV of 
1882), Sets. 244, 310A, 311 and 320* 

A decree passed against the applicant Xai ay an was tiansfoirod foi execution to 
tile Oolkctoi nuclei section *320 of the Chii Piocediue Code (Act XIY of 1883)* On 

* Focontl Appeal, Ko 513 of W$, 
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tlie 8v.li May, 1807, the Collector in execution sold cciiain piopcity belonging to 
the applicant, which was puieha ,ed by the respondents. On the 17th May, 1897, 
the applu int applied to the Collecloi to set aside the s tie on the giound of alleged 
inegnl uities, and the Collector lining lofencd the matter to tlie Mamlatdar 
for lepoit, forwaided the iccord to the Court on 30th July, 1807* On the Gth 
August, 1897, the applicant, fearing that he had not applied to the pioper Couit, 
applied to the Buboidinare Judge to bet aside the sale, framing his application 
both under section 310A and sootion 311 of the Civil Pioeediue Code (Act 
XY of 1882), Ho contended tint, nuclei section 1 4 of the Limitation Act (XT 
of 1877) his applh at ion \\a« not blind. 


I? 


A 


Held) that the applied ion was Innod by linn ition. Under the rules made by 
the Go\ eminent of Bonl >13 under sV ion 320 o£ the Civil Pi ocodure Code (Act 
XIV of 1882) the Colhe'or Ini no jiuLliCion. 'L'lime w as, there foie, no hand- 
fide mis 4 aho of jmisdio 4 ion such as would juYiL the Court hr excluding the 
time ocarpied in applying to the Police toi from the period of limitation. 

Under the mles made by the Loeil Government of the Bombay Presidency, a 
Collecloi has not the power of the Court, under section 311 of the Chil Procedure 
Code (Ad XIY of lb82), to sei aside a sale. 

No second appeal lies from an order made under see 4 ion 311 of the Civil Pro* 
cnlnio Code (Act XIY of 1882). 


Slcond appeal from the decision of Rao Bahadur Glumilal 
Maneklal, First Class Subordinate Judge of Sdtara ltli appellate 
powers, reversing the order of Rao Salieb Ramchandra Daji 
Nagarkar, Subordinate Judge of YLli, 

On the 8th May, 1837, certain property belonging to the ap- 
plicant Narayan was sold in execution of a decree against him 
by the Collector to whom the decree had been transferred for 
execution under section 820 of the Civil Procedure Code (Act 
XIV of 1882), and was purchased by the opponent Kasulkhan. 


On the 17th May, the applicant applied to tho Collector, under 
section 311 of the Civil Procedure Code, to set aside the sale, 
alleging that it had taken place at tho chavdi instead of on the 
spot, and that the land had in consequence been sold at an under- 
value. The Collector forwarded the application to the Mamlatdur 
for investigation, and on the 20th July, 1S97^ the Mdmlafcdar 
reported that the land had been «old at an undervalue. The Col- 
lector sent the proceedings to the Com t, and they were filed on 
30th July, 1897, 
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Subsequently, ut., on tlie 6th August, 1897, the applicant, 
fearing that his previous application had not been to the proper 
Court, applied to the Subordinate J udgo to set aside tho sale on 
the above ground*, and prayed that under section 14 of the Limit- 
ation Act (XV of 1S77), tho time- occupied in prosecuting his 
application to the Collector should be deducted in computing the 
period oi limitation for making the present application to the 
Court, lie stated that ho was ready and willing to pay the 
money due under the decree, and prayed for an order under si t« 
tion 31 OA of tho Civil Procedure Code. 

Tho opponent being served with a notice to show cause why 
the sale should not bo set aside, denied that the land had been 
sold at an undervalue, pleaded limitation, and objected that no 
order could be passed under section 310A. 

Tho Subordinate Judge got aside the sale. 

On appeal, the Judge reversed the order, holding that the time 
spent in making tho application to the Collector could not be 
deducted, and that therefore, the present application was barred 
by limitation. 

In his judgment he said : — 

' The judgment debtoi, whoa* piopei ty has boon sold at an undei value, applied, 
quite in time, to the Collectoi to whom the execution piocseding, had been trans- 
ferred, under sec 1 ion 320 of the Code, to sat aside the sale. That officer, instead 
of telling tlis applicant that he (applicant) should go to tho Cotufc, refoned the 
applied ion to tho Mamlatd ir for repoit, and this consumed ncaily two months. 
Tho applio ition made to the Couit is cle uly beyond time. The sale took place oii 
8fch Maj and the applk ition was made on 6th August. Section 1 1 of the Limita- 
tion Act does not, in my opinion, apply, bocauso tho 0 , hector is not a Court 
within the meaning of tint section.” 

The applicant preferred a second appeal. 

SadtibJiw 11. 2>a/ Jilt for appellant The application to the 
Collector was under section 311 of tho Civil Procedure Code. 
That application should bo treated as an application to the Court 
although it was mado to the wrong officer of the Court. The 
Collector is an officer of the Court. Ordinarily such applications 
are made to the Nazir. 

But, further, we contend that tho application was rightly 
mado to the Collector executing the deer ee~Kes7iabdeo v, Macthc 

9 341-4 
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Prasiulg'. This application is made under both section 810A and 
section 311 of the Code. 

Kaji Kabirudilin with Gmynumi B. Rde for the respondent 
(opponent): -The Collector mucly ev>entes the decree in h ia 
capacity as a lninisteiial officer of the Court. Tho Collector him- 
.selt is not a Court — (lauputnini v. Jgmr Ath(wji& • Bai A id hi v 
hi mil) ,r( ' - Mnhathji v. Had 1 j Loll i, Id 7, am v. Bhavla MdhuA'', 

Further, the reliefs claimed under the application to the Collector 
under section 811, were different from that now- asked for under 
section 310A. Therefore, the applicant cannot get I he benefit of 
section Id of tho Limitation Act. 

Famous, J. ' We see no reason to doubt the coir, ctuc-s of the 
decisions of this Court in the eases of Ganpatnun v. Tsaac Atlamjiv 
and Bai Amlin v. Madina «. The case of Keshabcleox . Bad ho 
rrcmdw is cited as being opposed to these decisions, but wo 
cannot say wdiethor it is so or not, as we have not before us 
tho rules framed by the Local Government of the North-Western 
Provinces under section 320 of the Code of Civil Pioeeduic. It is 
sufficient for us to say that the rules made by the Local Govern- 
ment of this Presidency do not confer on tho Collector the power 
of the Court under section Oil, and that secti n 320 by ilsedf 
confers no such power. Possibly an application made to the 
Collector and by him forwarded on to the Couit might bo 
held to have been made to an officer of the Court, so that limita- 
tion might be counted from the date of presentation to the Col- 
lector, but upon that point it is unnecessary to pronounce a de- 
cision since the appellant has in these proceedings relied, not upon 
the application he made to the Collector, but upon the one that 
ho made to the Court on the 6th August, wdiieh is based on other 
grounds ancl contains additional prayers of relief. Wo confirm 
the older of the lower appellate Court with costs. 

Ranadi?, J. Taking the application of 6th August, 18 J7 
made by the appellant to tho Wfii Couit as an application under 
section 311, it is plain that no second appeal lies from the order 

U> (1888) U All., 91. < s ‘ {13 7) 11 Bom., 478. 

(2) (1890) 15 Bom , 327, fl) (1890^ 13 Bom , 322. 

(3) (1891) 15 Bom., 691. (?; (1891) 35 Bom., C01. 

<*' (1883) 7 Born,, ?32*. is {1S8SJ 11 All , 9 1. 
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o£ the lower appellate Court. It was, however, contended that 
the application contained also a prayer under section 31()A, and 
that in such applications an appeal lies from orders passed there- 
on as from an order under section 214. On reading the appli- 
cation in the present Case, howev cr, it is found that there was 
only an offer to pay, but no actual deposit of purchase-money, 
and, further, as the prayer to set aside the sale was joined with 
the other prayer, such an application cannot be entertained under 
the proviso to section 310A. No second appeal lay, therefore, in 
this case. 

On the merits Mso it is quite clear that the application of 6di 
August, ISO 7 , v\as made more than thirty days after the salo took 
place. The applicant’s pleader sought to bring the applicition 
within time by reason of the prior application made to the Col- 
lector on 17 tli May, 1837, within nine days from the auction sale* 
He contended that such application, under section 311 can only 
be made to the Collector, and cited Keshah^o v. Itadhe Prasad W 
as an authority for this position. That decision, as also the 
cases referred to therein, obviously have reference to the rules 
made by the X orthAV estorn Provinces Government under sec- 
tion 320. The rules made by the Local Government here under 
the same section give no power to the Collector to dispose of such 
applications, and this Court has decided in the cases of Gan- 
iMtram v. Isaac AdamjiW and Bat A, Mi v. 1 hulhav^ that the 
Collector has no jurisdiction. Besides, the application of 6th 
August v as not a continuation of the application to the Collector, 
there was, therefore, no boud-fide mistake of jurisdiction which 
alone might, under certain circumstances, be pleaded under the 
Limitation Act as an excuse for excluding the time so taken up 
from being reckoned. For these reasons, the order passed by the 
lower appellate Couifc seems to be correct, and we dismiss the 
appeal. 

Order coiifirmaL 

{U (B&t) 11 All,, 04 U) (iSQu) 15 Bom,, 322. 

( 1891 ) 15 Bom , 091 . 
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APPELLATE CIVIL. 

Btfoi e Hi. Ji'&tue Pardon* and 31 c, J edict Parade. 

1890. BIIAVANISHANKAR (oiuuinm, Am.it, iv*), Appeuah, v. NAEAX- 
Jaavcny IS, SIIANK \E (onions a l Opp E rsimxDlMJ 

JK<?$ judicata by C fov uiGnie jpufrU ca decUcc of land an den vlllof 

A— Will held valid and Cs claim aligned -Application by C as h gal 
icjh escutati ve oj A for <?, eevtion cfdteAC obtained hi/ A— Qucdlon of validity 
rf vill again iCiPul—Ciul Ptoi dine Cod, ( Ut XIV of JA$2), Su\ 211. 

A obtained a dou.ee again A 13 foi possession of cciLiiu luul, and llien died. 
Thereupon C appln d for tA^cutum of tin. dm to is As hg d upiest i\l dhe, rely- 
ing upon a ^ ill nude by A in his favom At the stme time, 0 filed a suit to 
leeow IK. 110 as mesno profit's of the land. Hie txieution pioeeedin&s v ere 
stayed till after tlie disprsil of the suit foi rat sue profits. In this suit, B con- 
tended that the v ill in quediou vas not e\ cental by A, and that A was not of 
sound disposing mind at the time of the alleged execution of the vill. Tho 
Subordinate Judge found on both these points against B and passed a decree fur 
mesne piofits. Tkib decice v as upheld, on appeal, by the Distuct Judge. 

Aftir tlie decision of this suit, the huboidinate Judge took up O’s applio it ion 
feu execution of the original decree obtained by A. This application v Ub insisted 
by B on the same giounds on vliioh he had defended the suit for mesne profits. 
He impeached the validity of the vill on the giounds of non-execution by, and 
unsoundness of mind of, the testatoi. Tho Suboidinate Judge held that the 
matter was res judicata ; lie, theicfoie, ovenulod this objection, and oideied 
execution to issue. The Disinct Judge held that as tho suit foi mesne piofits 
vms in the natuie of a Small Cause suit. In vliicli theie vas no second appeal, 
the decision passed in that suit did not opeiatc as ic s judicata in the pit sent 
execution proceedings. He, theiefoie, loured the buboulmato Judges oulu 
and xenianded the case foi a fiesh decision. 

Held, leveising the i annul oidu, that tlie question vhtthei <J vas entitled 
to execute the deciee as AS lopiLscntatiu. fell vitbiu the la^t clause of seoTon 
241 of the Code of Civil Proeeduio (Act XlV of 188:2). The Suboidinate 
Judge, vho had raised an issue as to the *validily of the vill rdled upon by C 
in the suit for mesno piofits, vas entitled to act upon his ditei munition of that 




issue in the execution proceedings. 

Second appeal from the decision of E. H. Moscardi, Distiict 
Judge of Surat* 

One Bai Parvati obtained a decree for possession of ccitain 
land. The deeree did not award mesne piofits from the date of 
tlie suit till delivery of possession. 

^Second Appeal, No, 528 of 1898. 
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Dai Parvati died. shoitly after this de< 
Vt liich she bequeathed to one Bhavanishai: 
rights under the d eiec. 

Oil the btiength of this will, Bhavauislu 
for the execution of the decree, and at the 
to recover IK 1 10 on account of mesne pro 

The darlhud and the suit were filed o 
March, 1897. 

The execution pi of codings were Hayu 
mesne piofits should he decided. 

In this suit the chief questions at issu 
W'cre (1) whether Bui Paivati had exceuti 
by the plaintilf, and (2) whether she was o. 
at the time of execution of the will. 

The SuLoulmatc Judge louud both th 
shankar’s favour, and aw aided him mes 
This decree was upheld, on appeal, by the 

After this decision, the application fo 
before the Subordinate Judge. 

Tho judgment-debtors resisted the dt 
grounds as those on w liich they had already 
mesne profits ; as before, contending that 
duly executed tho will, and that sho was uc 
mind at the time oi execution. 

Tho Subordinate Judge held that on 1. 
decision in the suit for mesne piofits ope 
He, therefore, gi anted tho application ai 
to proceed. 

On appeal the District Judge held that tl 
judicata. He, therefore, reversed the Subo 
and remanded the darkMst for a fresh dec 
His reasons were as follows : — • 

“lu Kiuijo JhJimy &mjh v. Mudhib dunuba Gh 
885) It was derided that no second appeal lies fiou 
ulieie the value of tlio subject inattei in dispute is 1< 
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£>ueh a suit i s cuguuabL 1 j aCoufot Sji ill C rases, anil in Govaul U,i L thi- 
mannhet Anjuihlai v. Vhondbai av tin Gunbcuav Taihbjjc (I. L 11., 1 j Eom, 
101; H was, lidd tint iluis'uiis in picuoua snts, which w tie m ihc n tuio of 
Small Can i,3 su U mil m wniUi thau w is no r .jht of vco id appcil did not 
ojm do <»> ns judicata in i ms in which i sicoud 'ippeil hj. In\hL cast) a 
au-oiid appeal Ins, and conauiu nllptLo linding, in tin out loi mc 0 uo piohtl 
ait not )Cb judicata in Uit pinout thu&wU , 1 

Against this decision Blia\ anidiankor appealed to tlie High 
Comt, 
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UaajAtl 6'. lino ioi appellant, 

Mantlbltah J than ju bhuh for i esponduil. 

1 msoxs, J* t flunk that flic point at k*ue falls within the 
morels of the last clause of m cLion 211 (< deter mined by a separate 
suit" and that the buboi dilute Judge, who had stayed the oxceu- 
tion piocetdingb pending a suit betw cen the same parties in which 
an issue had been raked as to the validity of the will under which 
the applicant claimed, and which the opponents disputed on the 
giound of non-execuiaon by, and unsoundness of mind of, the 
testatrix, was entitled to act upon his’determination of that issue 
in the execution proceedings. It follows, thercfoi e, that the Dis- 
trict Judge, who himscll eonfbmed, on appeal, the finding as to 
the validity ol the w ill, should not have ie\ ersed the order and ^ 

remanded the diukhutt for a fie&h decision, lit could and should 
have acted in the execution proceedings upon the detei nmiation 
ho had come to upon the same point in the suit. 

We reverse the older made by the lower appellate Court and 
xestore that of the Comt of first instance, with costs in this and 
the lower appellate Comt on the opponents. 
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Mr. Justice Feu mis and Mr* Jvdiu, Ttibwde* 

LAST IN Gb (oniOfiN xl rimrm), AtPLU^r,®, GONSALVES and ouiljb* 

(ORItlNA-L DLFLND\Alb 3 Nos. 1 3, 5, 0 , 10-22 \Ai> 7 0), Rl SPONDLNlS* 

liji fioni —A //d*.’ 6/d nfuoib — >Ch ihge of religion-* Laic aj>_phccilh to 
conic, t — s uccc'>StoL~—Inha dance . 

Whole, in oolitic no -v of the ooinoulon of x poison fiom one ft nn of 1 elision 
to anot’ or, the question ,m os rs to tlio hw lobe applied t o such poison, that 
question is to b* deteimincl not bv xaeerl lining ibc luv Tvliiclx was applicable to 
such poison prioi to tlio convorhion, but by aseeif lining tlio law 01 eustom of tbo 
elnss to ‘ulueli stitli p i son iKicliod himself iftei comoision find In ubiili To pie 
feired that Ids succor* on should be "muned 

Apbbvl fiom tlio decision of lUo Balnldin G, V. Limaye, First 
Class Suboulmato Judge of Bdgaum. 

In ibis suit tlio plaintiff' (Lctitia Lasting s), wlio was a mem- 
ber of a Native Clmstian family lesidcnfc at Belgaum, claimed a 
one-third shaie of eei tain bungalows situate at Bclg mm, 'which 
had belonged to her father, D. 1A Gonsalves, who died in 1855, 
She alleged that the propei iy had bicn left undisposed of by his 
wdl, and she claimed that, as heu* of hoi father, she and her two 
brothels (deftnlants Nos. 1 nid 2) were entitled in equal shaxes. 
The plaint stated the cause of action to have an sou in 1833, when 
the plaintiff first became aware of her lights and demanded her 
share, audit was appaiontly assumed that the law applicable to 
the case was the Indian Succession Act (X of 1833). 

At the healing, the Suboidlnate Judge flamed issues of which 
the fifth was as follows 

“5. la tlio pbxmFlf ontitlof i> any and uliaf share in tbo pi op n ties in 
dispute p 5 

No evidence vasghen of the status of the plaintiff and her 
family, and on this issue the Suboidinato Judge accordingly dis- 
missed the suit, holding tint it lay upon the plaintiff to show by 
what law her family was governed at the time of her father's death 
in ls55, and under which she claimed a share iu his estate. He 
was of opinion that as it certainly was not the Succession Aot 
(K of lfc05), which was not passed until 1865, the presumption 
* Appeal, No, 50 of ISO?* 
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wa-5 that the law applicable was the law applicable to the family 
before conversion to Christianity. As there was no evidence 
upon this point, he dismissed the plaintiffs claim. In his judo-- 
ment he said : — ’ ° 

Tssw> r I In. plaintiff, who is .ulmitloJly a descendant of a Kntivo Christian 
family, claims lt , „„ 0 <>f flic lichr of ha- deceased father, IX P. Uonsalve?, acoi- 
t «m slime m his ptoporty, alleging tint the w is into late, inasmuch as the 
clepo .ltion made hy the diseased In hisuill is confined (o the ineomo of the 
prepm fy and does not o\tewI J o iho propeiiy ilsalT : mVe Inhibit <52. Assnm- 
i«S that her fit her died intestate, the first question, nhich is cssonti.il to tho 
determination of her right of « Aion. is, hy nhat Ian the Family nas g-morn- 
. Tto pirkospusuni.ihU appear to have hem under a miscom-oplion 
on his point sin,o they n lied s del., on the Indian Sm cession Act in m.ppoit 
°1 contentions. That Act certainly is not applicable, as the 

succession qwned long before As enactment. The pleadings do not show wliat 
the respective allegations of the putios aro as to tho law applicable to tho 
family of th» deceased in regard to succession; and the plaintiff made no 
attempt to show that the family is governed hy any particular law or usage 
entitling her to a share along with her brothers, nor pleader only contented 
himself by slating that tho English law mvs not applicable to tbe ease. On the 
other hand, it u not tho defendants’ contention that the case is governed by 
that law. The presumption, then, is that tho law applicable is the liw uhioh 
was applicable before the conversion to Christianity. It i, t 0 bo re« rotted that 
there are no materials in tho ease, like those in thaTliina f'aso (soo BrinKl JmV 
mentsfor 1891 p. 32-5), which was originally decided hy me, foi dctwmuiim. 
vhnt caste or religion tho conversion took plica, lienee it i, impossible to "an i a 
at a conclusion on tho question above alluded to. I. thmefoio, fed Constrained n 
hold that tho plaintiff has failed to show that she is entitled to any shire in her 
deceased fat hoi’s estate. I find on the dlibme in the imgitivcnl^lutdv. This 
fuming nndois it unnecessary to find on tho remaining issues. J 3eiw i {}m 
claim with eobts/’ J ’ 

r ritc plaintiff appealed, 



Sculaslun J?. Bakkle for tho appellant (plaintiff) No issac 
was raised as to tlio law applicable to the plaintiff’s family, an d 
therefore, no evidence was given on the point. II G referred to 
Bal Baiji v. Bai Saniolf 1 '* ; Barlow v, Or tie A 

Ratanji i?. Desai for respondent (defendant No. 2) : The family 

is Native Christian and, therefore, English law is applicable -Zones 
v.lopesO, The Natiie Christians at Bolgaura were originally 
U) (IS91) 20 Bom., C3. ( 2 ) (lgyoj 13 M j , 077 

P) ( 180 b 5 Bom.il. C.Kop, 172 , 
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Kola with B . B . Boyce, for respondents Nos. G and 7 (defend* 
ants Nos. 10 and 21) : We purchased portions of the property 
from defendant No. 2, and support his case, 

Fausons, J. : —The Subordinate Judge dismissed this suit upon 
a preliminary point, which was not specifically raised by any 
issue, and upon which, therefore, no evidence was given by the 
parties. Moreover, the reason given for the dismissal is wrong. 
The parties are Native Christians. The presumption drawn by 
the Subordinate Judge was that the law applicable to them was 
the law by which their family was governed before its convex'* 
sion to Christianity, and because it was not shown from what 
religion it was converted to Christianity, the Subordinate Judge 
considered this to he fatal to the plaintiff’s case, which he 
accordingly dismissed. We think that this is a clear error. The 
law prior to conversion is a point on which it might not be 
necessary to give any evidence at all, because as laid down in 
Bui Baiji v. Bed Bantoh (1 , citing Abraham v. Abraham®, the 
convert may, by his course of conduct after conversion, show by 
what law he intended to be governed as to these matters. 

The ? alio decidendi is laid down in Barlcno v. Orde ( where 
their Lordships of the Privy Council say : 

“The con sti notion and effect of the will, therefore, must depend on the law 
of the domicile, if that can he ascertained. At the time of the Colonel’s death 
there was no Iljc, loci of the province in which he was domiciled, and the law ap- 
plicable to the succession of any individual depended on his personal status , which 
again mainly depended on his religion. Thus the succession of a Hindu would, 
as a general lule, fall to be regulated by Hindu law, and of a Mahomedan by 
Mahomedan law, and of an East Indian Christian by English law ; hut in every 
case, for the purpose of determining the status personalis, legard was to he had 
to the mode of life and habits of the individual, and to the usages of the class or 
family to which he belonged. If no specific rule could be ascertained to be 

(1) (1891) 20 Bonn, 53. (?) (1863) 9 M. I, A t> 195* 

(3) (1870) 13 M. I, A., 277. 


Madras Hindus—" Bel gaum Gazetteer/' pp. 22B-227. Possibly 
the plaintiff’s father was a Portuguese, Either Hindu law or 
English law must be applied, and in neither ease can tho plaintiff 
succeed. The decree of tho Judge is, therefore, substantially 
correct. 
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applicable to tlie case, then the Ju,lge> admin istei hi g justice in the pi evince 
mie to act 1 accouUng to justice, equity, and good conscience. 1 ” 

This, no doubt, was said as to a particular province, but the 
pr nciple holds good equally as well in respect of this part of 
India: s e Jolbluu v. Louis 2faaod^\ 

In the present case no pioper opportunity was given to the 
parties to adduce any evidence on these points, nor has the Judge 
consideied the evidence that theie is on the record, — for instance, 
there is Ilia will (Exhibit 62) made by the deceased, the language, 
woiding and naltue of which cannot he ignoied. We, theiefore, 
reveise his decree and lemand the case tor a fresh inquiry and 
decision alter raising the piopu issues and taking evidence. 
Costs to he costs in the cause. 
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Ranade, J. . — This case has not been satisfactorily disposed of 
in the Couit below. The pi ineipal parties to the suit are non- 
European Christians, the claim being brought by a sister against 
her two biotheis and persons claiming under them for her one- 
third shaie of her father's property. The plaint stated that the 
plaintiffs father had made a will in 1852, and that he died in 
3855. This will disposed of the rents, but not of the properties 
themselves. Plaintiffs mother kept back this will, and, befoie her 
death in 1886, made a fresh will inconsistent with her husband’s 
tv ill, and the defendants Nos 8 and 4 took out piohate of this 
second will, and all the defendants were in possession of the whole 
estate under this second will. The claim for athiul share was 
made apparently under Act X of 1S63, which piovides that 
daughters and sons shall share equally in intestate succession. De- 
fendant No 1 did not object to the claim, hut defendant No. 2 
■contended that his father's will disposed not only of the rents, hut 
also gave full power to his widow to dispose by will the estate left 
by him, and that the second will disposed of the estate accordingly. 

The first question in the case was as to the status of the parties, 
and the law which governed the devolution of property in in- 
testate succession. The lower Court laid down no issue on this 



point. It only remarked that neither English law nor Act X of 
1865 was applicable to the case, and that the law which applied 
to the parties before their conversion should govern the dispute. 
CO (189 i) 19 Bom., 680. 
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As plaintiff failed to show to what caste or religion the family 1899. 
belonged before conversion, the lower Court dismissed the suit. lwm 

The appellant’s pleader very properly took exception to this Coksaltm 
summary procedure which disposed of the case on a point on 
which no issue had been raised. The lower Court, moreover, 
was in error in the view it has expressed about the law which 
governed such e ises. There is no doubt that Act X of Ibtio does 
not govern the case, as the appellant's father died in 1855, and 
section 331 expiessly comes in the way of alt letrospeetiv’e ex- 
tension of the Act. As the paitics are Native Christims icsidinw 
at Bel gaum outside the Town and Island of Bombay, the ruling 
m Lopes v. Lopes «, which applied English law to Poituguese 
inhabitants of Bombay, does not govern this case If they are 
East Indian Christians the English law will govern their sucees- 
sion disputes Barlow v Orde». If they are converted Native 
lmtiaus, then they must be governed by the law to which 
they and their family have attached themselves. The rules of 
Hindu law, if they were Hindu converts, will not apply as a 
matter of course. The convert may renounce the law by "which 
he was bound, or, if he think fit, he may abide by the old law 
His course of conduct after conveision by attaching himself to 
a cla,ss which has a personal law of its own, or by personally ob- 
serving such usage or custom, must determine the question of 
what law ho has preferred to attach himself to. This was the 
principle laid down in Alralum v. Abraham®* and has been fol- 
lowed in this Court in a series of decisions- Jalbhai v. Louis 
Manoem ; Bai Baiji v. Bm SanloK'L It is thus clear that the 
question at issue does not depend upon the consideration of tho 
aw prior to conversion, but on the law or custom of the class to 
winch the parties attached themselves after conversion, and by 
which they preferred that their succession should he governed. 

This ease must, therefore, be remanded back to the lower Court 
which should frame an express issue on this point, and after re- 
ceiving evidence on the same decide the ease on the merits. 

Decree reversed auL case rema^decl, 

0) (1868) 5 Bom. H. C. Bep , 172. (3) (1863) 9 M. j, x., 195. 

12) (1870) 13 Cal. W. B., 41 (P. 0.) 0) (3894) 19 Bom., 680. 

( s ) (1894) 20 Bom., 63. 
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PRIVY COUNCIL. 

BIIAGTTANDAS MITHAEAM (HxrFNPAKT Ho. 2), Appellant, and 
ItlVETT-CABNAC (Plaistiit Ho. 2), RrsroNDrNT. 

On appeal from the High Court at Bombay. 

Daiintr ship —Death of partner — Subsequent rect very of assets by suiviviny 
partna — Suit by administrator of deceased partner against surviving 
partner fur recorded assets — Suit for partnership account — Limitation Act 
{XV of 1877), Secs. 1 and 17. 

In 1889, one Ilemabai, a widow and pari nor in a film cany in g on business in 
partnership with Goculdas and Bhagwandas (defendants Nos. 1 and 2) in Bind 
and at Belli in in the Persian Gulf, died, and the partnership was then dissolved. 
She had no children, but it was alleged that she had adopted ctefc Purshotam, the 
brother of the second defendant. On the 13th February, 1890, the guardian of 
one Kissondas, a minor (her husband's nephew), applied to the High Court of 
Bombay for letters of administration to her estate, alleging that Kissondas was 
her heir and next of kin. A caveat was filed by her father and others, in which 
they denied that Kissondas was her hoir, and alleged that Purshotam had per- 
formed her funeral ceremonies. The matter came on as a suit on the 19th 
Feharary, 1894, when an order was made without prejudice to any of the ques- 
tions raised by the issues, dismissing the application and ordering letteis of 
administration to Hcmabai’s estate to issue to tho Adminstrator Geneial of 
Bombay. Letters of administration were accordingly granted to him on the 80th 
March, 1891. 

* In the meantime, however, viz., on the 1.2 [h April, 1893, Bhagwandas (defend- 
ant No. 2) had filed three suits in the High Court of Bombay, in the name of him- 
self and Goculdas (defendant No. 1), as surviving partners of Homabai’s firm, to 
recover eei tain debts due to that firm. Disputes subsequently arose between Bhag- 
w’andas and Goculdas, and, by a consent order of the 22nd July, 1 S93, it was 
ordered that any money recovered in the said three suits should be paid over to a 
receiver (defendant No. 3) to be held by him until further order. On the 1st 
August, 1893, consent decrees were passed in the above three suits for a total 
sum of Bs. 28,335, which was forthwith handed over to the receiver. 

On the 22nd April, 1894, this suit was filed by the Administrator General of 
Bombay as administrator of Ilemabai appointed as above stated. He claimed to 
recover the wdiole sum paid to the receiver, alleging that the first and second 
defendants as her partners were largely indebted to the firm, and that the money 
really belonged to her estate. Ho prayed that the receiver might be directed to 
pay over the money to him, and, if necessary, the partnership accounts should he 
taken* The second defendant (inter alia) pleaded that the suit was one for 


0 Pie?en { j Lords Ashbotjrne, Hobiiousb, and Macnagbten, and Sib R. Cottch. 
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partnership accounts, and as such was barrel by limitation, and also that the 
High Court-of Bombay had no jurisdiction to try it. 

Held, affirming the decision of the High Court of Bombay, that this suit was 
not barred by tine; the latter Court having decided on the ground that the 
Administrator General having been the only person capable of suing within 
the meaning of section 17 of Act XV of 1877 (Limitation) that section operated 
to alloav tlmperiod of article 103 to he computed from the issue of administration 
of tins estato, 

A deerea was mado for a general partnership account to establish what was duo 
to the estate of the deceased in respect of her share in the partnership, and of any 
money of hers employed in the business continued by the survivors. 

Appeal from a decree (13th. August, 18)5) of the appellate High 
Court, varying a decree (19 th November, 1891) of the High 
Court in the Original Jurisdiction. 

The proceedings in this suit prior to this appeal are reported 
in Rivett-Carnac v. Gocuuhzs Soilian Mull, IB/iugwixnclas -MitiuiTUui 
and Limji Navroji Ranaji (1) , where the judgments of the Court 
of Original Jurisdiction and of the appellate High Court are 
given at length. Aud there the facts of the case are all stated., 
as well as in the -judgment on this appeal. 

This suit was brought on the 22nd April, 1894, by the Adminis- 
trator General of Bombay, who obtained, on the 30th March, 1894, 
administiation of the estate of a widow, Uemabai, deceased on 
the 1st September, 18S9, then being in partnership with the first 
and second defendants in a business carried on at Karachi and 
Behrin in the Persian Gulf. The claim was for Rs. 28,33.0 in the 
hands of the third defendant, the receiver appointed to have 
charge of that money, which had been paid in discharge of 
decrees obtained by tbe first and second, as surviving partners, 
against debtors to the firm in which the deceased had been a 
partner, that firm having been continued by the survivors. 

The plaint stated that the whole of the capital was supplied 
by Ilemabaris late husband, who died in 1884, leaving her as his 
heiress ; and alleged that the first defendant was a working partner, 
with whom Hemabai carried on the business, and that they had 
admitted the second defendant Bhagwandas, who also supplied 
no capital : that, at her death, the first and second were each in- 

(1) (1895) 20 Bom., 15. 
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debted to tip partnership, and had nothing to receive therefrom, 
as would appear on taking the accounts, if found necessary to* 
he taken. 

The prayer for relief was (a) e that it maybe declared that 
the said moneys in the hands of the receiver belong to the estate- 
of Ilemabai and that the plaintiff is entitled to the same ; (5) 
that, if necessary for the purposes of this suit, the account of 
the partnership, between Hemal >ai and the first and second 
defendants may be taken/* 

Bhagwandas Mitharam alone defended, alleging that the ac- 
counts of the partnership had never been taken, and that the 
right to an account was now barred under article 106 of Act 
XV of 1877. The money now claimed would have come in as an 
outstanding debt to the partners. He also counter-claimed a share 
in Rs. 5,292, a debt due to the firm, but paid by the debtor to 
the plaintiff. 

Goculdas assented to the share of Hemabai being taken by her 
representative. 

The principal questions raised at first, and again on this appeal, 
were, (1) whether after the dissolution of a firm by the death 
of a partner, and the continuance of its business by the survivors, 
assets consisting of debts due to the late firm could, when realiz- 
ed by the survivors, be apportioned to the representative of the 
deceased, as belonging to her estate, without an account being 
taken of the partnership ; (2) whether such an account having 
been a necessity, and being now barred by article 106, as the 
defence insisted, the suit must be dismissed. 

The first Court (Candy, J.) was of opinion that the claim 
to a general account of the partnership business was barred by 
time ; but that, without it, the estate of the deceased was entitled 
to a share of the assets in charge of the receiver proportionate 
to what had been her share in the business, and to a similar share 
in the sum paid to the plaintiff in his character as her adminis- 
trator. 

From this decree the Administrator General appealed, alleging, 
as before, that Hemabafs estate was entitled to the whole of those 
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assets. The defendant thereupon filed cross-objections to the 
effect that the suit ought to have been dismissed entirely. 

The appellate High Point (Farrnn, C.J., and Starling, J.) 
decided that a general account was not barred by time. Inas- 
much as the Administrator General had been the only person 
not under a disability to sue, or the only person, in the words of 
section 17, “capable of suing, " the time of limitation must bo 
reckoned from when administration of the estate was delivered 
to him, who represented the interests of the minor heir, ,icr a inst 
whom no time had run. 

The grant of lea\ e to sue under clause 12 of the Letters 
Patent was sufficient to give the jmisdietion which had been 
exercised, the money sought to he awarded being in the receiver’s 
hamR. The technical objections failed, and there was no de- 
fence upon the meiits that could possibly stand. The High Court 
therefore, varied the decree of the Comt below and decreed in the 
ternm of (a) and (b) in the plaint. The effect of the appellate 
Court’s decree was that the plaintiff was entitled to the sum that 
be had already received. 

The defendant No. 2 appealed. 

Ciaeianlhotpe, Q. C., and J. D. Mayae, for the appellant:— 
The suit was such as to necessarily involve that no decree foi the 
division of the assets among the parties could be made without 
the general accounts of the partnership having been taken. The 
original Couit was wrong in ordering distribution of the shares 
in the assets while the state of those accounts was neither ad- 
mitted nor ascertained. The liabilities of the firm had to he con- 
sidered. So far as to the necessity of an account. But in regard 
to article 106, and section 17 of the Limitation Act, theiehad been 
no solution of the question whether an account was not now 
barred by tune. It had not been determined whether there had 
not been a legal representative of Ilemabai all the while. 

Janhne, Q. C., and J. II. A. Branson for the respondent:— The 
decree of the appellate High Court was substantially right and 
the appeal should bo dismissed. But the Administrator General 
did not oppose the taking the account which in effect was decreed. 
It was insisted, however, that it would appear, as the fact was. 
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that all the existing capital of the fnm belonged to Hem.ibai’s 
estate. 

Counsel for the appellant did not reply. Their Lordships’ judg- 
ment was afteiwaids, on 10th December, lead by 

Loan MieNiGinra. — It appears that one Hemanmal carried 
on business with the defendant Goculdas in Sind and in the 
Persian Gulf until his death in ISSl. He leit a widow named 
Hemabai but no issue. Aftci his de ith the business was continued 
by Goculdas and Hemabai. On the 7 tli of August, 188 ), the ap- 
pellant Bhagwandas was admitted into the film, and a partnusliip 
agiecment of that date was made between the three — Hemabai, 
Goculdas and Bhagwandas. Hemabai was admittedly the mono} eel 
partner if not the owner of the business She died on the 1st of Sep- 
tember 1889. On her death the partnership was dissolved. Bub 
the affans of the \ artneiship were not wound up, and apparently 
her moneys weie retained by the suiviving partners antlmnploj ed 
in the business. 

v 

In 1890 an application for letteis of administiation w<»s madSh 
on behalf of one Kissondas, then about ten yeais old, claiming \ 
to be the heii. But the application w T as i edited by Bhagwandas 
•who alleged that Kissondas was not hen and alleged also Unit 
Hemabai left a will The case came before the Couit. No 
will was forthcoming, nor was it suggested then that tin xe was 
aneaierhcii. The Couit, how ever, diiecfed that the Adminis- 
tiafr r Geneial should take out administiation without piejudice 
to any question, and made provision fci the costs of all parties 

In the meantime, Goculdas and Bhagwandas as surviving pirtners 
took proceedings in Bombay to reco\ er ceitain debts, or the balance 
of ceitain debts, owing to the business. Ultimately the amount 
claimed, which came to about Its. 28,000, was paid to a receiver 
appointed by the Court. On the 30th of Mai eh, ISO 1, the Admin- 
istiator Geneial took out representation to Hemabai, and in April 
following he bi ought tins suit against Goculdas and Bhagwandas 
claiming (a) to have the whole amount in the receivers hands 
paid to him in his rcpresenlat ve chai actor, alleging that Gocul- 
das and Bhagwandas had nothing to receive, but w T eie in fact 
debtors to the partnership and (h) if necessary to have the ac- 


m i 

age { » 

aapleasan 
srsojjg whC 

boisterous 

er gai fcenerl 
3Ure mute- ( 
rt&riuls to ! 
heir free 
“ e a Meth- ‘ 
azine for 
re made 

g whole - 

bo home. 
Pictures. 
have a 
ren. ^ 

1 house- 
'b play 
and in 


54:8 


THE INDIAN LiW REPOBTS. [VOL. XXIII, 



BOMBAY SERIES* 


549 


VOL. XXI1L] 


counts of the partnership taken. He also asked for such further 
relief as the circumstances might require. Gocuklas did not 
resist the plaintiffs claim. Bhagwandas set up every possible 
defence. He submitted that the Court in Bombay had no juris- 
diction in the matter. He lelied on the law of limitation and 
he alleged, what was perfectly true, that the accounts of the part- 
nership had never been taken. By a supplemental defence he 
insisted that the plaintiff was bound to account to Goculdas 
and himself for their shares in a sum of Rs. 5,292 which admitted- 
ly had been recovered from a debtor to the paitneiship by the 
plaintiff* himself since the institution of the suit. 

Candy, J., before whom the case came in the fust instance, gave 
effect, in a great measure, to the points raised by way of defence 
on behalf of Bhagwandas. Ho held that the Court bad jurisdic- 
tion only in regard to the assets recovered in Bombay. He also 
held that the plaintiff’s light to a genoial account was barred by 
limitation, and in the result he ordered the costs of all parties to 
be paid out of the fund in the hands of the receiver, and divided 
the balance of that fund, as well as the moneys recovered by the 
plaintiff, between the plaintiff and Bhagwandas, giving to the 
latter the proportionate share to which he would have been enti- 
tled under the partnership agreement if the assets in dispute 
had been profits of the partnership business. 
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The learned Judges of the High Court on appeal held that the 
jurisdiction of the Court was not limited to the assets recovered 
in Bombay. It was not disputed at the bar that the judgment of 
the Appeal Court was right so far. Then they held that the 
suit was not barred by limitation. They considered— and their 
Lordships agice in their view— that on the materials before the 
Couit it must be taken that the Administrator Geneial is suing 
on behalf of the infant heir. As far as the evidence goes, the 
opposition on the part of Bhagwandas in the probate suit was a 
mere pretence put forwaid in order to defeat or delay the infant s 
right to an account against Hcmabai’s surviving partners. The 
Appeal Court ordered Bhagwandas to pay all the costs, and ad- 
judged to the plaintiff the whole fund in the hands of the 
receiver. 
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1898. Although tlieir Lordships agree with the Appeal Court in the main, 

Bhagwaxo&s they are unable to find sufficient evidence to justify the decree 
rivets in the form in which it was drawn up. In his pleadings Bhagwan- 
Camao, das insisted that an order in the plaintiffs favour ought not to 
ho made without talcing the accounts. And that was his prin- 
cipal contention before their Lordships. Nor does it appear that 
he ever receded from that position. To a certain extent, indeed, 
it was common ground that the accounts must be taken. One of 
the plaintiff’s reasons, in his memorandum of appeal from the 
judgment of the lower Court was " that the plaintiff was entitled 
to insist on the partnership account being taken bcfoio the 
second defendant 99 — that L Rhagwandas — Ci could be allowed 
any share in the moneys recovered by the plaintiff.’ 5 And it 
would appear, from the language of the judgment delivered by the 
Chief Justice, that it was intended that provision should be made 
for talcing the accounts, unless they were waived by Bhagwandas. 
His conclusion was that the decree of the lower Court e< must be 
varied by making a decree in terms of paragraphs (a) and (5) 
of the plaint." Now paragraph (5) asked for an account, while 
paragraph (a) asked for payment without an account. There is- 
nothing to show how it was that the decree came to be drawn up 
in its present form. Probably both parties are to blame for the 
error and for the expense which has resulted from it. 
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It seems to their Lordships that the proper order will he to 
direct an account to bo taken of the partnership dealings and trans- 
actions, to enquire what was due to the estate of Hcmabai in 
respect of her share at the time of her death, and how the amount 
due to her estate has been dealt with, and, if it appears that such 
amount, or any part thereof, has been employed in the business- 
continued by the surviving partners, to direct the accounts of such 
business to be taken. Further consideration and costs must be 
reserved. 

This order will enable the Administrator General to make such 
claim as he may be advised in respect of interest or profits since 
Hemabaks death. Bhagwandas must pay the plaintiffs costs up 
to and including the hearing by the lower -Court. Each party 
must bear his own costs here and in the Appeal Court. 






VOL. XXIII,] BOMBAY SERIES, 

Their Lordships will, therefore, humbly achise Her Male 
that an order be made to that effect. 

Appeal allowed . Decree amend eo 
Solicitors for the appellant Messrs. La t ley and Hart. 
Solicitors for the respondent Mews. Day tie and lathy. 


ORIGINAL CIVIL. 

Before Hr. Justice Tyabji; and on appeal It fo.o Mr. Justice Candy 
and Mr* Justice Starling. 

BALLI BEOTHEBS, Puumiffs, v . CHABILDAS LALLUBHAI 

AND OTHERS, DEFENDANTS, 

Slup-Charter-party-BM of lading- Freight-Bate offreiyM in charter. pa 
—Contract by sub-charterer with shipper for freight at lower rate—Ecfu. 

by captain to sign bills of lading at lower rate than rate in charler-parlu 
Payment by shipper of difference under protest. 

On 3rd March, 1S98, Ivaramsi Dharsi & Co., a firm of freight jobbers 
Bombay, contracted to provide the plaintiffs with freight for 3,000 tons of cai 
to Liverpool at 16,?, 6c£. per ton in a stoamorto be subsequently named, and on < 
same day handed to the plaintiffs three shipping orders addressed to (lie eapta 
of the ship, the name of which was to bo afterwards inserted. In those shippii 
orders the higher and lower rate clause was as follows : - e - Bill of lading 
required at lower or higher rate, differenco payable here as customary.” Th 
clause the plaintiffs struck out from each of the shipping outers according 
their usual practice. On 11th May, 1893, the defendants chartered the sto°an 
Ship ‘Paddington ” of which they were also the owners’ agents in Bombay a i: 
on the 12th May assigned a half share of their interest under the chirter-narl 
to Karamsi Dharsi & Co. By the charlei-pirty a full and complete can 
was to be loaded, and tho freight was to be £1-10 per ton. The captain, howeve 
was authorized to sign clean bills of lading at any rale of freight required by tl 
charterers without prejudice to the charter-party, but at not less than tl 
chartered rate, unless the difference was paid in cash before sailing. 

Ifaramsi Dharsi & Co. having thus sub-charteiodtlie ‘-Paddington ” declan 
that steamer to the plaintiffs for 2,747 tons of cargo under their contrast of tl 
ord March, 1898, and the name of the steamer was then entered in the shipuin 
orders for that amount of cargo. The plaintiffs thereupon commenced to loa 
a cargo of wheat. By the 21st June, 2,100 tons had been put on board ; mate 
receipts were given to the plaintiffs and bills of lading were prepared by then 
stating the rate of freight to be 16s, Ccf. per ton as per the shipping orders, and wei 

* Suit Ko. 339 of 1898 ; Appeal No. 1003. 
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piesontod for signature to the captain. He 1 of used to sign tliem unless tlie 
difference between 16?, Gd. and the clnrfcerod rate, viz., £1-10, was paid to Mm as 
provided in the cliai tor-party. The plaintiffs thereupon refused to ship any 
iiioio cugo and demanded the ictuin of the cargo already shipped on board the 
“ Padding! on.” On tlie 24th June the “ Paddington ” sailed from Bombay, the 
cap'am ba\ing pi e\ iously authorized the defendants to sign bills of lading for 
him after his dopiriuio piovkled they were in accordance with the charter-party. 
Aftei some delay the plaintiffs on the 29th June accepted bills of lading for the 
2,100 tons at PI -10 and piid under protest the difference between that rate and 
their eoiPiaet rate 6d) and ceitain other sums for which the defendants as 
agents of the ounois churned a Pun. The plaintiffs now sued to recover from the 
defendants the amount so paid under protest. The defendants contended that 
as agents for cmneis they veie justified in refusing to give hills of lading until 
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the sums due and for which they claimed a lien were paid. 

Held that the defendants had no lien for tlie sums paid and that the plaintiffs 
uero entitled to recover the amount claimed. 

Her C y\dy, J. .—The plaintiffs veio entitled upon demand to have the sard 
2,100 tons redelivered to them hy the captain. On 29th June the plaintiffs were 
entitled to clean hills of lading at and the sum paid hy them under 
protest in order to obtiin such bills of lading was recoverable hy them. 
Under the circumstances defendants had no lien for freight and demurrage. 

Her Staeling, J. ‘—Tlie captain was justified in refusing to redeliver the 
said 2,100 tons. The pi ilntiffs were entitled to clean bills of lading at 305., 
and there was no lion for fi eight and demurrage in respect of vhieh the 
plaintiffs had paid under protest the sum claimed by defendants. 

Suit by the plaintiffs as shippers of cargo to recover from the 
defendants, who were charterers of the S.S. Paddington ” and 
also agents of the owners, the stun of Rs. 7,973-10-5, the equiva- 
lent of £523-5-5 alleged to be freight overpaid under protest to 
the defendants. 

The Him of Karamsi Dharsi & Co. carried on the business 
of freight jobbers in Bombay, and on the 3rd March, 189S, 
they confci acted to provide the plaintiffs* firm with freight for 
3,000 tons of cargo (June shipment) from Bombay to Liver- 
pool or other specified ports at 16$. Gel. per ton in a steamer to be 
afterwards named. On that day they handed to the plaintiffs 
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three shipping orders for 1,000 tons each, in the usual form, 
addressed to the commanding officer of the ship (name of ship ^ 

to be afterwards inserted). In these orders the higher and lower j& 

rate clause in the following form, “ Bill of lading if required at i| 
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lower or higher rate, difference payable here as customary/' was 
deleted according to the usual practice of the plaintiffs’ firm. 
On the 30th April, 1898, the plaintiffs declared the port of Liver- 
pool as the port of discharge for the 3,000 tons of cargo. 

On the 11th May the defendants, who traded under the name 
of Mackintosh & Co., chartered the steam-ship « Paddington,” of 
which they were also the owneis’ agents in Bombay. The fol- 
lowing are the portions of the chaiter-party material to this 
report: — 

The said steamer . . . shall, afterdiscliaigeof her inward caigo . . . , load at 
Bombay from charterers or their agents as customary, hut always adoU a full 
and complete cargo . . . and being so loaded shall therewith proceed . . . to Live, pool 

as ordered on signing bills of lading or so near thereto as she may safdygei 

i ' ike rale of 

^1-10-0, one pound ten shillings, per ton . 

“The captain to sign dean eastern trade hills of lading at any rate of 
frorght required by the charterers or their agents without prejudice to the 
charter-party but at not less than the average chartered rate, unless the difference 
rs pard rn cash before sailmg, at the current rate of exchange without discount. 

“Ten days on demurrage over akd above sard lying days to be allowed the 
charterer* at four pence per net register ton per day, to be paid by them to ih» 
master day by day in cash, at the expiration of which time steamer to sail full 
or not full, charterers paying deal freight at the above rate. 

“On arrival at port of destination the cargo to be discharged without ddav 
and according to the custom of the port, but not less than 24 horns to L* alJS 
from time of reporting at the customs house before unloading shall commence 
and the delivery to be made on payment of freight and lodgment of bills of 
lading m accordance with the endorsements thereon, or against the consigl’ 
sub-orders for any portion of such bills of lading duly lodged. 

“The captain to have lien on the cargo for all freight, dead freight and 
demurrage, and for any other lawful daim against the fremhtcr 

to " m » r "*“>■« «»«- .« 

“Charterers’ or their agents' liability to cease on completion of shipment, pro- 
Tided the cargo is worth the freight, dead freight and demurrage, if any." * 

The defendants having thus chartered the “ Paddino-fcou » 
afterwards (on 12th May) agreed that Karamsi Dharsi Co. 
should take an equal interest in the charter-party with them- 
selves Karamsi Dharsi & Co. thus became sub-charterers of 
16 Shlp tmder t1ie aboTC charter-party. On the 13th June 
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they declare*! the S. S. “ Paddington " to the plaintiffs for 
2,747 tons of cargo under their contract of the 3rd March, 1838. 
The name of the ship was thereupon entered in the shipping 
onleis above mentioned for that amount of cargo. For the 
remaining 253 tons (of the 3,000 tons contracted for by the 
above contract) another ship was declared. 

Kaiamsi Dbarsi & Co. theicirpon, part charterers of 
the S. S. “Paddington/* were liable under the charter-party 
to pay to the ownus freight at the rate of 30,9. a ton while 
they had contracted to gi\e the plaintiffs (Ralli Brothers) 2,747 
Ions at 1 06 . Grl. per ton, and (the diffeionce of late clause being 
struck out as aho\o stated) to give them clean bills of lading 
at this rate for their goods. The charter-party authorized the 
captain to sign clean bills of lading at any rate required by the 
charterer*, provided the difference (if any) between such rate and 
the chartered rate (/,<?, 30?.) wore paid in cash before sailing. 

On the 13th June, 1838, the plaintiffs informed Karamsi 
Dharsi & Co. that their cargo would be wheat and was ready 
for shipping, and on the following day (the 14th) the shipping 
commenced. It was completed on the 23id June. 

Evidence was gi\ on at the hearing that the practice in the 
port of Bombay was that when the cargo was brought to the 
Dock for shipping, it and the various documents relating to it, 
including the shipping orders, were taken charge of by the export 
cargo receiver, one of the officers employed by the Port Trustees. 
When the ship was ready for loading, the receiver showed the 
shipping order and other documents to the chief officer of the 
ship, who, if the documents were in order, received the cargo on 
board. The documents, including the shipping orders, were gener- 
ally left open on the table of the receiver in order that parties 
concerned might refer to them. When all the cargo was shipped, 
the shipping oiders were handed over to the captain. 

The Court was of opinion that this practice was followed in the 
case of S.S, Paddington/* and that the attention of the captain 
or of the agents of the ship (the defendants) was not specially 
directed by the plaintiffs to the terms of the shipping orders, nor 
could it be said with certainty that the captain of the " Padding- 
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ton was or had become aware of the terms of the shipping orders 
at the time the plaintiffs’ goods were actually taken on board. 

P 6 2 . lst ' dune ’ 189S > tho Plaintiffs' wheat to the amount of 

x,' , . ons l ladb een put on board; mate’s receipts were given to 

rate P oflfl fi/ l lS ° f lad “ 8 prepared by them at the 
presented S fo tV ^ “ e . ntlonoa 111 the sbl PFng orders, and were 
ion 1 1 T r SignatUre - He ’ We ^r, refused to 

rute Si 1 nr! fferC11C0 letwom 18 -'- and the chartered 
The L-," f* W ?’° P f ld t0 hun as P ro ' ide(1 in the charter-party, 
with rr” 1 1 S - "Sr 0 ^ Pay tPe difforonce ' having contracted 
& C °* f ° r cloan bills of b ‘din S at 16,. 

On the same day (21st June) the defendants gave notice to 

Wmasr Dharsi & Co. that the lay days according to the 

crarter-party would expire on the nest day (the 22nd) and 

trat the steamer would be in demurrage, which would be claimed 

° fc them ’ ancI 011 tbo 22nJ they gave the following notice 

#f * T y-r- "22nd June 1898. 

Messrs. Ivabamsi Dh\rsi & Co., 

‘ Bombay. 

e< Dear Sibs, 

S. ‘Paddington. 3 ’ 

“We .lie informal that there is a quantity of cargo for shipment hy this 
steamer rn the shed and that the dripper has refused to alio, the loading of same 
o be proceeded with. The steamer will be on demurrage and we hold both yon 
and tho cargo responsible for freight, dead freight and demurrage. 

‘ Yours faithfully, 

‘•(Sd.) Jau2s Mackintosh & Co" 

On the 22nd June, 1898, the plaintiffs wrote the followi.ro 
letter to karamsi Dharsi & Co, •— ° 


Messis. Kak>vm Dh4bs: & Co., 

“ Bombay. 

“Dkar Sirs, —We beg to inform you that bills of lading of om goods sir 
ped by the ‘Paddington’ have been returned to us with a request from t 
agents that we should pay the difference between bills 0 f lading rate 10s i 
and 30s. adeged to be the rate at which the steamer was chartered, otherwise' t 
agents refuse to *lga the bills of lading . 4 
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„ t „ vo u to pay the difference to the agent , Messrs. 

«> We shall, wic or ^ ^ make aTiy arrangement that may he necessaiy to 
James Mackintosh A C ■, engagements with you, as our cargo 

get om bills oj^^ir-iccordanco with your decimation. Kindly declare 

‘^irstomexfor the balance unshipped of our cargo, and please note that 
vTekn'ottoppcd'^npP^S hy the ‘Paddington’ until the matter is Bottled- 

« Youis faitntuiiy, 
a ipQf jpro« Bunn Brothers, 

«(Sd) C. G. Gibo.” 

Karanibi Dhaifi & Co. were in pecuniary difficulties at tins 
time which, led to their filing their petition in the Insolvency 
Court ou the 27th June. They dll not reply to the above 
letter, a copj o£ which was sent by the pUmUfe to the defend- 
ants with the following letter marked ”8“^ ^ ^ ^ 

“Mcsns. James Mackintosh & Co., 

“ Bombay. 

.. Dr, „ V 8 1 . intem r« “ F— 

10,500 lw "t F “Jj. i lia . «t« <oi.a 

Messis. Kaiamsi Dliarsi & *, 

.., T . stall ttak ,»*. .< S « «* ° f “»?' 71%°“'"" " 

„t tv rite ». ta. watt.. t» He,e» Kama. *• C 1 

C£ Youis faithfully , 

6i p € t * fiTO - Balex Brothers, 

«(Sd) C. G- Giro.” 

On the same da, the plaintiffs wrote to the defendan^^- 
i„g them to have the cargo discharged d no tails of ladmg 

fticmed. . — i 



<• Messu. JAMts Mackintosh & Co., 

“ Bomuaj. 

.. Mt » ^ ““ Srawsi Mari i Co, 

S," Z'XZ i-i— *“ ™ s 

^ K “ "y 0 a„ HW, 

(I j pcT pvo * Raili Shot Hints, 

« (Sd.) C. G. Gibo.” 
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The plaintiffs thereupon refused to allow any more of their 
cargo to be put on board the “ Paddington.” 

On the same day the defendants wrote to Karamsi Dharsi 
& Co. as follows : — • 

“Messrs. Karvmsi Dharsi & Co., 

“ Bombay. 

“Dear Sing, 

“S, S. ‘Paddington . 1 

Your cargo is not yot completed. The ship is on demurrage and we bold 
you responsible for same. 

u Yours faithfully, 

<c (Sd.) James Mackintosh & Co. 

“ Bombay , 22 nd June, 1898.° 

To the above two letters of the plaintiffs, dated the 22nd June, 
the defendants replied on the 23rd June as follows — 

“Messrs. Balli Brothers, 

“Bombay. 

“Dear Sirs, 

“S. S. ‘Paddington/ 

“Your letter of yesterday evening and this morning to hand. 

“ As 5t is tho ca Pt ail » who has refused to sign the bills of lading and not our- 
selves, please address your communications to him. 

“ Yours faithfully, 

“(Sd) James Mackintosh & Co.” 

The plaintiffs then sent the following letter to the captain : 

“Bombay, 23 rd June, 1893. 

“Captain Jenkins, 

“ S.S. ‘ Paddington. ’ 

“Dbae Sir, —Against a S/or Jer which we had from Messrs Karamsi Dharsi 
& Co. for 2,788 tons at 16s. Od. by your steamer we have shipped 2,100 tons. 
We sent the bills of lading yesterday for the quantity shipped to the agents of 
your steamer, Messrs. James Mackintosh & Co., for your signature, who informed 
ns that you refused to sign them except at 30s., which is alleged to be the rate of 
the charter of the ' Paddington,’ unless we pay the difference between 16s. 6d. and 
80s. in casb here. 

“ As wo have no agreement to pay anything more than 16s. 6i. we shall 
you either to sign the bills of lading at (hat rate or to disc-huge the cargo, and 
we shall make other aji'angemants vith Messrs. Kaiamsi Dharsi & Co. 
b 529—2 


Kaeli 

Brothers 

v* 

Chabildas 

Jmblttbhai. 


558 


THE INDIAN LAW REPORTS. [VOL. XXIII. 



m 


tie age ( ^ 
u opleaaah 
arsons wi<j 
boisterous 
er 8'artener| 
iur e mate-, 
iterials to j 
ieir free ' 


1899. « We have informed Messrs. Jvaramsi Dlutrsi & Co. that we decline to ship 

Xi AL zx hy yoin steamer any further quantity against his above order v ith us, unless 

Brothers you agree to take it and sign hills of lading at our engagement rate with him of 

ChABSLIHS ^ s ' ^ 

LAllubiiai. ‘ { We gave all these partieulais to \ our agents, Messrs. James Mackintosh 
A Co., yesterday, hut in icply tho\ line icferied us to you. 

te Yours faithfully, 
i% ger < pro . IUlli Bbotjiei s 
“ (Sd ) C. G. Gmo.” 

Messrs, Smetham, Bland and Noble, for the captain* replied 
as follows : — 

“ Messrs. IUlli JBnoTiiriis, 

“ Bombay • 

“Dear Sirs, — Our client, Captain Jenkins of the S. S. 1 Paddingt m,* has 
placed in our hands your letter to him of date with instructions to reply thereto. 

<£ According to our client’s charter-party the captain is to sign clean eastern 
trade bills of lading at any rate of freight required by the charterers or their 
agents without prejudice to the charter-party, but at not less than the average 
chartered rate (in this case £1-10-0 per ton) unless the difference is paid in cash 
before sailing. 

c ‘Gur client will accordingly sign the bills of lading at any rate you wish if 
you pay him the difference between such rate and £1-10-0 in cash. 



ten Meth- 
'aziue for 
re made 
S whole- 
be home, 
pictures. 

have a 
ren. ^ 

> house- 
'll play 
and in 
- seoid- 


aining 
arn to 
lot be 


“ If, however, you refuse to pay such difference, our client must decline to 
sign the bills. 

“ As the cargo has been shipped on board under the charter, our client cannot 
allow the same to he unshipped, J} 

The plaintiffs through their solicitors, Messrs. Craigie, Lynch 
and Owen, sent the following letter to the captain's solicitor on 
the 24th June : — 

“Your letter of the 23rd instant to Messrs. Rail! Brothers has been placed [in 
our hands. 

” Our clients’ goods were not shaped under the charter as you allege in the 
last paragraph, of your letter. They were shipped under three shipping oideis 
granted to our clients by Messrs. Kaiamsi Dharsi & Co. 

“ These shipping orders were presented to the captain or the officer in charge 
at the time when the goods were sent on hoard, and it v T as under the authority 
of these documents or of one or more of them that the goods were received on 
board. The shipping orders expressly state that the rate of freight is 18s. 6d*? 
and, moreover, a clause which provides as follows : — 'Bills of lading if squired at 
lower or higher rate difference payable here as customary 3 has been struck out 
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10 Sa t ° f tHem r aC0 ° raanCe Witl1 tIie of Messrs. Rail! Brothers , 

m ° paSt have •*"*■ rofu ^ to ongage freight subject to this clan 
“ 1 our client thereto, had full notice of the terms on which our clients , 
the goods, and by receiving the goods on b^Wl U i a 

” ,nM """* « f *»<>. ^ to 

“Our clients ihave nothing to do with the charter-party M n, 
never seen, and as your client has refused to give them redelL f 
on carrying the goods, he must carry them at the mio ™ . 1 T! J) ^ : 

•orders, under the authority of which the oL i , ™ lon0< * ln the shj 

turned m the shipping orders, vie., 16s. 6d. ° * 

in tilipXgtderstnT 

r % ■ e, “ “• ,i * rtTO *» sirs 

We shall be obliged if von could <?en/! no i , 

We win undertake to return it in the course of the f ° r ins P e 

The captain’s solicitors (Messrs. Smetham, Bland and W< 
Mrote as follows on the next day (25th June) 

“ We did uot receive your letter of the 21th instant In « m x 
* ith our client and reply thereto yesterday. t0 COlnmnj 

“Captain Jenkins states that the goods in 
.hippmg orclm s „ Wlytt . ' 

accordingly shipped under the terms of the charter. J 

™ f hy0 " r C: 

pp..i« - «, tltol J cr * S ““ 

<s ^gret we have no copy of the charter-™ ux. , 

•clients can get a copy theieof from the charterers.” ? ™ ^ d °" btless 

On the same day the plaintiffs’ solicitors replied. 

“ We are in receipt of your letter of to-day. 

16 Your client altogether evades the fact « « - , 

•clients had engaged to pay was mentioned in the S W ^ °f wMcl 
your client had full notice of it h t h! J a ^ ' ° rders ’ a ^^ 
x«tol the goods on hoard, 

o,y them at that rate, and further, even supposing, fo^t 3 ^ 
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that his conduct did not amount to an engagement to carry the goods at that 
rate, ho certainly had no right to refuse to redeliver the goods when our 
clients demanded redelivery of them, and having insisted upon carrying the 
goods, he is now bound to carry them at 16s. Gd., and wo give your client notice 
through you that, if ho should refuse to give delivery of the goods on payment 
of that stun, our clients will hold both him and the ownors responsible for all 
the consequences, and in order that your cliont may have full knowledge of the 
consequences, we beg to inform you that our clients have sold these goods in 
Europe for delivery within a fixed time, and if by reason of your clients conduct 
they should not be able to fulfil their contracts with their purchasers and the 
purchasers should cancel those contracts, our clients will hold your cliont 
responsible for the difference between the price at which they may be able to 
resell the goods and the price at which they have already contracted to soli 
them, which is likely to bo very considerable, and it would be as well for your 
elient to consider whether it is worth his while ti run the risk of incurring 
this liability. 


“ Yours truly, 

“(Sd.) Ckaigie, Lysch & Owes,” 
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On the evening of the 24th June the S.S. “ Paddington ” left 
Bombay, the captain having neither given back the goods to the 
plaintiffs nor signed bills of lading at 16s. 6d, Before sailing he 
wrote the following letter to the defendants : — 

“ Bombay, 24% June 1898. 

e{ Messrs. James Mackintosh & Go. 

“ Gentefmen,— I have to request you to sign the remaining bids of lading 
for my steamer, the ‘Paddington,’ aftor my departure, provided they are in 
accordance with chaiter-party and with the mate’s receipts, and I hereby give 
you this authority to sign for me, and agice to acknowledge such bills of 
lading on presentation. 

se Yours faithfully, 

“Dayid Jenkins, 
f * Master, S. S. ‘Paddington. 1 

Special Instructions* 

“ Send all skipping documents to my owners, Messrs. E. Thos. Hadcliffe & Co., 
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£ Pay all bills signed by mo and adjust accounts with owners, sending copy 
account to me. 


ff D. Jenkins. 

“ P«& — Si gn Halil’s bills o£ lading at tbe chartered rate of £1-10-0 per ton* 
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And the defendants gave him the following : — 

u Captain Jenkins. 

si S. S. * Paddington/ 

“ Beau Sir, — As requested by you wo hereby admit that the above steamer 
has been two days on demurrage, for which we are responsible to your owners. 

4< Yours faithfully, 

“Jambs Mackintosh & Co. 

“Bombay, 2 kh June 1898.” 

The following extract from a letter dated 25th June, 1S98, 
written by the defendants in Bombay to their London Office, was 
put in : — 

“ Paddington.” — “ As you can well imagine, we are in an awful mess with 
this steamer. We had to accept as low as 18$. 9d. to complete our portion of the 
cargo. As regards Dharsi’s share, he had declared 2,750 tons to Rallis, of which 
2, ICO tons was already on boaid when the first bill of lading was presented for 
captain’s signature at 16$. 6d. Dim si’s difficulties being generally Known at the 
same time we refused to allow the bill of lading to be signed under steamer’s 
chartered rate 30$. Eallis always delete the * higher or lower bill of lading rate 5 
clause in shipping orders, so they refused to alter it, and as Dharsi could not 
pay us the difference we still refused to sign, with the result that Eallis stopped 
shipping the balance of their cargo. The steamer being already on demurrage 
we had to relefc immediately on ICaiamsi Dharsi Co/s account at 18$. 3 d* 
Meanwhile Rallis wrote stating their contract was for hill of lading at 16$. 6d. } 
and, if they could not obtain this, they demanded the cargo back again. Of 
course thoy threatened to stop the steamer and so forth, but we hurried up 
matters and got her away the same night, so they can either fill up their bill 
of lading now at 30$. or do without them. In the meantime, having given 
our name as charterers we are responsible to owners for our own losses, 
Dharsi’s and two days’ demurrage, but we shall be leaving you to settle the 
latter question with them, as we have no doubt that under the particulaily hard 
•circumstances of the case they will very considerably reduce the figure/’ 

The ship having sailed, Messrs. Smetham, Bland and Noble 
informed the plaintiffs’ solicitors that they no longer represented 
Captain Jenkins. The plaintiffs’ solicitors on the 27th June, 1898, 
addressed a letter to the defendants. After recapitulating the 
facts, the letter proceeded : — 

“ As the captain has left Bombay without leaving instructions with his soli- 
citors, our clients now instruct us to address yon. 

“We have, therefore, to draw your attention to the facts which we have stated. 
“ Our clients contend that the receipt of the goods on hoard with full notice 
of the terms on which they were sent on board, added to the fact that the 
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1899. clause relating to bills of lading at lower or biglier rates bad been struck out 

Bvlli ' °f the shipping orders, amounted to an engagement on tbo part of the captain, 

Bbotbxes and through him of the owners, to carry tbo goods at tbo rate mentioned in 

0 tbo shipping oideis, and that our clients are entitled to require, as they do 

L itiiTTBirAT, now require, that bills of lading at tbe rate mentioned in tbe shipping orders, 

should bo signed and delivered to them. 

c ' We accordingly herewith tender tbe bills of lading to you for signature, 
and we also send tbe mate’s receipts for the 2,100 tons which have been shipped, 
which will be delivered to you in exchange for bill of lading signed by you at 
the rate of 16s. 6il. } and we will thank you to sign the same accordingly and to* 
hand them to the bearer, Hussurwanji Pallonji, our clerk. 



,l Wo have, therefore, to give the owners and likewise the captain notice, 
through you, that if delivery of the goods is refused at port of destination on 
payment or tender of freight at the rate mentioned in the shipping orders, our 
clients will hold loth the owners and the captain responsible for all the con- 
sequences, and in older that both the owners and the captain may have full 
knowledge of the consequences, we now inform you that our clients have sold 
these goodsfc in Europe for dolivery within a fixed time, and if by reason of the 
conduct of the owners or the captain our clients should not he able to fulfil 
their contracts with their purehaseis and the pui chasers should cancel their 
contracts, our clients will hold both the owners and the captain responsible 
for the difference between the price at which they may be able to resell the 
goods and the price at which they have already contracted to sell them, which 
is likely to be very consumable, and also fox all other loss, damages, costs and 
expenses to which they may be put.” 

On the 28th June the defendants replied as follows : — 

Deab Sies, — I n reply to your letter of this date we have merely to say that 
* we have nothing to do with any arrangements your clients, Messrs. Ball! Bro- 

thers, made with Messrs. Ivaramsi Dharsi & Co, 

| “ "We are simply exercising the owners’ lien as per their charter-party on the 

j cargo for freight, dead freight and demurrage. 

“ Yours faithfully, 

“ (Sd.) Javces Mackintosh & Co.” 

In consequence of the dispute as to the 2,100 tons, the plaintiffs 
had (as above stated) refused to ship any more cargo on hoard 


* They further contend that, even if there was no engagement to cany the 
goods at the rate of the shipping orders, our clients were certainly by the 
conduct of the captain led to believe that they w'ould be so carried, and that 
when they found that the captain refused to carry them at that rate, they 
ueie entitled to demand redelivery of their goods, and as this has been refused, 
and the captain has insisted on carrying the goods, he is bound to carry them 
at 16.?. 6d. 
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the S.S. “ Paddington ” under the shipping orders which they 
had obtained from Karamsi Dharsi & Co. They, however, 
made a separate contract on 23rd June, 1S3S, with the defend- 
ants for 650 tons on the S. S. “Paddington” at 18 $. U . per ton, 
expi’cssly stipulating that the difference between that rate and 
the charter-party rate of 30*. should be paid by the defendants 
and that the bill of lading should be filled up at 80$. They duly 
received a shipping order from the defendants containing these 
terms, and under it shipped 0 16 tons, and were paid by the 
defendants in cash Rs. 5,5JS-9-0 as the equivalent of £370-11-10, 
being the difference between the freight at 18$. 3 d. per ton and 
30$. as in the shipping order. 

It was of great importance to the plaintiffs to obtain bills of 
lading for the 2,100 tons which had been taken away in the 
“Paddington,” and they, therefore, eventually agreed to take 
under pwtest bills of lading at 30,'. and to pay a sum of £800 for 
freight, dead freight and demurrage. This sum, however, in- 
cluded a claim in respect of another steamer, the “ Lavernock,” 
as well as the claim in respect of the Paddington.” On the 
28 th June they sent the following letter to the defendants : — * 

“ Bear Sirs, 

“ 8. S . c Paddington*’ 

Referring to previous communications with you, we now beg to say that we 
are willing to accept bills of lading signed nitb the rate of freight at 30$. 
per ton under protest, wo reserving to ourselves tlie right to recover the difference 
between the above rate and the rate at which ve engaged freight, vU, 16$. 6iL 
per ton and without prejudice to any of our r ghf> against any one whomsoever. 

“ Yours faithfully, 

" per po. Ralli Brothers, 

“(Sd.) O. a Giro.” 

On the following day the [defendants sent the plaintiffs’ account 
showing £523-5-5 due by the plaintiffs. In this account they 
charged the plaintiffs with £4,280-16-8 which was the total 
amount of Karamsi Dharsi’s half share in the charter-party, 
and they then gave the plaintiffs credit for £3,810-18-7, which 
was the total amount of freight paid in respect of the shipping 
orders granted by or on behalf of Karamsi Dharsi & Co., which 
gave a balance of £1-39-18-1, to which was added £83-7-4 for 
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' two days’ 5 demurrage, making up the total amount to £523-5-5. 
The lower Court found that this account was correct as between 
the defendants as chatterers and Karamsi Dharsi & Co. as 
sub-charteiers from them, but that the items claimed could not 
be claimed by the defendants as agents for the owners against 
the plaintiffs. 

On receipt of the letter and account the plaintiffs wrote : — 

“ Bombay , 29 th> June 1898. 


* 


m 

the age q 
unpleasanj 
a rsons wh4 
boisteroust 
ergartener* 
mre mate- 


u Dr \b Bibs, — Wo Leg to acknowledge the receipt of your letter of this date 
handing us copy account per S. b, c Paddington 7 and showing the sum of 
£523 5-5 alleged to ho due bv us and asking us to send you our cheque for the 
equivalent and in leply thereto wo beg to send herewith our cheque No. C. 
013198 f A Rs* 7,973*10-5, being the equivalent of the abovementioned sum at 
1/3 2 exchange, and we shall be obliged if you will acknowledge the receipt of it. 

“ In sending you this cheque you wdl please understand that we must not 
be taken as admitting that any portion of it is due by us. TFe pay the same 
unde) protest in ordei to get our bills of lading signed, and it is paid without 
prejudice to our rig] it to recover either the whole or any part of it from any 
one whomsoevei. 

“ We are, deal Siis, 



aiairtg* 
xrn to 


4 ‘ y oui s faithful! y, I 

«(Sd.) 0. G. Gibo.” « 

The plaintiffs now sued to recover this sum of £523-5-5. In 
their plaint they said : — 

“ (2) The plaintiffs paid the sa^d sum of Ks 7,973-10-5 to the defendants 
on the ^aid date under protest in order to obtain fiom the defendants signed 
bills of lading in respect of 2,100 tons of cargo shipped by the plaintiffs per 
S. S. 1 Paddington 7 fiom Bombay to Liverpool. The defendants, who weie 
agents m Bombay of the said -vessel and also chaitereis thereof at an average 
late of freight of £1-10-0 per ton for the said voyage, refused to give the plain- * 

tiffs the said bills of lading unless the plaintiffs would pay the defendants 
the said sum of £523-5-5, and the plaintiffs say that such refusal on the defend- 
ants 7 part was wrongful and unjustifiable, anl that the defendants are liable j 

to repay the said sum with interest to the plaintiffs.” * J 

The defendants in their written statement contended that I 

the sum claimed was paid to them as agents for the owners : j 

that under the charter-party the owners had a lien on the 2,100 ft 

tons for freight and demurrage, and that as agents for the m 

owners they were justified in refusing to give bills of lading 4 

until the sum claimed had been paid* They further contended m 
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that the plaintiffs’ cause of action was against Karamsi Dharsi 
& Co. and not against themselves. 

Lang (Advocate General) and Macphcnon for tho plaintiffs. 

Scott and Lowndes for the defendants. 

Tyabji, J. : (After stating the facts continued) : Tho real 
question, therefore, befoie me is whether the plaintiffs are now 
entitled to recover from the defendants the amount which they 
were compelled to pay to the defendants on the 29th June, 189S. 

Now a consideration of the foregoing facts and circumstances 
and the oral and documentary evidence in the case has forced 
upon my mind the following conclusions, namely : — 

(1) That the plaintiffs obtained from Karamsi Dharsi & Co. 
their shipping orders according to their usual practice, and that 

they never intended to accept bills of lading at any other rate 
than 16*. 6rf. 

(2) That they sent their cargo to the dock and ultimately on 
board the steamer, under the belief that they would obtain bills 
of lading a t 16*. &d., and that any arrangements that might be 
necessary for that purpose would be made by ICaiamsi Dharsi 

& Co., either with the defendants as charterers or as agents or 
with, the captain. 

(3) That up to the point when bills of lading were first 
refused, the plaintiffs entertained the same intention and con- 
tinued under the same impression, and that they never changed 
their intention except under protest. 

(4) That the plaintiffs were aware of the existence of some 
chaiter-party, although they had not actually seen it and had 
no express notice of its existence, and that, therefore, they had 
constructive notice of its contents. 

(5) That, on the other hand, the captain received the plaintiff’s 
goods on board, in the usual way, and under the terms of the 
charter-party, without having any express notice of the plaintiffs’ 
intention. 

(6) That, at the same time, the plaintiffs’ shipping orders 
were sent to the Port Trust officers in the usual way, and that 
they were open for the inspection of the captain and his officers 
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and agents if they desired to see them, and that, therefore, they 
had constructive notice of their contents. 

(7) That under the charter-party it was open to the captain 
to sign bill of lading at 16s. 6 cl, on receiving in cash the difference 
between that rate and the charter-party rate of 30s. per ton, but 
that he was not bound to sign bill of lading at loss than 30s. 
without being paid such difference in cash, 

(8) That the plaintiffs never agreed to pay the difference 
themselves, and that the captain, on the other hand, had never 
agreed to sign bill of lading except under the terms of the charter* 
party (and that, therefore, the plaintiffs and the captain wea:e 
never ad idem during the shipment of the goods.) 

(9) That there being no contract or privity between the plain- 
tiffs and the captain, the latter had no right to compel the plain- 
tiffs to ship their cargo under the charter-party, and that he was. 
bound either to return the goods to the plaintiffs or to carry them 
at 16s, 6d . 


(10) That, therefore, the action of the captain in this case was 
wrongful and that the owners had no lien on the plaintiffs'* cargo 
in the manner insisted upon by the defendants, as the goods were 
never really shipped under the charter-party. 



My conclusion that the captain was bound either to return the 
cargo or to carry it at 16s. GcL seems to me to follow irresistibly 
from general principles. 

Admittedly, and according to defendants’ own contention before 
me, there was no contract or privity between the plaintiffs and 
the captain, On what ground, then, could the captain be justified 
in forcibly retaining the goods against the plaintiffs 3 wish ? But 
this conclusion is amply borne out by the decisions of the ‘Eng- 
lish Courts {vide Peek v* Larsen 0) The Stornoway^ ; Armstrong 
v, Allan < 3) ; Leake on Contracts (3rd Ed.), pp. 1027 and 1024 ; 
Kay's Shipmasters and Seamen (2nd Ed.), Secs. 302, 305 and 307 ; 
Tharsis Sulphury tyc.y Co . y. Culliford 4 h 

It was, however, contended by Mr. Lowndes that as the plain- 
tiffs knew that there was a charter-party they must be taken to 

(« (1871) L, B«, 12 E< 1 ., 378. (3) (1$92) 8 Times L. B„ GI3. 

<a) (1882) 51 L. J. (Mm.), 27, a) (1873)22 W, B M 40, 
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have shipped the goods under the charter-party and subject to 
its provisions, and he cited a number of cases to show that the 
captain was the agent of the owners, that ho had no authority 

o vary the terms of the charter-party, and that a shipper who 
s ups with notice of the charter-party is hound by its terms. It 
seems to me, however, that all these cases are inapplicable to the 
circumstances of the present case, and I do not, therefore, think it 
necessary to discuss them. It is sufficient to say that there is no 
authority m support of the startling proposition that mere notice 
ot the charter-party- without more- is sufficient to bind the 
intending shipper to all its terms. On examination of the an thor- 
ities it will be found that in order to bind the shipper there 
must either be an express or implied contract, or else circum- 
stances and conduct on the part of the shipper which operate as 
an estoppel against him (see Wagatafx. Anderson 1 * ; Scrutton’s 
Charter-parties (3rd Ed.), pp. 41-49, See. 42, p. 266 j Carver on 
Carriage by Sea (2nd Ed.), Secs. 42, 41 ; Secs. 675 and C7G ; 
Abbott on Shipping (13th Ed.), PP . 262, 263, 265, 266 ; Pearson v. 
Goschen^-)- Grant v. Noway®- Cox v. Bruce » ; Kay v. Field w • 
v * Bough**-, Hayn v. Culli/ord ® ; Small v. 

Ue St. Cloud W; Schuster v. MeKellar™ ; Kay’s Shipmasters 
and Seamen (2nd Ed.), Secs. 301, 306, 330 ; Maude and Pollock’s 
Merchant Shipping (4th Ed.), Yol. I, page 310; 1 Parsons on 
Shipping, YoL I, p. 306. 

In the present ease not only is there no evidence to show any 
acquiescence on the part of the plaintiffs, but there is direct and 
conclusive evidence to the contrary. The plaintiffs from the 
hrst declined to have anything to do with any shipping order 
under which they might be called upon to pay more than the 
rates which they had agreed to. The moment they discovered that 
ley might be called upon to pay more, they at once asked the 
captain and the agents either to return the goods or to simithe 
1 1 of lading at 16s. 6d. There is, therefore, no pretence for say- 


(1) (1880) 5 C. P. D. 171 at p. 177. 

(-) (1864) 83 L, J, (C. P.) 265 at p 270 
< 3 > (1851) 20 L, J. (O. P,), 93. 

W (13S6) 18Q.B. D., 147. 

(5; (1882), 4 Asp. (K. S), 526, 


(*> 0879), 5 Ex. D.,m, 120, 129. 
(7) 1878) 3 0. P. D. s 410, 416. 

(S) (1S33) 9 Bing., 574, 590, 

S! (1863) 1 Bi% & Lush. 4, p. 15, 
m OS57) 7 Ell and B, 701. 
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ing that the plaintiffs ever agreed to pay more, and it is impossible 
to point to a single act on their part which could be held as 
amounting to an estoppel precluding them from contending that 
they never shipped under the charter-party and are not, therefore, 
hound by its terms. What did the captain do in consequence 
of anything said or done by the plaintiffs, which he would not 
have otherwise done ? It is not even pretended that the plain- 
tiffs’ goods were put at the bottom of the hold and could not, 
therefore, have been easily taken out again. I am, therefore, of 
opinion that there was no estoppel against the plaintiffs under 
section 115, Evidence Act (I of 1872), 

Rut it was further contended for the defendants that as the 
money was exacted from the plaintiffs by the defendants, not in 
their personal capacity, but as agents for the owners, therefore 
the plaintiffs have no right to sue the defendants, but must 
enforce their claims, if any, against the owners. I am, however, 
of opinion that this contention is not well founded, for the fol- 
lowing reasons : — 
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(1) Although the. defendants professed to act as agents they 
were really acting for themselves. They took advantage of 
their dual position and enforced their own claim as charterers 
against Karamsi Dharsi & Co. under the guiss of enforcing the 
owners’ lien against the cargo. 

(2) The defendants have never accounted to the owners for 
the moneys recovered from plaintiffs according to their account 
(Exhibit 6). They have treated all the moneys recovered from 
plaintiffs as moneys due to themselves as charterers. The account 
they rendered to the owners was not on the footing of the account 
(Exhibit G) at all, but on the footing of moneys due from them- 
selves as charterers to the owners. In fact, the defendants 
treated the moneys received from the plaintiffs as their owg, 
precisely in the same way as the other moneys receiv^^-L ga, 

as charterers. The mere fact that the sum of £ ancl 
which the defendants accounted to the owners (Ef"" ^ 

partially made up of some items which are common bAttf'te 
hibit 6 and Exhibit 15, is not sufficient to support the d<? 
contention, inasmuch as the footing on which they wore~arrrved 
at was entirely and essentially different. The resemblance he- 
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tween the items is merely superficial and disappears on closer 
examination. 

(3) As the moneys exacted from the plaintiffs were really and 
p imanly due to the owners from the defendants themselves 

At e T'^ itf0ll0WSthat the ^ musfc ^ treated as 

tTerl P t 6 ? e ^ ben ° fifc ° f the defendants, and are, 

t> i] recoverable from the defendants personally. (Vide 1 

Bullen and Leake, pp. 278-281, and the cases collected there.) 

But i t was argued that whatever might have been the original 
liability of the defendants to the owners, it had ceased before the 
payment was made, under the operation of the cesser clause in 
the charter-party. This clause runs as follows i-« Charterers or 
en agents to have the option of under-letting the vessel in 
whole or part _ Charterer,- or their agmfa- liability to cease on 
completion of shipment, provided the cargo i, worth the freight, 
dead freight and demurrage, if any.” 

Now m this ease there is no evidence to show that the ship was 
completely loaded. On the contrary, if Mr. Hussey’s evidence 
is to be believed, the captain expressly declared in Mr. Wilson’s 
own presence, on the day cf sailing, that the cargo was short by 
oO to 100 tons. It is true that no complaint has been made by 
e owners about any short cargo ; but as the defendants seek to 
escape from an admitted liability, I cannot look upon mere nega- 
tive evidence of that kind as sufficient to exonerate them. ° 

The defendants’ contention that "completion of shipment” 
means the complete loading of any portion of the cargo, no mat- 
ter how small, seems to me entirely untenable. I think that ex- 
pression must be on the complete shipment of the entire carm> 
according to the charter-party. In my opinion, therefore, in order 

to escape from their liability by virtue of the cesser clause it was 
necessary for the defendants not only to prove that the cargo was 
worth the freight, dead freight and demurrage, but that it had 
taken up the whole of the available space in the ship as provided 
in the charter-party. 

But further, haying regard to the dual position of the defend- 
ants, it does not, in my opinion, lie in the defendants’ mouth to 
allege, under the circumstances of this case, that their liability 
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bad ceased and thus to transfer it to the cargo. Defendants as 
charterers were bound to pay the difference or demurrao e in cash 
before tho ship sailed. They did so in some cases. They under- 
took to do so in other cases (vide Exhibits A 12 and A 14), and it 
does not lie in their mouths to say that they as agents did not 
enforce the payments from themselves as charterers, and that 
therefore, they are discharged from all liability as charterers. * ’ 

As a matter of fact, in their account with the owners (Exhibits 
Nos. 14 and 15,) they treat themselves as liable to the owners, and it 
never oecuned to them, till the hearing before me, to allege that 
their liability as charterers had in any way terminated under the 
cesser clause. (Sec Mr. Wilson’s e\ idence in cross-examination.) 
This contention is, therefore, purely an after-thought and is, in my 
opinion, without any solid foundation. In this view of the case 
the authorities cited by Mr. Lowndes as to the meaning and opera- 
tion of the cesser clause are inapplicable to the present case (vide 
Bannishr v. Brainier® j Francesco v. Massey^ ; KisJt v. <W» • 
Sanguinelti v. The Pacific Steam Company <«). ^ 

Having regard to the conclusions at which I have arrived 
on the other parts of the case, it seems to me unnecessary to ex- 
press any opinion cn vaiious points discussed at the bar, such 
as the liability of the plaintiffs’ cargo to pay ft eight, dead freight, 
demurrage and any other lawful claim against the freighter, in 
respect of other people’s cargo, whether the captain could en 
force the lien on the plaintiffs’ cargo before their arrival at 
Liverpool,— whether the moneys exacted from plaintiffs under 
VI could be properly considered as freight, dead freight, and 
demurrage (see Gardener v. Trechmam G>). These questions have 
for my present purpose become merely of academic interest, and 
I do not propose to discuss thorn. I mainly rest my decision, on 
the ground that the defendants were wrong in not delivering back 
the cargo and that, therefore, the plaintiffs were entitled to have 
it carried at 16s. U. per ton, and that all the moneys exacted 
from them in excess of the amount due at that rate must bo 
refunded to them, 

[ ™l L ‘ 2 49T - * (IS73) L. It., 10 Q. B., 553. 

( (IS73 J L ' R -» 8 Ex , 103. 0> (1877) 2 Q. B, P , 238, 219. 

0) (1881) 13 Q. B. D,, 134, 159. 
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I will now proceed to record my findings upon the issues. 

(2) In the negative. The defendants purported to exercise, hut 
<hd not loud fide exercise, the owners’ alleged lien for the benefit 
•oi the owners. They exercised it for their own benefit. 

(3) The plaintiffs paid the £523-5-5 nominally to the defend- 
ants as agents for the owners, but really for the defendants’ 
benefit. The defendants have accounted to the owners for the 

«M < ?r £487 “ 9 ' 11, bUt 110t s P ecifica % or really as part of the 
^covered from the plaintiffs. (His Lordship stated his 
findings on the other issues and continued : — ) 

And I pass a decree for the plaintiffs for the sum of Rs.7 973-10-5 
being the equivalent of £523-5-5, with interest thereon at the 
rate of 9 per cent, per annnm from 29th June, 1S98, till this day 
ess the sum of Rs. 37-2-6, being the equivalent of £2-8-2 and 
interest thereon brought into Court, and less the further sum 

°7 ti- 08 ' 7 ' 1 ’ behlg the bivalent of £33-7-4 refunded to the 
plaintiffs on 10th September, 1898 (and interest on the two last 
mentioned sums from the dates of their respective payments) and 
costs. Further interest on judgment at 6 per cent, per annum 
till payment. 

This decree is without prejudice to the right of the plaintiffs (if 
•any) to recover the difference between the amount of the freioht 
on 2,100.5,555 tons at the rate of 16s. 6d. per ton and 30s. per ton 
by virtue of the plaintiffs’ protest. 
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Against this decree the defendants appealed. 

lowndcs (Scott with him) for the appellants (defendants):— 
Hie money which the plaintiffs now seek to recover was paid 
to t e defendants as agents of the owners by reason of the lien 
which the owners had on the plaintiffs’ 2,100 tons of ear<m for 
the unpaid balance of freight due to the owners under the 
charter-party at 30s. per ton and for demurrage. The plaintiffs 
have now brought this suit against the defendants in their 
personal capacity to recover this money. The main question is 

Was thfire a Hca 011 ihe 2,100 tons ? The plaintiffs contend there 
was not, alleging that their goods were not shipped under the 



f | 1 | | 
■IMiMi ifililf J 



the age cf 
unpleasan 1 
‘rsons wbc 
boisterous 
Ji’garteuer 
•ure mate- 
terials to 
heir free 
en Metb- 
azine for 
re made 
S wbole- 
borne, 
pictures, 
bave a 
ren. 4 
bouse- 
b play 
and in 
scold- 


arning 
irn to 


Balm 

Brotbebs 

V 

Chajbildas 

LA.LLTJBHAI. 



THE INDIAN LAW REPORTS. [VOL. XXIII. 

charter-party which gave the hen, hut uader the ^ PP ^hat the 
obtained by them from Karamsi 

plaintiffs knew there was , . ^ be ta ken on board 
taken to have known t ia. o n it— Peels v. LarsenP ; 

on the terms and c0 “^°“ 8 206 . 6 . T he Stornoway '* 5 Kay 

Abbott on Shipping ( •-> ■ > 0) g Modes"*-, 

y.FMd* ;Jonesv 3 0k 305 and 

Koy . s Law o£ SLip-M" 0 ' charter- 

3 07 ; Maucle and »;■ by ^ pp . 639 ; SW 

party, PP- 41 ° v /; „,/s) . p r?/ v . Chartered Mercantile 

TheSt - *”*»• 

Banl of *< », orders at the rate of 16s. 6 cl. per 

From the fact th ifc dces not follow that they 

ton had been given th P ^ afc tbat rate . See Abbott on 
tendered their f f ! Carver’s Carriage by Sea, Secs. 41, 

Shipping, PP- “ ' , 49. Grant v. Norway *- 1 ® ; Gone 

44. Scrutton on Charter-paity, p. ™ 

W*. e !“" „; a _ Scmtt on on Charter-party, 

o T1 ’, e 53 S p‘^7- n AXt° on Shipping, p. 266. The defendants 
bec - T^le ownts’ lien and paid the money over to the owners 
exercised the ow ^ we b oth liable to the owners, and 

The charterers an y ° , rea ii ze d the sum due from the 

the defendants as owner * , ^ Karamsi Dharsi & Co. to 

cargo. The money ‘ ^ ] tcr and to the plaintiffs under 

«- ^ shipping. Whoever hns to W 

the contract n * ^ ^ ^ Karamsi Dharsi & Co. 

m this sni tlmt t he defendants as charterers were 

The lower Con ^ ^ g0> gee cesser clause in charter- 

F *T nly As to the meaning of cargo, see Bannister v. Bre,hu«0* ■ 
party. ■ ns92) 8 Times L. R., 613. 


(1) dS71)L.R-A2El” 37 »; 

(2) (1832) 51L. j. ( Adm h -[■ 

(3) (1832) 4 Asp. C-. S.), 626. 

(4) (1878) 5 Es.B., 115 at P- 1- ' 

( 5 ) (is7?)3 c.r.E-A- 0 - 
CO) (1833) 9 Bing. 574. 


(8) (1892) 8 Times L, &.> 613* 

(9) (IS 66) L.B., 1 C, P.> 689. 

(10) (1S64) 33 L* J. (C. P.)> ^ ^ ^ 

(N. S.), 332. 

(11) (1S03) 8 Law T. Hep,, 54. 

(12) (1851) 2D L. L (0. P.), 93. 


CO) (1833) 9 Bing. 57b _ ^ an4 (13) (188G) X8 Q, B. D., 147- 

CO (1859) 28 L. L (Es.) , d 4) (1864) 33 L. I. (C. Ph 205. 

N ” 381 ' CIS) (1867) L.R., 2 C. P.,497. 
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Gray v. Carr' 1 ' 1 ', Preiick v. Gerber • Saiitruinetti v. Paeill 

Co.M. 

The lower Court had no power to reserve a right to the p 
to claim difference between 16«. 6d. and 30s. by separate si 

They also cited Christie v. Lewis'*) ; Porteus v. Watney^ 

Macphcrson with Lang (Advocate General) for rew 
(plaintiffs) The defendants are sued in their dual eapa 
agents of owners and as charterers. The plaintiffs shipped th 
in question and the defendants claim as agents for owners 
the lien upon them which is given by the chai ter-party 
the plaintiffs did not ship under the charter-party. Notic 
charter-party no doubt shows that a shipper intends to be 
by the rate mentioned in it, but this inference may be rebr 
Abbott on Shipping, pp. 260—206 j Shawl v. Sandeisoid « 
v. Larsen l7 K 

We were no doubt put upon enquiry, and the result 
enquiry was that the plaintiffs struck out the clause in the cl 
party— Kay on Shipmasters and Seamen, Sec. 306, p. 200 ; 
ner v. Trechmann^ ■ Carver on Carriers by Sea, Sec. 676 \ 
Watkins v. Pijmill > i 

Candy, J. : -It is unnecessary to recapitulate the introdi 
facts, which are lucidly set out in the judgment of the D 
Court. 

On the preliminary point (that on the allegations in tl 
paragraph of the plaint being given up the claim was a 
demurrable), I have no doubt. The disputes between the i 
were clearly sot out in the issues. Mr. Justice Tyabji 
that the case should proceed without prejudice to the rii 
defendants to apply for adjournment for further evidej 
necessary. No evidence has been shut out, and it is 

impossible for the Court now to refuse to decide the ease ( 
merits. 


O) (1871) L. I}., 6 Q. B , 322. 
<« (1876) 1 C. P. D„ 737. 

(5) 718771 2 O. B. 


(5. (1878) 3 Q. B.D., 53^6* 
(1859) i H. and N., 381. 
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3890. The 2nd paragraph of the plaint recites that the defendants 

""jUxwtT" leiWed to" give the plaintiffs the lull of lading unless the sum of 
£523-5-5 was paid, and the plaintiffs say that such refusal 
rnAUi.D\s Avab wrongful and not justifiable. That is the main question, 
liinnui. yio refusal, under the circumstances stated, wrongful ? The 

answer to that question depends upon the finding on the 14th 
isvue ) J v v i( Whether the plaintiffs upon learning that bills of 
lading would not be signed for the 2,100 tons at 16$. QcL were not 
t n titled upon demand to have the said 2,100 tons ledelivered to 
them hy the captain ? v 

In irming at a finding on this issue I have consulted the 
various authorities and eases quoted at the bar • but I do not 
think it necessary to bui den this judgment with a resume of 
thorn. It seems to me that the task imposed upon the Court is 
to find borne legal principle upon which the decision must rest* 
The facts of this case do not exactly tally with the facts of any 
reported ease, and it would be only waste of time to distinguish 
this or that case from the present one. 

4 t 

Now what were the relations between the parties when plaintiffs 
sent their wheat qu board? First there was the contract of the 
fliai ter-party between defendants and the owners of the S.S. 
“Paddington/* Then there was a contract between plaintiffs 
and Ivaramsi Dharsi & Co. that the latter would have the 
plaintiffs* wheat conveyed to Liverpool in the S.S. “Paddington** 


? whole- 


at 18$. QcL a ton, and plaintiff’s had deleted in the memoranda of 



the agreement (the shipping orders) the “lower or higher rate** 
clause* Karamsi Dharsi & Co. had agreed to this deletion* 

No doubt plaintiffs knew, when they sent the wheat on board, 
that thft ship Was a chartered ship, and they must be taken to * 
hate kuowil the charter rate (30$.), and the other clauses in the 
charter-party, which was in the usual form. Therefore they 
must be taken to > have known that there was the customary 
clause that * the captain was to sign clean bill of lading at any 
rate of freight required hy the charterors or their agents, with- 
out prej^cliCfO to the charter, but at not less than the average 
chartered Jttfce, unless the difference was paid in cash before ■ 
sailing, Tberef^e lhey|are entitled to take advantage of that 
clause, Jdt a taci, not seen the charter-party when 
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they sent their wheat on board, and they and thei 
contended that the goods were not shipped under tl 
party, but that the captain by receiving the goods 
shipping orders had entered into an engagement to 
goods at the rate inserted in the shipping orders— c 
which are not sound, 

But when it is found that the plaintiffs are Wall 
with notice of the charter-party, then it would be inec 
disallow them the benefit of any clause in the elm 
Then- wheat having been sent on hoard under shippj 
signed by the sub-charterers (which fact was known ■ 
tain), they were entitled to clean bills of lading at 16 
difference between 10s. 6c?. and 30s. being paid in e 
sailing. Of course, if Karamsi Dharsi & Co. had n< 
pecuniary difficulties, they would have paid or caused 
this difference, and the clean bills of lading with 16s. 6s 
would have been given to plaintiffs as° they deman 
Karamsi Dharsi & Co. could not pay. What then ] 
Defendants, who were in the dual position of charter* 
liable to the owners under the contract contained in th 
party, and also agents for the owners, refused to let tl 
sign the bills of lading under the chartered rate (see i 
supia). ' Then at once plaintiffs demanded their m 
again. The captain refused, and left Bombay with i 
on hoard, no bills of lading for it having been then sig: 

Were the plaintiffs entitled to thus demand their ca 
Mr. Lowndes points to the extreme inconvenience whicl 
caused by shippers, after shipping goods for eight days, c 
the goods back because the charterer would not fulfil h 
with them and procure bills of lading at his contract ra 
hut it would be also inconvenient for shippers, if they ai 
ing notice from the sub-charterer that the ship was ready 
the goods which he (the sub-charterer) had contracted 
shippers should be conveyed at 16s. must first go i 
charterer and satisfy themselves what is the chartered 
whether the sub-charterer can give security for the due 
before the ship sails of the difference between the coi 
the chaitered rate. It is not a question of balance d 
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h^’rTl rr " ■ 1 h ? W the dJ M w . taken to have 
j- , - l ‘ L , C ' U1S ° b n \ tie clliU tor-pai Ly, must be assumed by 
I” 1 " h ’:f " ,! , s , °” i)0ar ' 1 10 have contracted with the owners 
to he bound by nil the terms of the charter-party as to chartered 

]T \ UU U T : mU 1US 1 ‘ - t0 P 1,ocnro for him clean hills 

! nt a lfnm * lvlto than the chartered rate, by p ay j H „ the 

«i Inrei.ce according to one of the clauses in the charter-mrtv 
I entirely agree with Mr. Lowndes that plaintiffs could ’ oniy 
H'fiuue the charterers (including the sub-charterer) to obtain for 
them lulls of lading according io the charter. But the chnrte- 
party pnivMtd for ptamUlh obtain ins jlBt what tl lyantorl" 
« cmnot lie pretended that until a U11 ot Wi is t A , " l 

I) ,,,J ' ttc shipper, and the ship, fc 

t he e implied one, -implied from the feet that the shL re 

-c-ntthe goods on board in accordance with the order given bniie 
chatterers . Surely their conduct raises no implication: they 
acted strictly in accordance with the mercantile usage of the 

T \ l V ei c eg00d ' SWithfche Shippill S’ orfera to the Port 
uist officials, and from that time everything was done according 

to the l tiles. Directly they heard that there would be a difficulty 
about procuring bills of lading at a lower rate than the chartered 
rate which was permissible according to a special clause in the 
charter-party, they stopped shipping and demanded their o- 00c H 
back. And what did the charterer do? He said in effect: 

.true, as charterer I am responsible to the owners of the ship * 
true, my partner in the charter will not pay the difference in rates 
and so procure the bills of lading as demanded: nor will I : 
nor will I let the eaptam sign foi less than the charter rate hut 
will hurry up matters and get the steamer off with the simmers’ 
goods on board, and then they must take bills of lading- with 

'I 0 !*. ratC , inserted <* ^ without them- I confess, on l view 
of the equities of the case, there can be little or no doubt The 

crux of the whole matter seems to me to lie in this, that notice 

of the charter-party, which is the foundation of defendants* 
argument, makes no difference in the present case, because the 
charter-party empowers the captain to sign bills of lading at 
any rate of freight. That was the argument of Mr. Blackburn 
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{as he then was) when as counsel in S/iand v. Sanderson 
•succeeded in his demurrer. Of course, plaintiffs must he tak 
have shipped under the charter-party : they must, therefor 
taken to have shipped under that clause. If they had n 
•actually or impliedly, that there was no such clause it 
-charter-party, the case might be different, It was the chart 
who prevented that clause being acted on. But that clan 
for the benefit of the charterers, so that they may carry out 
contracts with the shippers of goods. Surely, if they pr< 
its being acted on, the shipper* may demand back their g 
Otherwise charterers may induce shippers to send their gooc 
board a ship in the belief that the clause will be acted on, 
then may refuse to let it be acted on, and thus eonipe 
shippers to accept bills of lading at a higher rate than 
they contracted for. Mr. Lowndes in his able argument n 
ally relied on the judgment of the Master of Rolls, Lord Ror 
in Peek v. Larsen ^ , and no doubt there are expressions in 
judgment which taken by themselves may be used as a found 
for the argument that in the present ease the plaintiffs were 
entitled to demand their cargo back. In Peek v. Larsen it wa 
that the shippers were so entitled. Lord Romxlly said : “ The 
depends upon this f^Had the plaintiffs, the shippers, notice o 
charter-party, or was it their bounded duty to inquire win 
there was a charter-party or not 9 I fully admit that e 
person is bound by the contents of a charter-party of whic 
has notice. ** And so it is contended that, as the shippers in 
present case had notice of the charter-party, therefore they 
bound to accept bills of lading with the chartered rate, am 
their contract rate, inserted ; and on the charterers refusi 
allow the captain to give bills of lading at less than the char 
rate, the shippers could not demand back their cargo. But 
more than doubtful whether Lord Romilly would have ass< 
to such a contention. On the contrary, he said; “Wkyi 
shipper not to he allowed to have back his goods ? I 
entered into no contrast. This would be to bind him by a cor 
which not only he has never entered into, but which h 
refused to enter into . 3 Is not that principle applicable t< 
0) (1859) 4 H. and N„ 3S1. (4 (1871) U K., 12 378. 
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present ease ? Plaintiffs were not guilty of laches ; they acted 
strictly in accordance with the custom of the port for sending 
goods on hoard. The agents of the owners and the charterers 
knew that plaintiffs always delete the higher or lower rate clause 
in shipping orders. They knew that plaintiffs had not contracted 
for anything hut 16$, Qch No fresh contract was entered into. 
On what principle, then, were plaintiffs not entitled to have their 
goods hack ? 

It is interesting to note that in Peck v. Larsen , plaintiff's 
counsel contended that the charter-party authorized the captain 
to sell hills of lading at a lower rate of freight than that reserved 
to the owners of the vessel, while defendants 5 counsel contended 
that the captain had no authority to sign hills of lading except 
on the terms of the charter-party, meaning apparently except 
with the chartered rate inserted. Lord Eomilly did not allude to 
this point : it is untouched by the judgment, which rests on the 
principle that the shippers had entered into no contract (express 
or implied) which could compel them to receive bills of lading 
at a rate higher than their contract rate ; and as they were not 
guilt y of any laches they could ask for their goods back. As 
Cockhurn, C.J., said in Jones v. IIowjli (1) , the most material 
circumstance in Pe<>k v, Larsen was that the shipper of the goods 
finding he could not get a hill of lading without reference to the 
terms of the charter, said : ‘ This is not the contract upon which I 
desired to enter, or upon which I shipped my goods.’ 

Here the most material circumstance is that the shippers, being 
taken to have known of the existence of the charter-party, but 



have a 
Ml. A 


finding that they could not get bills of lading according to a 
special provision of that charter-party, and finding that the 
captain and charterers refused to give them bills of lading with- 
out the insertion of a rate different from their contract rate, 
said : (< That is not the contract upon which we desired to enter 
or upon which we shipped our goods. 53 Therefore, they were 
entitled to a return of their goods. 

It must be remembered that at this stage of the case which 
we are considering, no bill of lading had been given. If plain- 
tiffs had succeeded in getting from the captain bills of lading at 
CD (1879), 5 Exeli. 3>., ITS, ct p. 120, 
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I 65 . 6 ^. without the difference being paid, then since the sj 
knew that neither charterer nor master had authority tojb: 
shipowner by granting bills of lading, unless the masses 
same time received the difference between the chart ere 
the bill of lading freight, they would not, have much re; 
complain if they were held to be estopped from denyir 
they had shipped their cargo subject to all the terms 
charter-party. As to such a case, reference may be u 
the remarks on page 265 of Abbott on Charter-party 
Ed). The learned authors proceed to discuss the caso of . 
Larsen , in which it was suggested that a shipper mis 
allowing his goods to be stowed at the bottom of the h< 
by not applying for his bill of lading in due course, be gi 
laches, and so he prevented from relying on the absence of 
But even in such a case it is difficult to see what the shi 
could do except cither to give up the goods, or to carry tl 
the terms on which tho shipper sent them, or at the 
freight, for there is no other c out met on which the latter 
clanged. It is submitted, that even if a shipper before i 
his goods for shipment had notice of the existence of a c 
party he would be entitled to make the same demand, 
learned authors then make remarks which seem to she 
there are, in their opinion, obiter dicta in Lord R< 
judgment conflicting with the proposition set forth 
With great respect, I venture to think that Lord R< 
decision rests on the principle which the learned authors 
tain, viz., contract. So here the question is, contract or 
tract ? If no contract, were plaintiffs guilty of laches ? 
why could not they ask for their goods back ? Plaintiffs 
request the captain to exceed his authority. If, because t; 
terers would not and the sub- charterers could n^fc arrange 
to give bills of lading under a clause in the charter-part; 
permitted him to give what the plaintiffs asked for, he was 
to comply with their request, then he had no course ope: 
return the goods. For a very similar case, a ■ f clean i 
being asked for, reference may be made to Armstrong v. . 

I find, then, that the captain wrongfully refused to re 
goods upon plaintiffs demand. He was, therefore, a c 
CD (1892) S Times L. K„ CIS. 
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of tho'-e goods. But the waiter does not rest here. Plaintiff* 

n ;f ai1X10US t0 obtain clpan 1*ais of hiding— the goods behm 
mi then- way to Lireipool without any bills of lading at & uZ 
m<l an interview with defendants on 26th June ; and defendants 
then saul : D e w ill not give you clean bills of lading, even at the 
o mitered into, unless you give us a sum of money, say £ 520.” 
Defendants were then affecting to exercise the owners’ lien as 
pu* thou- charter-paity for freight, dead freight and demur- 
lago. Leaving aside for a moment the consideration of what 
uk> tMenUants nilocted to do, and what they really did do and 
treating the demand as simply a demand for a sum of money 
the question is, were the plaintiffs forced to give this sum of 
money in their desire to get possession of what they were entitled 
to possession of l In my opinion this- question must be answered 
in the affirmative. The captain having wrongfully refused to 
gn o back the goods, was bound to comey them at the rate at 
which the sub-charterers had contracted, cettainly if that was a 
reasonable rate ; and it is not pretended that rate 16s. 6 d. was not 
a reasonable rate. Therefore, apart from any remedy which the 
plaintiffs^ might have had for wrongful conversion, the plaintiffs 
were entitled to ask for bills of lading at 16*. 6(7. To get that 
which was their due, or rather to get the bills of lading at 00*., 
which w-as even something less than their due, plaintiffs were 
compelled by defendants to pay a sum of money. Therefore, they 
can recover back that sum of money. 



* 


But the case does not even rest here. When the captain was 
asked by the plaintiffs to give clean bills of lading at 16*. 6cl. he 
repHed : "No. I cannot under the chai ter-paity do°that, unless the 
difference is paid ; hut I can give you clean bills of lading at 30*.” 
That was his proposal made up to the time of his sailing, but 
there was no acceptance on plaintiffs’ part. So there was no 
agreement. That the captain could do what lie proposed, is 
clear from the charter-party. His authority expressly given by 
tbo charter-party to sign clean bills of lading at less "than the 
chartered rate, if the difference should be paid, would imply a 
distinct authority to give clean hills of lading at the chartered 
rate. This is what he offered, but the plaintiffs would not 
accept, and demanded their goods hack. But the captain sailed 
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away with their goods, and one of the last things he did was to 
leave authority with defendants to sign hills of lading for him, 
and he particularly authorized them to sign plaintiffs' at 80s. 
(see A 13, p. 164). It is obvious from his conduct that he meant 
that defendants should sign clean bills of lading at 30s. Defend- 
ants clearly so understood. On the very next day (25th June) 
they wrote to their London agents that they had hurried the 
steamer off : so Rallis can either fill up their bills of hiding now 
at 30s. or do without them. That was the alternative. Clean bills 
of lading at 80s. or no bill of lading at all. But when the 
interview took place on 28th, defendants went further. First 
they pioposcd that Rallis should do without any bills of lading 
at all. That Rallis declined, and they said : “ Though we aie not 
bound to accept bills of lading at 30s. we will do so under pro- 
test/ Then defendants turned round and in effect said : “ It is 
true that the captain’s expiess authority to us is to give you 
clean bills of lading at 80s. , that is, what he would have done and 
in so doing he would not have exceeded his authority. But we 
must protect ownei s’ lien, &c., so we will not give you clean 
bills of lading even at 30s., unless you give us enough money 
to reimburse us what Karamsi Dlmrsi & Co. owe us, and what 
in consequence of their default we have to make good to the 
owners/' On these facts it can be fairly argued that Rallis were 
on 28th June entitled to clean bills of lading at 30s., and 
when defendants compelled them to pay £ 520 odd to get what 
they were entitled to, defendants must refund the same. Of 
course I take it that the clear intention of the charter-paity was 
that the captain should sign bills of lading as agetat for the 
owners and not as agent for the charterer. It is obvious that 
in such a case he does *o. See Carver's Carriage by Sea (2nd Ed.), 
pp. 1G5, 166, 170. 

In this view of ike ease it is unnecessary to dwell at length 
on the arguments which were addressed to us in regard to the 
nature of the sum of money which defendants compelled plaintiffs 
to pay on the 28 th June. 

Defendants affected to be exercising the owners’ lien on the 
cargo for freight, &e., ns per their charter-party. The clause in 
the charter-party is “ The captain to have a lien on the cargo 


Kaili 

Bbotitcrs 

V , 

Chabildas 

Lalltutbhai, 



THE INDIAN* LAW REPORTS, [VOL. XXIII. 


lm 


Buvlx 

Brothers 

«. 

i'HABrr BAS 
Uimnt \x. 


for all freight, dead freight and demurrage* and for any other 
lawful claim against the freighter.” As this piospective lien 
of the captain could only at iso on the arrival of the goods at 
Li' ei pool, it is difficult to see how the owners* agents could 
evuehe it on 28th June in Bombay. 


However thaw maj ht, when asked to render an account show* 
ing the sum due by plaintiffs, defendants rendered the account 
(Lx. 6)^ dated 29 th June, 1898, showing what Karamsi Dharsi 
A Co. owed to defendants in regard to the loss on the char- 
ter-party as between defendants and the owners of the ship , 
and when asked to explain this absurdity, they gave an ex- 


planation which admittedly was no explanation at all. Even 
ho age o in this account, defendants did not deal fairly with Karamsi 

mpleasan * Dharsi & Co, for they made no allowance for “pockets,” an 
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allowance which they claimed and obtained fiom the owners. 
The absurdity of the account (Ex. 6) is shown by the fact that 
defendants claimed to recover from plaintiffs the difference in 
the rate of a shipment of 64G tons which defendants had let 
to plaintiffs at 18 $. 3L a ton, but the bill of lading of which, 
at defendants* special request, plaintiffs had consented to* 
receive with the chartered rate of 30s. inserted, defendants 
paying there and then the difference between 1S$. 3 cL and 30$,. 
That very difference, which defendants had voluntarily paid plain- 
tiffs on one day, defendants claimed to recover hack from plain- 
tiffs on another. However, turning for a moment to the account 
rendered by the defendants after the suit was filed, we find that 
it is made up of two items (a) £137*9-11 and (b) £8 3-7 4 —total 
£520-17-3. Item (a) is made up thus: Defendants gave shipping 
orders to Meghji Vallabhdas, D. Sassoon & Co., Sanclay & Co, and 
Latham & Co to ship wheat (amounting altogether to about 944 
tons) at rates below chartered rate (20$ and 18$. 9 cl,). According 
to the charter-party the difference between these rates and the 
chartered rate was to be paid in cash before sailing. As defend- 
ants said in their letter to the captain, A 12 (p. 163), “ ive pay 
the difference here.” Defendants, both as agents of the owners 
and as charterers, and the captain all failed in their duty. The 
money was not paid. For Sanday’s and Latham’s shipments 
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bills of lading were given after the steamer liad left. The du- 
ty imposed on defendants still remained. Now defendants say, 
c< We had a right on 26th June to exercise the owners’ lien and to 
compel plaintiffs to pay us that difference due on the consign- 
ments of those four shippers, for which the captain at the end 
of the voyage would, owing to our default, have. had a lien on 
the goods.'” It is more than doubtful whethei there was under 
those circumstances any shipowners’ lien even over the goods of 
those four shippers for this diffeionee in freight (see Gctichier v. 
Trechmaim^). Certainly there could be none against plaintiffs" 
goods. So, too, with item (b). It represents demunage, which 
by the terms of the charter-party was to be paid in cash by the 
charleieis to the master day by day. The captain asked for it. 
Defendants failed in their duty and did not pay it, but they ga\ e 
the captain a letter (A 14) in which they admitted that they 
were responsible to the owners for the same. But on r8th June 
defendants claimed to say that as they had failed in their duty, 
they could legally compel plaintiffs to pay them what they admit- 
ted was due from them to the owners. As a matter of fact, the 
authority of the case last quoted shows that there w as no owners’ 
lien for the demurrage under the circumstances which happened. 
But, apart from, that, defendants could not, in the position in 
which they stood, exercise, as owners’ agents, a lien which might 
prospectively come into existence solely owing to their default 
as charterers. 

In the view which, as show n abo\ c, I take of the case it seems 
to me that defendants throughout have been altogether in the 
wrong, and that the order of the learned Judge of* the Division 
Court, decreeing with costs the full amount claimed [minvs the 
sums paid into Court), was right and should he confirmed with 
costs. As to the remaik made hy the learned Judge at the end 
of his judgment, and the declaration in the decree that the dociee 
was without prejudice to the right of the plaintiffs (if any) to recov- 
er the difference between the 16s. Gd . and 80s. rates, it is, I think, 
sufficient to remark that, if the plaintiffs" alleged light legally 
exists, the declaration in the decree does not give it greater foice, 

(1) (1881) 15 Q B # D., 154 
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' N ''nti*n*a mto a cm tract with Karamsi Dliarai 

°* 7, W !' K ‘ h th, ' y n " M " 1 in tnko ;md ihe to furnish 

7 l 1 tr ; lis !,i ‘ flvi K l »t in a first class steamer, to be 

mica or iinmed, tor shipment in June to one or more of cer- 
tain name l ports in Europe. Subsequently the plaintiffs declared 
urn poo ^ loi their option of ports and Karamsi Dharsi 
, C# * aitorU!U ' ,ls declared the S. R. « Paddington ” as ihe 
sb-amer on board which they would furnish room for the plaint- 
} ' * inserted that name in the document hereinafter 

ie uret to. this contract was made between these two parties 
trough a broker, and on the contract being completed, shipping 
orders signed by Karamsi Dharsi & Co. were sent to the plain- 
tiffs, which, besides containing the usual authority to the captain 
to receive the goods, also contained the terms of the contract 
between the plaintiffs and Karamsi Dharsi & Co. 
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lie S. S. “ Paddington ” was chartered in Loudon by the de- 
‘end ants’ film there, and by an agreement between Karamsi 
Dharsi & Co. and the defendants hcie it was agreed that they 
should he equally interested in the charter-party, and it was 
by virtue of this agreement that Karamsi Dharsi & Co. inserted 
the name of S. S. cc Paddington ” in the shipping orders signed 
by them and given to the plaintiffs. Consequently all goods 
shipped under those shipping orders were, as between Katamsi 
Dharsi & Co. and the ship, .shipped in fulfilment of their obliga- 
tions as part charterers. 

It also appears from the evidence that although the plaintiffs 
did not know the exact terms of the charter-party, they took it 
for granted that; there was a charter-party and that it contained 
nothing hut the usual terms, which was in fact the case. 

The shipping order declared the rate of freight to he IGs. Qil. a 
ton, and. the plaintiffs had, before they accepted the order, insisted 
upon the clause « Bills of lading, if required, at lower or higher 
rate, difference payable here as customary,” being deleted. Con- 
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sequently as between them ancl Karamsi Dharsi & Co. they 
were entitled to clean bills of lading at 16s. 6d. a ton. The 
charter-party pro\ided, that the captain was to sign bills of 
lading at any rate required by the charterers, but that, if that 
rale was less than the average chartered rate (30?.), the charterer 
was to pay the difference befoie the ship sailed, and it was fur- 
. .there piovided that freight, dead freight aud demurrage was to 
be a lien on the cargo. 

T he S. S. “ Paddington ” was ready to take in her outward cai go 
just before the middle of June, of which notice was given to the 
plaintiffs, who, on and after the 14th June, began shipping their 
goods. The process of shipment is as follows :—The°goods 
with the shipping orders are sent down to the Docks, and after 
certain formalities, immaterial to the decision of this case, the 
goods are lodged in one of the sheds near which the steamship 
is moored, and the shipping orders arc kept in the shed office 
and are there referred to from time to time by the chief officer, 
who superintends the reception of goods by the ship, in order 
to see what goods are coming down from time to time for ship- 
ment, aud they are also open to the inspection of the captain if 
he chooses to come and look at them, but it would appear that 
ordinarily he does not see them till the steamer b about to start 
uhen they arc handed over to him. 

On the 22nd Juno it became known to all persons havin<» 
any dealings with Karamsi Dharsi & Co. that that firm was 
insolvent and would not ho able to fulfil any of its engagements. 
The plaintiffs, therefore, sent hills of lading for these goods 
already on board to the captain for his signature filled up at 
16s. 6 cl Under ordinary circumstances he would have signed 
them, aud Karamsi Dharsi & Co. would have paid the dif- 
ference between 16s. 6 cl. and 30s. before the ship sailed; but, 
as he knew that they would be unable to make such payment* 
he refused to sign the bills of lading, unless the plaintiffs paid 
the difference between 16s. Gil. and 80s. 

I stop here to point out the rights andjiabilities of all parties 
ftp to this period of time. 


Raxhi 

Brothees 

V. 

Chabilius 

L\£ttrBHAr„ 


5fcM3 


THE INDIAN LAW KEPOETS. [TOD XXIII. 


1899. 


Eaxm 

Brothers 

«• 

Clt ALILDAS 

L iXIOTH \I. 


Under the contract for freight the plaintiffs had a right to 
call upon Karamsi Dharsi & Co. to obtain for them clean bills 
of lading at 16 s, M. and Karamsi Dharsi & Co. were bound to 
make such arrangements as would enable them to fulfil this 
contract* How this was done, was absolutely immaterial to 
the plaintiff*, and under ordinary circumstances they would have 
received their bills of lading and probably not have known 
by what means Karamsi Dharsi & Co. carried out their con- 
tract. To fulfil their engagements, Karamsi Dharsi & Co, 
chartered half the space in the S. S. u Paddington ” and then 
authorized the plaintiffs to ship their goods in that steamer by > 
filling in her name iu the shipping order already ref ei red to, 
under which the goods were shipped. As between Karamsi 
Dharsi & Co. and the ship, these goods were shipped in part 
fulfilment of their liabilities under the charter-party ; but in what 
position did the plaintiffs srand ? The authorities cited in the 
course of the argument show that where a ship is held out pub- 
licly as a general ship, and a person ships goods on board of her, 
he is not bound by any of the terms of the charter-party, bub that 
where he knows of a charter-party he is primd fade bound by its 
terms, though to what extent depends upon circumstances. Con- 
sequently, I am of opinion that a shipment by the plaintiffs 
under a shipping order signed by Karamsi Dharsi & Co was 
primd facie a shipment under the terms of the charter-pai ty. 


But, argued Mr. Macpher&on on behalf of the plaintiffs, ad- 
mitting so much, the plaintiffs gave the captain notice that they 
were shipping under certain terms and that they offered him 
their goods under those terms only, and that if he refused to 
take them on those terms, he ought not to have accepted them, 
and that if he accepted them, he accepted them on those terms and 
no others. Now I will assume that the captain saw the ship- 
ping note, read it, and compared its terms with those of the char- 
ter-party. Taking the case most favourable for the plaintiffs, 
what would ho find therein ? That the plaintiffs insisted on haw 
ing bills of lading signed at 16s. C it. and would not have bills of 
lading at any other rate, paying or receiving the difference bet- 
ween that rate and 10s, GcL to or from Karamsi Dharsi & Oo, 
Tinning to the charter-party, he would find that he was author- 
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ized to sign bills of lading at 10s. 6d t and that Karam 
& Co. would thereupon be bound to pay the difference 
16s. 6(7 and SOs. Consequently Karamsi Dharsi & ( 
supposed at that, time to be solvent, the captain's recepti 
mwls with knowledge of those terms would be a recei 
the ehai ter-party, because the natural inference woulc 
Karamsi Dharsi & Co. intended to pay the difference, 
fact that Karamsi Dharsi & Co. subsequently becau 
to fulfil their part of the contract would not alter 
tion of the captain with regard to goods already shipper 
quently I hold that those goods were undei all the circn 
of the case shipped under the charter-party and were s 
its terms. 

In case the captain refused to sign the bills of lading a 
the plaintiffs demanded, in the alternative, that he shot 
them their goods which he refused to do, and such re: 
justifiable, seeing that the goods were shipped under th 
party. 

When the captain refused to sign bills of lading, 
their cai go, the plaintiffs ceased shipping under 
Dharsi & Co/s shipping orders, and engaged freight 
unshipped portion of their consignments from the defe 
the S. S. “ Paddington ” at 18*, 3 d, the bills of lading t 
up at 30 . 9 . and the defendants paying the difference. 

On the 24th June the steamer left Bombay with the 
goods on board, the captain having signed no bills 
for those shipped under Karamsi Dharsi & Co/s 
orders. 


When the S. S. "Paddington” had started, communicai 
tinned between the plaintiffs and defendants with rega 
signing of bills of lading by the defendants, who wer 
iz^d to do that by tbe captain before he left, and with 
the conditions on which they were to he signed. The d 
first suggested that the goods should go to Liverpool wit 
of lading, and that they should be claimed there on tl 
receipt on payment of what might then be due to 
If this had been done, as will be seen from my cc 
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Imroafter set forth, I urn of opinion, the plaintiffs would have 
got them on payment at the rate of 30*. a ton, ami jp^'hops 
the sum due for demurrage only without any claim for differ- 
ent of freight, hut this did not suit the plaintiffs, as they 
wanted clean hills of 1 ulmg. 

Now were the* plaintiffs entitled to bills of lading at all? 
As I understand Air. Lowndes* argument, ho contended that 
there was no contract between the plaintiffs and the ship, and, 
consequently, they could not demand bills of lading at all ; but 
is this so * II is quite true that, in the first instance, the con* 
tract to give bills of lading was between the ship and the 
charterers, but by theiy shipping orders they assigned portions 
of their right to ship goods to the merchants who had goods 
to ship, and it seems to me that the ship recognized the rights 
of the merchants as assignees by issuing to them m ite's receipts 
in their names containing therein no mention of the charterers 
(see Exhibit IS). Now as bills of lading are ordinarily signed and 
delivered on production of the mate's receipts, and it is the ship- 
pers to whom the bills of lading are necessary, it seems to me 
that where what may be called clean mate's receipts ( i.r with* 
out any reference to any one but the shippers) are given to the 
shippers of goods, they ha^se a light to demand bills of lading, 
subject, of course, to the charter-party, under an assignment 



whole- i of a portion of which they are entitled to claim them. Conse- 

1 home. quenlly, in my opinion, the giving of bills of lading by the 

ctures. , i defendants under the captain's authority was not a gratuitous- 

lave a | 4 ; r act* but a duty. As to the terms upon which those were to 



he granted, those depended upon the rights of the ship on the 
one hand and the shippers on the other, and the mode in which 
it was arranged those rights should be adjusted and carried out. 
The captain before he sailed was willing to have signed bills 
of lading for the plaintiff* at 80s. and that they were, in my 
opinion, entitled to have demanded, but they refused to accept 
them and asked for bills of lading at 16$. 0 it. without any pay- 
ment of difference, or a return of the cargo, to neither of which 
they were entitled. 

When the steamer had sailed, the state of things was altered^ 
and I do not think that then the plaintiffs were necessarily 
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entitled to demand clean bills of lading at SOs* Under the 
provision of the charter-party, the liability of the chai terns 
ceased on the departure of the steamer, and, in respect of all 
freight, dead freight and demurrage, the ship had a hen on all 
cargo not covered by chan bills of lading. Accordingly the 
defendants claimed to hold the plain tiffin cargo to satisfy such 
lien. 

In their first letter on the subject, elated 28th June, 1898, the 
defendants write: fc We are simply exercising the owners* lien as 
per their charter-party on the cargo for freight, dead freight and 
demurrage/* We may leave out dead freight, as none was ever 
claimed. That was a pexfectly justifiable position for the defend- 
ants under the circumstances to take up in form, hut the validity 
of the claim also depended upon whether, as a matter of fact, there 
was any freight and demmrage in respect of which a lien could be 
claimed. The defendants demanded that the plaintiffs should pay 
them the amount in lespeeb of which they claimed a lien, and that 
they would then sign hills of lading at the charter rate of 30s. per ton. 
To this the plaintiffs agreed, got their hills of lading, and paid the 
defendants £523-5-5 in respect of those claims. The question then 
arises, was there a lien for that or any sum at the time the bills of 
lading* were demanded ? If there was, then the defendants were jus- 
tified in receiving and retaining that sum ; if there was not, then, to 
the extent to which there was no hen, the plaintiffs are entitled to 
recover from the defendants or the ship. Now the first account of 
how the defendants made up their claim is contained in Ex. V, and I 
must say that that appears to be a not very honest attempt to get 
back from the plaintiffs the sum the defendants had had to pay the 
plaintiffs in lespect of the difference of freight on that portion of 
their goods which was unshipped on the 22nd June. The plaintiffs 
disputed that account, but the defendants contended that it was 
quite correct, and the plaintiffs, having already under protest paid 
the sum demanded, hal to remain silent, I need not say anything 
more about this account ; for, when this suit was file!, the defend* 
ants or their legal advisers saw at once that it could not be relied on 
as the basis of their defence, and thiewit overboard altogether, 
adopting an entirely different basis of calculation of the amount for 
which they claimed a lien. In the written statement, para. T, the do 

b 529—4 
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3m fendants claim a Ken for £520 17-3 lor freight and demurrage, 
Him and pay into ( 'onrt the eq nvalent of £ 2-8-2, the difference between 
BRGTttuc that sum and £72 1-5-5, the amount claimed in the account 

fuOTnnit ^ ie &um £320-17-3 seems to be made up of £S3-7-l 

..ixubhai. ( -| emui , ul , 0 ciuia^d i n yi and £437-9-11, difference of freight as 

shown in the a >oo mt (Ex. 1 1). As regards the demurrage as 
between the pa'ntiffs and the defendants, the latter were not 
justified in claiming it. The charter-party provided that de- 
muuage was to ho paid day by day in cash. This was not done, 
but b fore the captain Icit thj defendants wiofce him a letter 
A'*3, in which oh y acknowlelgc tliat th^y were responsible to 
th‘ owners for th- dmunrage then dug and that letter was ac- 
knowledged by the captam. How, then, could the owners gn behind 
the act of their agent and cont nd that they had a lien for demiu- 
lage i Much Lss could the defendants when acting ostensibly on 
behalf of the owmr claim a lien, which the owner had not, for a sum 
wh ch th„y themselves had personally undoitaken to pay. Conse- 
quently the p’amtitfs are entitled to leeover the amount they pail 
on tlu& account. 

Then as to the £4.37-9-11, Looking to Exhibits A 1 and A 3 I 
find that four large consignments weie made by the S.E. “Paddiin>_ 
ton” under shipping oideis given by the defendants for which 
bills of lading wore signed at rates under 30s. Consequently a 
duty was under the chai ter -party cast upon them to pay "the 
difference between the bill of lading freight and the ehaitmed rate 
before the ship sailed. Kow I think it would be a great encour- 
agement to iiaud and dishonesty if the Court were to allow the 
defendants (not being insolvents) as charterers to say that they will 
not pay themselves as ship’s agents the amount which they , 0 
owe the ship, and then as blip’s agents to tum round upon a 
shipper who had no bill of lading, and say that they claimed a 
a lion 011 hls 8°°^ skip’s agents for the amount so unpaid by 

A . tllem as charterer,. My .present impression is that, if it weie 

■Hi necessary to decide this point, I should liold that the defendants 

MBplvv charterers (being solvent) must bo taken to have paid what 

HEj|:v they owed to themselves as ship s agents beforo the steamer sail- 

m ecL 11 is nofc ; however, necessary for me to decide this point, as it 

Ilf seems to me that the defendants have paid what was due to the 
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ship. The £437-9-11 mentioned in No. 14 as the amoun 
the owners is transferred to No. 15 and is there shown to 
Talent to Rs. 6,601-1-0, and by the same account it app< 
the defendants had at the time of the sailing of the “ Pndd 
a claim against the owners of Rs. 7,513-1-9, and that they 
set off the claim of the owners against them against this 
theirs against the owners. So that, at the time the “ Padcl 
started, there wasjnothing due in respect of freight for w 
owners could claim a lien. This fact accounts for the defei 
A s refusing to furnish the plaintiffs with a copy of their ( 
ment account with the owners, although asked for it in Ex 
It also shows that the statement of the defendants in Z, t 
had sent the money received from tlio shippers by the “ ' 
ton ” and another steamer to the owners was untrue £ 
« Paddington ” at any rate , for, No. 15 shows that not! 
sent to the owners because nothing was due, the whol 
£137-9-11 having been, as I have shown, paid by them in 
way before that sum was received from the plaintiffs. Un< 
circumstances, it appears to me that this claim against tli 
iffs was simply an unrighteous attempt on the part of 
fendants to get the payment by the plaintiffs of what t 
bound to pay, and had actually in account paid, the 
Consequently I also hold that the plaintiffs are entitl 
cover from the defendants the equivalent of £437-9-11 w 
undoubtedly remained in their hands from the time it 1 
by the plaintiffs on the 29th June up to the present time 

It is not necessary to determine whether the plaint 
entitled to raise issues 11-16, because I have practical 
issues 11-15 against them and issue 16 is now immatciial, 
no claim is made for dead freight. It is also not necessav 
opinion, to discuss the question at length, whether the p 
closes any cause of action j because, after the conclusioi 
come to in this judgment, I am of opinion that, after sir: 
paragraph 3, there is still a good cause of action disdos 

plaint. 

The result of this judgment ib that the decree of tl 
below will bo confirmed so far as the amount awarde 
plaintiffs is concerned and costs, but it must be vaiied 1 
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ing out the words “and tins Court dotlx declare that this decree 
rauxthout prejudice to the right of the plaintiffs, if any tor, 
cover the difference between the amount of the freight on 2 TOO 
tons at the rate of 16s. 6J. per ton and at the rate of 30s. per ton bv 

" r, “ "V 1 rrol0,t -" ” the same 

« that npo,. wluot thi, .ait i. founded, “ 

Lava relinquished „, end, under .cct.au 43 of the Civil F„ 

Code, cannot sne ..point again, if it i. not, fbcu no reservation is 
.aqua-ed, and no .cation „t the Code Las been pointed „„ t w “; “ 
authomes such a reservation. This deletion ot the. 
f ***** ' *«• however, not affect t ,J 

shouM they bo advised to bring a suit in respect of the reserved 
matter. The appellants must pay all tbe costs of this appeal 

Jtteney, for respondents (plaintiffs) .-Messrs, Cteyir, h „ o) , 

APPELLATE CIVIL. 

Before Mr. Justice I’m sons and Mr. Justice Eanade. 

Limitation. Pajnnit— Execution- 

On the 27th June, 1883, a consent-deuce was pisoed*iu a redo, , 4 
the following effect : — ciuption suit to 

“ Plaintiffs should pay the sum of Its. 703 to the defending • 

0 this date ; in case they do not pay the money, then in “ 
of Chaitia m which they pay the money, the defendants sho uld , m ° uth 

them possession of the land ; till that time the defendants shelf ^ J acl to 
eminent assessment and enjoy the produce in lion of interest.” W tic Gor ' 

On 27th June, 1897, plaintiffs applied for execution of +tl i 
posmasion alone on the ground that the redemption money huU ^ 
their payments of assessment, &c , on behalf ot the dcfenZts ^ hj 

# Second Appeal, No. 516 of 1898, 
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The decree was, theiefore, to be taken as operating from its date* and to be enforce- . 
able only within three years fiom that time, unless kept alive by application 
for execution made according to law within the prescribed periods* 

Second appeal from the decision of R&o Bahadur Ohunilal 
Maneklal, First Class Subordinate Judge, A. P., of Sahara. 

In 18S3, plaintiffs tiled a suit for redemption of a mortgage. 

In this suit a consent-decree was passed on 27th June, IBS 5, which 
provided as follows : — 

u The plaintiffs should pay the sum of Rs. 733 to the defendants 
within a month from this date. In case they do not pay, then, 
in the year in the month of Chaitra in which they pay the money, 
the defendants should give back to them possession of the land ; 
till that time the defendants should pay the Government assess* 
meat and enjoy the produce in lieu of interest” 

On the 27th June, 1897, plaintiffs gave a dmUidst for execution 
of the decree, praying for possession of the property mortgaged, on 
the ground that the redemption money had been paid off by their 
payments of Government assessment, &e., on behalf of defend- 
ants. 

The Subordinate Judge of IsUmpur rejected the dar/didst as 
feeing time-barred. 

On appeal, the Subordinate Judge, A. P., was of opinion that 
the case was governed by article 178 of the Limitation Act (XV of 
1877), and that “ the right to apply for execution would accrue 
to the mortgagor on payment of the mortgage- debt in any year 
in the month of Chaika” He, therefore, held that the darUidst 
was not time-barred. Accordingly he reversed the decision of 
the Court of first instance, and directed execution to proceed 
according to law. 

Against this decision defendants preferred a second appeal 
to the High Court. 

I). A. Khare for appellants. 

N, 0 . Chandavarkar for respondents. 

Paesons, J.: — The decree in this ease provides that “the plain- 
tiffs should pay the sum of Rs. 73*3 to the defendants within a month 
of this date ; in case they do not so pay, then, in the year in the 
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month of Chaitra, In which they pay the money, the defendants 
should give Lack to them possession of the laud; till that time the 
defendants should pay the Government assessment and enjoy the 
produce m hen of inteicst This decree, which was a consent* 
decree, .was parsed on the 27th June, 1SS5. The plaintiffs on the 
27th June, 1807, presented this chtrhMst for execution, asking £ or 
possession alone, alleging that the money ordered to be paid\ad 
been paid off b\ their payments of assessment, &c., for the defend- 
anK The Judge of the lower appellate Court, applying article 
IrS of Schedule JI of the Limitation Act, has held the dad hast 
to be in time, as “ the right to apply would accrue to the moitoa- 
gor on payment of the mortgage-debt in any year in the month 
of Chaitra.” We feel, however, that there is one great obstacle 
to tire application of article 178, which applies only to applica- 
tions for which no period of limitation is provided elsewhere 
m the schedule, and that theie is no reason why aiticle 179 
should not apply. The decree directs payment to be made 
Within a month or at a time in succeeding years without men- 
tioning any limit for that time or directing foreclosure in default 
oi payment. It must, theieforc, be taken as operating fiom its 
date and to ho enfoiceablo only within three years from that time 
unless kept alive by applications for execution made according to 
law within the prescribed peiiods. In so bolding we are, we 
consider, simply following the decisions of this Couit in the cases 
of Gan Savant v. NarmjanV, dlaloji v. Saga]d n ) and Nantyan, 
v. Ananthau <3 K Wo can see no difference between a decree 
which says “ the money shall be paid ” and one that says “the 
money shall be paid in future years ” Both arc equally inde- 
finite and must he considered as really mentioning no time for 
payment, so that recourse must he had to the Limitation Act in 
order to ascertain the time. We, therefore, reverse the order in 
execution of the lower appellate Court and restore that of the 
Court of first instance, with costs on the plaintiffs throughout. 

Oidei reversed , 

« (1888) 13 Bom., 567. 

(S) (1891) 1G Bom., 4S0. 


(1) (1883) 7 Bom , 467. 
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APPELLATE OIYIL* 


Before Mu Justice Parsons and Mu JusticQ Man 

JESANGr (original TLAiisTirr), Appi ll in i, t A. T. ' 

(original Depend \m), Respondent x 
JBasement — Big/tt of nay — Change ofvse — Inchon Lcunitcn^ , 
Sec 23 — Inruose of unhide 

Umlci scchin 2S of tlie Indian Easement b Act (V of 1882) a ugl 
for agncultuial pm poses mij he used foi the piu^oscs of n lute 
additional buidcn is theulty imposed on the anient hentage. 

Sjcond appeal fiom the decision of Rao Bahadu: 
Undashankai, First Class Sub old mate Judge of Ah 

Suit for an injunction. 

Plaintiff and defendant wcio owners of two adj 
The defendant had aright of way o^er plaintiffs 
puipose of canjing agncultuial pioduce fiom hi 
the public road. 

In 1893 the defendant elected a ginning factoij 
and began to use his light of way on or the plaintiff 
puipose of com ej mg goods to and fiom Ins (defend 

Theieupon the plaintiff hi ought the present suit! 
defendant from using the way across 1m field fox 1 

The Court of fust Instance gianted an injunction i 
defendant fiom using the right of way o\cr plain! 
any other than agiicultuial pm poses. 

In appeal the First Class Subordinate Judge 1 
defendant had aiight of way over plaintiff s land foi 
His reasons were as follows : — 

“The lower Comt has allowed defei dint’s vai through the < 
agncultuial puiposes only in lefaenceto Suuey No 639 I tl 
Act Y of 1882, lefened to by the Iowa Cornt, does not apply t 
It is admitted that defendant has set rp a ginning factoiy in 
The lowei Corut’s decree, therefore, denies defendant’s right ol 
pose of the factory. But the Land Revenue Code allov s an a< 
he used for othei than agiicultuial purposes also. The way t 
should, theiefoie, he for all piuposes allowed Ip the Land He 

* Second Appeal, No. 448 of l qf )7. 
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atidtfcigt a' bnid.cn is thrown on plaintiff by using the road for factory pmposes. 
Under section 22 of Act Y of 1882 defendant can uso the nay in the mode least 
ormms to plaintiff* Plaintiff should determine apart of Suivey ISTo. 700 for 
defendant Y way t> Ke« Ui 9, and then defendant under section 23 of the Act can 
uso the way for the factory purposes also.” 

Against this decision plaintiff preferred a second appeal to 
the High Court. 

JV* G. C/mndavarlcar for plaintiff : — Defendant had a right of 
way over plaintiff’s land for agricultural purposes only. He has 
a light to use this way for carrying goods to and from his factory. 
A right of way for one purpose does not include a right of way 
for any other purpose — Wimbledon and Fid ney Commons Oo y i~ 
servators v. ])ixon n) ; Bmdhim v. Morris (2 h 
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Gon^at Badashio Rao for respondent: — Under section 23 of 
the Easements Act (V of 1882) a dominant owner can alter the 
mode of enjoying the easement, provided he does not impose there* 
by any additional burden on the servient tenement, In this 
ease it is found by the lower Court that no additional burden is 
thrown on plaintiff’s land by using the road for factory purposes. 
That being so, the injunction sought was rightly refused — Great 
Western Railway Co. v, Ctfn G)ibbin Brick Coy \ 


Parsoxs, J. : — The fact that the Land Revenue Code allots 
agricultural land to be used for other than agricultuial purposes 
does not, as the Subordinate Judge, A. P,, has supposed, permit 
of a right oi way being used for all pm poses allowed by the Land 
Revenue Code, Section 28 of the Indian Easements Act, 188*2, 
is express upon this point, enacting, as it does, that “ the domi- 
nant owner may, from time time, alter the mode and place of 
enjoying the easement, provided that he does not thereby impose 
any additional burden on the scivient heritage. 55 This only fol- 
lows the law as declared by judicial decisions in the cases of 
Wimbledon, Sfc , Commons Conservators v. l)ixon n ^ and Bradbum 
v. Morris'^, viz, 3 “the rule is that the owner of the dominant 
tenement cannot, by changing the character of the occupation of 
the land in respect of which the right of way or easement exists, 

(0 (1875) 1 Oil. p , 802. *2) (1S76) 3 Ch, t>, , 812. 

(3 dS0J) 2 Clu, L>7* 
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impose a greater servitude upon the owner of the servient tene- 
ment / 5 In the present ease the defendant has set up a cotton 
press upon the survey number which before was used for agri- 
cultural purposes only, and wishes to employ the previously 
existing right of way for the purposes of the press. The test to 
he applied is to see whether any additional burden has or will 
he imposed on the servient heritage of the plaintiff by the use 
made or sought to be made of the way by the defendant. There 
has been no inquiry made upon this point, and an incidental re- 
mark only about it is made in the judgment of the lower Court. 
We ask the Judge of the lower appellate Court to find on the 
issue embodied in these words after taking evidence, and to cer- 
tify to this Court his finding thereon within two months. 

Issue sent bach. 


APPELLATE CIVIL. 


Before Mt . Justice Parsons and 3Z>. J ustu'e Jlanade . 

PURUS BOTTAM and anothee (original Plains tiffs), Appellants, v. 
ATM ARAM JAHAItDAN and others (oeicinal Dlh ndanis), Res- 
pondents.* 

Paitition — Two buds for — JFust suit for partition of family properly — Suond suit 
for paitition of propel ty held jointly hy famil and others — Vi ttti— Civil Pjo- 
ceduie Code ( Ait XIV 0/1882), Sees . 13 and 13 — Practice. 

A suit bi ought by some membeis of a family against the otliei membeis of the 
same family for paitition of the joint family piopeity does not pieclude a second 
suit by the same plaintiffs for paitition of othei property belonging jointly to 
their family and stx angers. 

Second appeal from the decision of J. B. Alcock, District 
Judge of N&sik. 

The plaintiffs and the first six defendants were members of 
the Parashare family, and as such they were joint owners of a 
certain vritti, called the Parashare vritti* They also owned 
jointly with another family, viz., the Khandve family, a certain 
other vritti called the Khandve-Paraskare vritti . 


# Second Appeal, No. 323 of 1898. 
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In 1881 the plaintiffs (as members of the Para share family) 
sued (Suit No. 207 of 1881) the first six defendants (also Para- 
shares) for partition of the Parashare vntti and other joint family 
property, obtained a decree, and recovered their share. 

The plaintiffs now brought this suit against the other members 
of their family (defendants Nos. 1 to 6) and the members of the 
Khandve family (defendants Nos. 7 to 14) for a paitition of the 
Khandv c-Paiash uc i rim. The defendants Nos, 1 to G contended 
that as against them the suit was ban ed by the former suit, inas- 
much as the claim now made ought to ha\e been included in it 
— section 43 of the Ci\il Proccdiue Code (Act XIV of 1882). 

The Subordinate Judge disallowed the defendants" contention 
and passed a decree for the plaintiffs. 

On appeal by defendants Nos. 1 to G the District J udge reversed 
the decree and dismissed the suit, holding that it was barred 
by sections 13 and 13 of the Civil Piocedure Code (Act XIV 
of 1882). 

The plaintiffs filed a second appeal. 

Daji A . Kftare for the appellants (plaintiffs). 

iV. (?. Chan lavailcu for the respondents (defendants). 

Pars ox s, J. — Theie was a intti owned jointly by the family 
of the Parashares and there was a vntti owned jointly by the 




families of the Fara«hares and the Khand\ es. The plaintiffs are 
Parasbai es, and in 1SS1 they sued the defendants Nos. 1 to 6 (who 
arc also Parashaies) for paitition of their joint iriftt and got a 
decree, and the i ritti was divided between them. The plaintiffs 
have now sued the defendants Nos. 1 to 8 and the defendants Nos. 
7 to 14 (who are members of the Khandve family) for a partition 
of their joint vrittu The District Judge thinks that the suit is 
barred by the provisions of sections 18 and 43 of the Civil Proce- 
dure Code, We are unable to agree with him. Section 13 cannot 
apply, for the parties are not the same. Section 43 applies only to 
claims arising out of the same cause of action. It cannot be said 
that the claim of the plaintiffs to obtain their share of property 
owned jointly by them and B is founded on the same cause of 
action as their claim to obtain the share of property owned 
jointly by them and B and C, If the cause of action is founded 
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on a refusal on the part of the defendants to divide, then the, 
refusal in each ease is that of different persons owning different 
rights. If it is founded on the right to claim a partition of 
what is joint, then the subject-matter is different, for the joint 
property of A and B is not the joint piopeity of A, B and 
C. Joint family property is the propel ty owned by one family 
(fcmilia) jointly among its own membeis, and tlie decision in 
mu t. Dagn<» was passed in reference to such proper ty onlv 
Property which is held jointly by sev eral families not the joint 
amily property of each of those families so that it would be 
compulsory upon each of them, in suing its own member for a 
partition of their family propeity, to include it m that suit, or 
else not he allowed aftern ards to sue for its share therein. Sec- 
tion 43 lays down no such rule of law as this. If it did then 
this suit would have to include all the joint property of the 
A mnclve family, and it that included propeity owner! by it and 
other families, the members of those families and all their joint 
property would also hav e to be included , the result would be dis- 
astrous. We reverse tho decree of the lower appellate Comt 
on this preliminary point and remand the appeal for disposal on 
the merits. Costs to he costs in the cause. 

Rawaue, J.:— The appellants, original plaintiffs, hi ought this 
suit to obtain a partition of their share in a joint »,tH belongino- 
to the Parashares (represented by the appellants and icspondcnfs 
I Ivliandves (^presented by the respondents 

os. 7 14). There had been a previous partition suit between 

tne appellants and their bhau bands, tho respondents No,. 1-G in 
respect of a division of the joint family piopeity consisting of 
rouse^ lands and the Parashare vritti, and respondents (defend- 
ants) Nos. 1- 6 contended that the present suit for a paititionof 
the joint Par ash arc and IChandve iritti was not maintainable 
under section 43 of the Civil Procedure Code, as the appellants 
should have included their present claim in the old suit The 
other respondents, Nos. 7-14, representing the Khandv^s did 
not laise any objection on this ground to the appellants’ claim 

The Court of first instance overruled this objection of respond- 
ents Nos 1-6, but the lower appellate Court held, chiefly on 

(1882) 7 Bom,, 182, 
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A third class of cases may be similarly excepted from the 
rule, where, in the present case, property is held in partner** 
ship by the joint family along with strangers, who have no in- 
terest in the family partition among the sharers, and who could 
not, therefore, he made parties in the family partition suit. The 
case of Gavrishankar v. Atmaram® clearly shows that such cases 
are possible, and that the mere circumstance that a partition has 
been effected, does not by itself, in the absence of an agreement 
to that effect, bar the right for partition of property still undi- 
vided, and in respect of which the members retain their status of 
sharers in an undivided estate. A whole village or a particular 
community may have joint property in a light of common pas- 
turage or a forest, and such common enjoyment may continue 
even after there has been a private partition among the members 
of any one or more of the component families. No intention to 
relinquish a part of the claim can be infeired by the mere non- 
inclusion of such a common claim in a family partition suit. The 
position laid down in Moonshee Buzloor Rnlieen v. Slmmsoomissa 
Begu.rS^ has been subsequently explained by their Lordships of 
the Pi ivy Council in Piftapur Raja v. Suriga Ran 3 '. In the first 
of these two cases, it had been laid down that the correct test 
(for the application of section 7 of the old Code, now section 4?3 of 
the present Cole) was whether the new suit is founded on a 
cause of action distinct from that which was the foundation of the 
old suit. This was further explained in the later case. Section 7 
does not require that every suit shall include every cause of 
action, or every claim that a party has, but only that every suit 
shall include the whole of the cause of action for which the suit 
was brought — Mothoor 2Iohm 3. Itindnl v. EliemnnLui ec JDossce^K 
The cause of action, ?\ o, y the fact or facts which afforded 
ground for complaint in the family partition suit wa& plaintiffs 5 
relationship in the family of the Parashares. The cause of action 
in the present suit was the partnership between the Parashai es 
and Khandves. The causes of action being thus distinct, neither 
section 13 (ii) nor section 43 can have any operation here. This 
was the principle on which second suits were held not to be 
barred by the previous litigation in the following cases — Maria - 

0> (ISOS) 18 Boxu , 6X1. O (X£S5) 8 Mad , 520. 

(2) (1867) 11 Moo I. A., 553. V) (1806) 5 Ca!., W. E , 182. 
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Before Mr. Justice P arsons and Mr. Justice Remade* 

KOMAllbOIVDA (original Plaintiff), Appellant, v. BHBIAJJ 
KBbHAY 4.ND ANOTHER (original I>ErLND AN Ts), RrSPONDEMs.^ 

Met Vice lands- — Mae not^uformance of set vice does not male the holding 
tuhuse~~J.dver^ possesion— Limitation — Resumption. 

A heie Linds are held as rcmmieiaiion for six vices, the fact that no spi vices 
ln\c been pei formed does not of itself make the holding aclvexso. To make the 
holding al\ eise there must be a ’cfnsal to perfcum service or a claim to hold 
the lands free of service* 

SucoKD appeal from tlie decision of L. Crump, Assistant 
Judge of Dkirwar. 

Plaintiff was the desdi of the Narendra Mahal* 

In 1893 he brought this suit to recover possession of certain 
lands forming part of his deshgat imm lands. He alleged that his 
ancestors had assigned these lands to the ancestors of defend- 
ant No. 1 as rcmuneiation for services to be rendered in connec- 
tion vith the office of mulalik or deputy of the desai ; that up 

* Second Appeal, No, 891 of 1898, 

I 


1399* thocU v* Appu 15 ; PUlaput Raja v* Suriya Jttm ^ ; Tluwhurr y Mon* 

Pxmu^HQT- dill v* Mothoor Mohan Motvilnffl* 

i?. One rough test to determine whether the cause of action is 

the -ame or distinct, is to sec if the same evidence supports both 
claims — Soontsooiuleree Raben v. Golam Ali to. It is clear that, 
judged by this test also, the present suit is not barred by reason 
of the previous litigation. 

For the several reasons* set forth above, we hold that the 
District Judge was in error in dismissing the claim. We reverse 
his decree and remand the case hack to him for disposal on the 
meiils. 

Decree reveised and case remanded. 

(i) (lb 9 2) 15 Mad , 296 C*> (1873) 20 Cal*, W. 11 , 450* 

2) (1S35) 8 Mad , 520 (4) (1873) 19 Cal , W P , 141. 


Ib99. 

j La mary 23. 


TUB INDIAN LAW EFFORTS, [TOR XXIII* 


VOL. XXIII,] 


BOMBAY SERIES. 


to 1882 these sen ices had been rendered from time to time by 
the defendant’s family, but that latterly defendant No. 1 bad 
refused to perform any services, and was, moreover, unfit to 
perform them. He claimed that ho was, therefore, entitled to 
resume the lands. Defendant No. 1 pleaded ( inter alzu) that his 
ancestors had held the lands uninterruptedly for nearly 200 years ; 
that the suit was time-barred ; that ho was unaware that any 
sendees were attached to the land, that the plaintiff had never 
demanded performance of service ; and that he was willing to 
perform any services which the Court might direct. 

The Subordinate Judge held that the lands in suit formed 
pait of plaintiffs deshgutl vatan that they had been held and 
enjoyed by the first defendant’s family as remuneration for 
services rendered by them as muialils of the desai, and that 
such services had been duly pei formed up to 1882-S3. The 
suit was, therefore, not bai’red by limitation. 

lie passed a decree in plaintiff’s favour, awarding’ possession 
of the lands. 

On appeal, the Assistant Judge agreed with the Subordinate 
Judge in holding that the lands in dispute originally belonged 
to the plaintiff’s family ; that they had been assigned to the 
family of defendant No. 1 for services to be rendered as invta- 
lihs of the desai; and that they had always been ticated as 
forming part of the plaintiff’s deshgat ham lands. He found, 
however, that defendant No. 1 had held the lands without ren- 
dering any seivice for over thirty years, and was of opinion that 
his possession had become adverse, and that the plaintiff’s claim 
was, therefore, time-baued. He accordingly reversed the decree 
■of the Subordinate J udge and dismissed the suit. 

Against this dec sion, plaintiff preferred a second appeal to 
the High Couit. 

Inverahhj (with him Hand shah JeJianghshalt) for appellant. 

Branson (with him N. G. CJtandavarlar) for respondents. 

Parsons, J.: — The current findings of the lower Courts are 
that — 

1, the lands in suits originally formed part of the plaintiff’s 

deshgat inum lands ; 


Komab- 

GOWDA 

fJ. 

BHIMA3T, 


i 6 
I ji * 

J 4 4 * 1 ! ** 

mlwxMAMik 






004 



1899. 


KOMAU<r 

aowBA 

4 ?. 

Bbimaji. 





TKE IK D IAN LAW REPORTS. [VOL. XXIIL 

5, they were ."signed hy tto ancestor, o£ the plaintiff to 
the aneestors of the d,st defendant fee eeev.ee, to be rendeeed 
by the latter to the foimer. 

The lower appellate Court, however, differing from the Court 
of first instance, found that the suit to recover possesion of the 
lands was time-barred. In coming to this conclusion, the Assist- 
ant Judm has held that the mere non-reuder of any service 
made the possession of the defendant adverse. This is cleaily 
incoirect. The lands were held for service, and the fact that no 
service was performed would nob of itself mike the holding 
adverse. In this respect, render of service is on the same footing 
as payment of rent, and the principle laid down in the eases of 
Dcuhba v. Krishnam and Bttdesab v. HanwaaH (3) would he appli- 
cable. To make the possession of such lands adveise, there must 
be a refusal to perform service, or a claim to hold the lands free 
of service. The Subordinate Judge has shown conclusively that 
the defendant continued to serve as patil on behalf of the plaint- 
iff up to 1S82-S3, and that no refusal to serve was made till 
after that time, and his decision on the point of limitation is 
undoubtedly correct. 

In this connection, I notice the Exhibit 256, which is a docu- 
ment passed by the flint defendant to the plaintiff on the 24th 
July, 1880. In it tho defendant states that tho lands in dispute 
and others formed a pait of the chavrat lands of the plaintiffs 
flesh (jali vafiiii of Narendra Mahal and were continued to him 
(first defendant) as remuneration for doing mitalili service, and 
that he was liable accordingly to perform the service directed by 
the plaintiff by paying Ks. 100 as judi per annum for those 
lands, and he further states that not having performed the said- 
service or paid the judi so long regulaily and from time to time, 
and having humbly represented to the plaintiff that he would not 
thenceforth commit such default or act in such a way, and the 
plaintiff having agreed to appoint him to the office of patil of 
JSTarendra on condition of his regularly paying tho judi of the 
lands, in question as before, he proceeds to execute this karar- 
patra with his free will and consent with an agreement to per- 
ch (1879) 7 Com , 34 at p 39. H (1898) 21 Bom., 509 at p. 516. 
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form thenceforth the aforesaid duties with ability and pay the 
jndi regularly as stated above. This was admitted in evidence 
by the Subordinate Judge, but rejected by the Assistant Judge 
on the ground that h was not registered, I do not think that it 
is a document that required registration. It is merely a state- 
ment of past facts with a promise for the future to act in accord- 
ance therewith. No interest in immoveable property is declared, 
and no new rights or obligations are created by it. The docu- 
ment was admissible in evidence. The Assistant Judge says of 
this document that, if admissible, it makes it quite clear that 
service was actually performed. It shows farther, I think, that 
service was admitted and promised to be performed, and that 
there was no adverse possession. 

It only remains to notice the fourth issue, which related to the 
particular relief, out of those claimed, to which the plaintiff 
might be entitled. This was fully dealt with and found upon by 
the Subordinate Judge who awarded possession, but was only 
discussed by the Assistant Judge on account of his finding on 
the point of limitation. I am unable, therefore, to accept the 
opinion of the latter on the point. I think there should be a 
fresh finding thereon by the lower appellate Court after a full 
consideration of the evidence of the plaintiff himself (as to de- 
mand of service) and of the conduct of the defendant which will 
be found fully set out by the Subordinate Judge at page II of 
the paper book. We, therefore, ask the Judge of the lower 
appellate Court to record a fresh finding on his fourth issue and 
certify it to this Court within two months. 

Ranade, J.s — The appellant, desai of Narendra Mahal in 
DMrwar, brought this suit for the resumption of certain lands 
granted as remuneration for service as miitalik desdi by ap- 
pellant’s ancestors to the aacestors of respondent No. 1. The 
resumption was sought on the ground that respondent No, 1 had 
become unfit for such service, and refused to render service 
though asked to do so in 1882, There was also an alternative 
claim for rent and judi and local cess for three years. Respond- 
ent No. 1 claimed to be in possession of the lands for over 150 
years, and stated that he was not aware that any service had to 
be rendered for the same. IJe denied that any service had been 
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demanded of him, and said that he was ready to render ser\iee 
if it was proved that he was hound to do so. He finally denied 
any liability to pay lent or jndi or local cess. 

The second respondent and other defendants claimed title 
tinder respondent No. 1, The Oouit of first instance decreed 
the appellant-plaintiffs claim, holding that the lands were held 
by respondent No. 1 on service tenure, and that as respondent 
had refused to lender such «er\ice, appellant had a right to 
resume possession of the lands. In appeal, the Assistant Judge 
found that the lands in dispute belonged to the de<4i ; that they * 
were assigned by his ancestors to respondent No. 1's ancestors m 
connection with, and as remuneration for, the office of mutah/c 
desai; that respondent's ancestois rendered muiahh service 
thiity years ago, and respondent No. 1 himself officiated as patil 
ten years before the suit. He, however, held that this last duty 
was not peifoimed as mutahl , and that as respondent No. 1 
had enjoyed the lands without rendering any service for thirty 
years, respondent's possession was adverse to the appellant, and 
barred the claim. Finally, the Assistant Judge held that there 
was no c\idence of demand and refusal. The claim was accord- 
ingly dismissed. 

The principal point for consideration is the question of limit- 
ation. There can be no doubt that the Assistant Judge was in 
error in holding that the mere non-rendering of service for 
thirty years undoi the ciicum stances stated by him constituted 
adverse possession of the lands so as to bar appellant's claim. 

It has been repeatedly held that mere non-payment of rent by a 
tenant to his landlord does not constitute his possession adveise 
to the landlord. "When the relationship of landlord and tenant * 
has been established, mere non-payment of rent, though for 
many years, is not sufficient to show that the relationship has 
ceased. There must be affirmative proof to that effect — Rnngo 
Rail \\ Ahdool Gvjfoor (1 > and Pot esh N auxin v. Kassi ChmderU'* 

In the first case, rent had not been paid for over fifteen years, 
and a rent suit had been actually withdrawn. The *ame posi- 
tion was laid down by this Court in Gangabcn v, Kalapa^\ where 
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the landlord had been inamclar of the land, and the mam had 
been resumed in 185S, and the tenants, who claimed to hold the 
lands under a peimanent lease from the inamddr, continued in 
possession after the resumption for over twenty years, The 
Madras High Court has followed the ^ame ruling in Rungo Rail 
v, Ab'lool Guffoor W in Tuuchuria r & angumen^\ The mere fact 
that the lands in dispute are held on service tenuie makes no 
change in the relationship of landlord "and tenant : section 10o 
of the Transfer of Propeity Act expressly classes service with 
money or grain rents. The rulings in regard to rents apply 
with equal effect to service tenure lands. In Ectswcn a Doss v. 
jPmgavcmacluM i 3) , the zamimUv's right to resume lands held on 
service tenure was upheld. The portion of the judgment, which 
relates to the point of limitation, bears intimately upon the 
point now under consideration. The Assistant Judge has not 
found that tlreie has been, over and abo\c the omission to render 
service, any active assertion of an adveise light on the part of 
the respondent. On the contraiy, he has expressly found that 
service was regularly rendered thirty years ago, and some service 
was rendered within ten years previous to tiro suit. So far 
from asserting any adverse right, the respondent has expressed 
Iris readiness to serve, if it is proved that ho is bound to do so. 
The document, Exhibit 256, excluded for want of registration, 
may be referred to show that the service as patil was a part of 
the mitahki duties. Under those circumstances, we must hold 
that the respondent's possession has not been adveise, and that 
the claim is not barred by limitation. 

The statement in the judgment of the Assistant Judge, that 
there was nothing to show any demand and refusal in this case, 
was challenged by Mr. Inverarity, counsel for the appellant. 
The lower appellate Court laid down no issue on this point, and 
the Court of first instance has expressly found that there was a 
wilful default on the part of the respondent in the matter of 
service* In deciding questions about the resumptions of lands 
held on service tenure, the general principles to he observed have 


1890 . 


Kohah- 

GOWDA 

V. 

BhimaJI. 


(1) (1878) 4 Cal , 314 ® (1881) 3 Mad , 118, 

(3) (1890) 13 Mad , 361. 


608 


THE INDIAN LAW REPORTS. [VOL. XXIIl. 


Ktraiu- 

OQWDA. 

V. 

Bhihajl, 


tS99. 

Jammy 80 . 


“been laid down in Forbes v. Mecr Mahomed Taqiicc l \ followed in 
Bitmamamzu v. Ramacliench aram ( *K It is desirable that a clear 
finding should be recorded on the point before the right to claim 
resumption is enforced. The appellant asseits that he made a 
demand and that respondent refused to render service. The 
respondent directly challenges this position. We must, there- 
fore, send down an issue and regime the Assistant Judge to find 
whether there has been such a demand and refusal as to entitle 
the appellant to claim 1 ©sumption of the possession of the lands 
in dispute. 

Cl) (IS70) 13 M, I A , 438 (-0 (ISS1) 3 Mad , 307 

APPELLATE CIVIL. 

Bejon, Mi Justice Pat son* and Iil>. Justice Remade 
YAMUNABAI (oxvIoikalDlfendant), Appi llint, 0 . M ANUB A I (oeioinal 
Plaintiff), Besfondent * 

Hindu taw-*~Mattitenancv — Mamie name of dan jhlei in-law — Claim of daughter* 
zihdaw ag and self aeguhed property of he) fai\tr-in him %n hands of his heir s. 

The widow of a pic&eceised s>on, who lived in union with his father, lias a 
legal right to m liiPenance fioai her inoiihei in-law out of the self-acquhed pio- 
puty of the f tthei-m-Lw to winch Ins widow lias succeeded as his heir. A 
son’s widow has no kgil olun for m unto 1 a ice agiinst self -acquired propeity 
111 the hands of her faihei-in-Uw, but u hen such property deiolves upon Ins 
hciis, the danghtei-iu-hw Ins a clum c’gauibb it in then lands fox mam ten inco 
if her husband had lived in union with his fatlici. 

Appeal from an order passed by Rdo Bahadur V. M. Bo das, 
First Class Subordinate Judge of ShoUpur, with appellate power. 

Suit against a mother-in-law for maintenance. The plaintiff's 
husband Tatia was the son of the defendant and her husband 
Bala. Tatia had lived in union with his father Bala, but had died 
before him, Bala subsequently died, leaving no surviving issue, 
and his property went to his widow, the defendant. The plaintiff 
now sued the defendant for maintenance. 

The Subordinate Judge found that the property left by Bala 
was his self-acquired property and that the plaintiff had, there- 
fore, no right to maintenance out of it. He dismissed the suit 
without finding on the other issues in the case. 

* Appeal Ho 24 of 1898 from ordei. 
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Ou appeal, the Judge reversed the decree and remanded the 
case for a finding on the other issues. 

The defendant appealed against the order of remand. 

Daji Jbitji Khaia for appellant (defendant). 

There was no appearance for the respondent (plaintiff) 

Bah abb, J. : — The question of Hindu law raised in this appeal 
is whether the widow of a predeceased son, who lived in union 
with his father, has a legal light to claim maintenance from her 
mothcr-indaw when the latter succeeds as heir to her husband, 
who left only self -acquired property at the time of his death. 

The principle that a son’s widow has no legal claim £01 main* 
tenance against the self-acquired propoity in the hands or her 
father-in-law, has been affirmed in a series of decisions by this 
Court, as also by the other High Courts of Bengal, Madras and 
Allahabad- San tribal \ . Lurutvbai l > ; Kheh amani Dad v. Kashi- 
Path Das « ; Ganga B >L \ . Sdi Jl m 31 , Janli v. Hand Bam (L ' ; 
Kalu v. Ka&hihai alias Lahhmibca 5) . The obligation to maintain 
the \\ idowed daughter-in-law in such cases has been held to be 
only a moral and imperfect obligation, not enforceable in law. 
As against the fatlior-in-law, the right of the sou’s widow to be 
maintained rests, not on her husband being a co-member of a joint 
family, but on being a joint owner of ancestral property with 
his father— Mmsunut llemi Koocree v. Ajooclhya Pa shad 0 ; Sari- 
inbai v. Imxmihai (supra)-, Musammal lalli Knar v. Ganga 
Biskm <'>; Devi Pei sad v. Gunuanti Koer s \ 

While the nature of the claim of a widowed daughter-in-law 
for maintenance by tbe father-in-law lias been thus clearly defined, 
a distinction has been recognized by the High Courts of Bengal 
and Allahabad between the position of the father-in-law and 
those who succeed him as heir to hi 3 separate or self-acquired 
estate. The moial obligation of the father-in-law is held to he 
converted into a legal obligation when his self-acquired property 
devolves upon his heirs. Under certain circumstances and in the 

0) (187S) 2 Bora , 573. w R 882 f ^ 127, 

(1) (1868) 2 Bob. Ii B.j 13. (b) ( 1875) 24 W R ’ 47i * 

(» 1877) 1 Ml., 170. <■> B875) 7 K. W. P. H. C. lb, 261. 

(4) (lbSS) *11 All., m (S) < 1S9,:,) 22 0al, > 4l0 ‘ 
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hands of such heirs, such property is held liable to provide main- 
tenance to the widow of a predeceased son of the person who 
acquired the property when such son lived in union with him. 
This principle was first laid down in Bengal, and has been more 
recently affirmed by the Allahabad High Court — Rajjomonet/ 
Dossee v. Shibchunder MidlicW \ JanJci v. Nand Ram ^ ; Kamini 
JDassee v. Chandra Pode Mondle‘ 3) *, Deii Per sad v. Gunwanti 
KoerW. This same distinction was recognized and given effect 
to in this Court in Adhibai v. Cur sandal , where it was held 
that the self-acquired property of the father, when it descended 
to one of his surviving sons, was to be regarded as ancestral 
property, and as such subject to the obligations of ancestral pro- 
perty to provide maintenance to the widow of a predeceased son 
living in union with his father. The Allahabad High Court iu 
Janli v. Nand Ran declined to subscribe to the view that such 
self-acquired property became ancestral in the Hands of the 
original owner’s heir, but rented the liability on the ground that 
the heir in such cases took the property for the spiritual benefit 
of the deceased owner, and so taking it, the old moral obligation 
was turned into a legal obligation which could be enforced. The 
Calcutta High Court rested this distinction on the ground that 
the heir in such casos is under a legal obligation to provide, out 
of the estate which descend* to him, maintenance for the persons 
whom the ancestor was bouud legally or morally to maintain, and 
the lieir tabes the estate, not for his benefit, but for the spiritual 
benefit of his ancestor — Kheiraimni Bust v, KasHnahh Das^ ; 
Devi Per sad v, Gmwmti Koer; Kamini Dassee v. Chandra Pode 
Moi&le (supra). Though there is thus a divergence in the 
reasons given by this Court and by the Calcutta and Allahabad 
High Courts, the conclusion they arrive at is identical 

It was contended, however, that the mother-in-law did not take 
her Husband's estate as ancestral property as her husband was 
not her ancestor, and the ruling in Adhibai v. Cursandas did nob 
apply to the present case. 


(*> (1395) 22 Gal,, 410, 

< 6 > (1886) 11 Bom„ 199 # % 

(6 > (1868 } 2 Bern L, B., 15, 
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(» (1864) 2 Hyde, 103. 
® (1888) 11 All., 191. 
(3) (1889) 17 Cal., 373. 
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It is plain that the obligation cannot safely be 
the narrow ground on which it was made to rest j 
of Mr, Justice Farran in Adhibai v. Gursandas . 
in that particular case the property had descende 
who was a son of the deceased owner, but this i 
dent. The deceased Nathu left behind him a i 


sons. If he had left no sons, the widow woulc 


and in such a case, it could not with propriety be 
while the son of Nathu was bound to maintai 
wife, Nafcliu’s widow was not under any obligai 
property had not devolved upon her from her ance 
one of the reasons assigned by the Full Bench o: 
High Court for dissenting from the reasoning, 
the conclusion of the Bombay ruling. In the 
Allahabad High Court the defendants were a brc 
the mother-in-law of the widow-plaintiff. 

Quite independently of this circumstance, the w 
is in Sanskrit pitrayit , and is opposed to swarjit 
In the case of a widow or mother or sister succ 
the word piirarjit would obviously be out of p 
property, as technically defined, means propert; 
direct male line from a common ancestor, and th 
attaching to it distinguish it fiom self-acquired p 
property in the hands of the father was self-acqu 
moment of his death, it could not, immediate!] 
become ancestral m the hands of his widow. T1 
of self-acquired property, which are of imports 
partition cannot be enforced in regard to it by 
that the owner has unrestricted power of dis 
gift, or devising it by will. These incidents 
to it when the owner dies without making any 
then becomes the joint common pi opei by of the 
the sons share equally in it like any other an 
and no purpose is served by calling it aneest 
of the heirs. If the heir had been a testai 
the incidents of self-acquisition would protect 
even in his hands. Mr. Justice Farran Y( 
circumstance in his judgment (page 207), anc 



MMi 4l 


o Oi 


mere 


to 


i 


!ii 


f 4 J 


' *0 v‘, ' • 

. .. \ W u ■■ ■ 


THE INDIA-tT LAW REPORTS. [VOL. XXIII, 


a 


il 

l 

IS 

/li 

a 


1 

m 

1 


m s 


■ 

K 


i 

i 

1 

£ 



clear that he did not mean to lay any special emphasis 
in his use of the word “ ancestral/ 1 except to signify that it 
was inheiited property. In the case of Raijomoneij Rossee v. 
FiJilbcliunler Malltel the liability is mule to depend on the fact 
that the propci ty descents to the he' r. The burden is on the 
inheiitance in the ban Is of the h'-ir. In KliHru'naui T>asi v, 
Kashinath Bus Sir B. Peaco-k observed that the obligation is on 
the heir, for the estate is inherits 1 subject to the obligation of 
providing maintenance. Air. Justice Farran quoted these obser- 
vations with approval, and Inset his argument on them, and it 
is thus clear that no emphasis was meant to bo laid on the fact of 
the self -acquired property becoming ancestral after the owner’s 
death. There is thus no real divoigence between the principles 
laid down by the three High Courts in regard to this liability. 
'The mere fact that, in the present case, the heir is the mother-in- 
law of the widow, and not her brother-in-law, does not, therefore, 
as the appellant’s pleader contended, distinguish this case from 
the ruling in Atllribai'v. GumiwUs. If the son's widow has a 
claim for maintenance against the unobstructed rights of a fall 
heir, it cannot be maintained that her lights are not equally valid 
against the mother-in-law, whose mtciest is admittedly of a more 
] estricled character. 


It is nob strictly necessary, in the \iew taken above, to notice 
the eailier decisions of this Court, especially the ruling in 8aobiii~ 
lai’s case, where a contrary view has been suggested, and the 
claim of the son’s widow is made to rest, as in the Madras Presi- 
dency, solely on the fact of the existence of ancestral or joint 
property in which the widow’s husband had an interest. The 
older decisions of tins Court —Gfimclrabhagabai v. KashinatU l) ; 
Timmappa v, ParweshiammaW ; Uclaram v. Soiibalai®— went to 
the length of resting the right of the widow to maintenance on 
the faet of her actual destitution, independently of all questions 
regarding union or separation, or the existence of ancestral or 
self-acquired property. All these earlier cases were exhaustively 
reviewed by Westropp, C.J., in Satitribai v. Tniximihai, which 


ft) (18601 2 Bom. H. C Rep , 823. (3- (1838) 5 Bom. H. C. Rip., 1 10-(A C.Jf) 


t«S (1873) 10 Bom H, G, Rep., 483 
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was a Pull Bench decision, and they were either overruled or 
distinguished, and it was finally laid down that the right of the 
son's widow depended on the existence of ancestral property, or 
property of which the widow's husband was owner. The facts 
in that case, however, clearly distinguish it from the present. 
There was no union of interests between the widow’s husband 
and the defendants in that case. There had been a partition 
between the defendant (uncle) and the widow’s husband. This 
distinction is important, for on it the legal claim of dependent 
members of a family who are entitled to maintenance really rests. 
Manu enjoins the duty of supporting dependent members of the 
family. Narad enjoins the same duty' 1 ). So does Brihaspati 
quoted in Gurudas Bannerji’s Lectures (Tagore Law Lectures, 
1878, p. 210) The text of Sankha enjoins on the parent the 
duty of allotting maintenance to the childless wives of brothers 
and sons (3 h The widow-plaintiff in the case of Saviiribai v. 
Lux'mibai was not a dependent female member of defendant’s 
family, as there had been a partition between her husband 
and his uncle, the defendant. These and many more texts 
were noticed by Westropp, 0. J., who, however, constiued them 
as preceptive, and not mandatory. They would be preceptive 
in cases such as those of Saviiribai , i. <?., widows of separated 
kinsmen, but where there was no separation, as in the present 
case, it would be straining the texts too far to hold them 
to be preceptive only. Westropp, C. J, in his judgment notices 
the text of the MayuMia, where the Gum (including father-in- 
law) is expressly enjoined to give maintenance to his son's widow 
where there was no separation of interests. This distinction of 
union or separation is thus very material, and the ruling in 
Saminbai v. Luximibai must bo consideied as specially limited to 
the circumstances of that case where the widow was the widow 
of a separated son or nephew. The right of female dependent 
members to be maintained out of the estate prevails even against 
the king who succeeds to the estate by escheat — Mmstmnt Golab 
Koomour v. The Collector of Benares*®, The considerations of 
natural equity and social justice, noticed by Mahmood, J., towards 

W Jolly’s Translation, Cli, 13. ( 2 ) Coltbroolce, Vol. 2, S3S. 

(3) (1817) 4 M. I. A., 240, 
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1£0& the conclusion of Ins judgment in Jan fa v. Ncmd Ram, seem also 

Yahunabai to he ver y appropnatc m the case of the widow of a predeceased 
MijfOFAi. 8011 dying in union with his father* 

On tho whole, therefore, we must hold that the respondent's 
light to claim mauitonmco must he allowed as against the appel- 
lant, her mothex -in-law, as m her hands the propeity is subject 
to the legal obligation of maintaining the widowed daughter-in- 
law whose husband was united in interest with his father* 

Wo dismiss the appeal with costs on the appellant. 

Appeal dismissed* 


APPELLATE CIVIL. 


Before Mi Justice Faisons and Mi Justice Ranade* 

1899 BAMCHANDBA YITHAL BAJADH1KSIIA and others (original De- 

Jelrwry 9. xendants), Atpeuamts v. SHEIKH MOB ID IN {original PlaiotxtD, 
Beseondent,* 


SHEIIOT MOHIBIN (original Plain tiit), Appellant, v* BAMCHAN- 
DBA YITIIAL B AJ ADHIAk SIT A and others (original Detend- 
ants), BESrONDENIS * 

Limitation Act {XV of 1877 ), Poll II , ArU 134 — MoUgagc— Purchaser from 
moifgageo — Necessity ofpo&sessiM in oulei to validate iutnsaciion as against 
original moi tgagoi 

A poison purchasing oi taking a mortgage from a mortgagee believing that 
lie is getting a good title must have possession of the piopeity foi the statutory 
pei iod in oidei* to validate the transaction as against the ongmal mortgagor 
under aiticle 134 of the Limitation Act (XY oi 1877) 

Second appeal from the decision of Thakurdas Mathuradas, 
Assistant Judge of Ratndgixi, amending the decree of Rdo Saheb 
Vishvanath Yaikunth Yagh, Subordinate Judge of Yengnrla, 

Suit for redemption. The lands in question belonged to the 
Benges, who mortgaged them with possession to the Rajadhiak- 
shas in 1840,1856,1859. The Bajadhiakslms divided the mortgaged 
lands among themselves, and Balaji Rajadhiaksha in September 
and October, 1877, mortgaged Ins share of them to one Kamai 
(defendant No* 6) . Balaji, however, xetained possession, but, after 
# Cross Second Appeal Nos. 493 and 492 of 1398, 
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his death, his widow mortgaged the same lands again to Kamat 
(defendant No. 6), and gave him possession. 

The plaintiff was the purchaser of the equity of redemption in 
these lands fiom the Benges, and m 1890 he brought this suit 
for the redemption of the moitgages of 1840, 1856 and 1859, 

It was contended on behalf of Kamat (defendant No. 6) that the 
plaintiff could not recover possession of the land without paying 
off his two mortgages of 1877 as well as the earlier mortgages 
which he sought to ledeem, and he relmd on article 134 of the 
Indian Limitation Act (XV of 1877). The lo^e* Courts dis* 
allowed this contention on the ground that Kamat had not 
obtained possession more than twelve years before suit, and held 
that the plaintiff might redeem the early mortgages without also 
redeeming the mortgage 3 to Kamat. 

The defendants appealed. 

Ghanashcm V. Nadleanii for appellants (defendants) We 
knew nothing of the earlier mortgages. We are bond fide pur- 
chasers for value without notice. The plaintiff cannot take 
the land from us without paying what we have advanced on its 
security. Article 134 of the Limitation Act does not require 
that the purchaser should have possession from the date of the 
purchase. We took actual possossion in 1883, but previously to 
that our mortgagors held possession under kabuKyat. Their 
possession was our possession— Yesn Ballrishia Lahh* 

man ® , Maluji v. FahrcJiand 2 K 

II . G . Coyaji , for respondent (plaintiff) -The lower Courts 
have held that the defendant as moitgagoe had no possession 
until 1883. That is a matter of fact, and tho finding must be 
accepted. Aiticle 134 does not apply except where possession 
has been enjoyed. It refers to a suit to recover possession. 
Possession is implied. Possession for twelve years gives the pur- 
chaser a right as against tho original owner, but if the purchaser 
has not had possession for that term, the original owner need 
not regard the transactions at all —Radanath v. Gisborne® ; 
Muihu v. KambaUnga^K 
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Rvnwde, J. Most of the points raised in these cross appeals 
were disposed of by ns in the course of the arguments urged 
on both sides. Mr. Ghanasham, pleader for the appellants 
in Appeal No. 498, however, laid considerable stress on the 
point of limitation. The facts i elating to this contention, as 
they have been found proved by the Couits below, may bo thus 
briefly stated. 

The lands in dispute weie proved to have belonged to the 
Renges, who mortgaged them with possession to the Raja- 
dhiakshas in 1810, 1856 and 1859 (Exhibits 115, 16, 147). 
The Rajadhiakshas divided the mortgaged lands among them- 
selves, and Balaji Rajadhiaksha mortgaged hi* share in these 
lands and other property to the original defendant No. 6, Kamat, 
in September and October, 1877, under two separate deeds, 
Exhibits 809, 810, and the same Rajadhiaksha’s widow passed 
ft third mortgage-bond m January, 1883 (Exhibit 311). The 
lower appellate Court has found that the first two mortgages 
by Rajadhiaksha to Kamat were without transfer of possession 
till 1858, till which time the lands were in the possession of the 
Rajadhiaksha. 

It was, however, contended on behalf of this appellant (ori- 
ginal defendant No. 6) that ho had aright to require the res- 
pondent-plaintiff, who sued lor the redemption of the original 
mortgages effected by the Renges with the Rajadhiaksha, to 
redeem also the later two mortgages of 1877 effected by the 
Rajadhiaksha with Kamat* It was contended that under aiticle 
134 of the 2nd Schedule of the Limitation Act, Kamat was a 
purchaser for value from the Rrjadhiaksha ■without notice of the 
prior mortgage, and as the mortgages of 1877 wore passed more 
than twelve years before the suit of 1890, the respondent-plaintiff 
could not recover possession of the lands without paying these 
two Rajadhiaksha^ mortgages as well as the eailicr Benges’ 
mortgages. A similar contention was raised on behalf of the 
Other Kamat appellant, original defendant No. 16, whose mort- 
gage-bond was passed in 1878. The lower appellate Court dis- 
allowed these contentions on the ground that as these two ap- 
pellants did not obtain possession under their mortgages more 
than twelve years before suit, the respondent-plaintiff had M 
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right to redeem the lands from the mortgage-debt of Ranged 

bonds without being subject, at the same time, to redeem Raja- JUmciiaisdea 

dhiaksha’s mortgages, Sheiot 

Momma* 

Mr. Ghanasham contended that the lower appellate Court 
ought to have held that the two moiigages of 1877 of defendant 
No. 6 as abo the moitgago of IS 78 of defendant No. 16 were 
moiigages with possession, and that any how, as they weie exe- 
cuted more than twelve years before the redemption suit* they 
were entitled to the protection of aiticle 131 being purchases 
for valuable consideiation. H s contention was that the limit- 
ation in such cases commences from the date of purchase (1877 
and 1878), and that tiausier of possession wasimmatenal, though 
m this case the Rajadhiaksha had passed rent notes on the date 
of mortgage-bonds. The lower appellate Court has relied 
chiefly on the authority of the ruling in Malvjh v. FcilircJiand ly , 
in which it was laid down that until the defendants held posses- 
sion under their mortgage for the full period of twelve years, the 
plaintiffs could disregard their mortgage and recover possession, 
notwithstanding its existence, by paying off the original mort- 
gage. When the defendants Nos. 2 and 8 (in that case) had 
held possession under it for twelve years, aiticle 131, coupled 
with section 28, would validate it, and the plaintiff would be de- 
barred from recovering possession disregarding the later mort- 
gagee’s mortgage. 

In the present case, the possession of the Kamat appellants 
has not ripened into advene enjoyment for twelve years, so as to 
validate their mortgages, in a way to bind the respondent-plain- 
tiff to redeem them. The case, therefore, clearly falls within the 
scope of the ruling referred to above. 

It was, however, pressed upon us that the wording of the 
article takes no account of possession and speaks only of pur- 
chase, and as the Kamat purchases were more than twelve years 
old, the want of actual possession by them before 1883 was of no 
consequence. It thus becomes necessary to consider this point 
more fully in reference to the principle given effect to by the 
judicial enlargement of the scope of article 134, and the elect- 

CD (1896) 22 Bom,? 225. 
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sions jjassecl upon that article, Article 134 relates to suits for 
recovery of possession of immoveable property which is bequeath- 
ed or conveyed in trust or mortgaged, and is afterwards pur- 
chased from the trustee or mortgagee for a valuable considera- 
tion. In so far as the article refers to trustees, it must be read 
along with section 10, which also relates to trustees, and permits 
mtni epic, trust to follow trust property in the hands of trustees, 
or their assigns (excepting assigns for valuable consideration), 
lhis exception lias obvious reference to the same class of consi- 
derations as arc given effect to in article 131 in respect of suits 
for possession. Unless the assignee for valuable consideration 
has possession, it is plain that trust property cannot be followed 
into his hands, and similarly, unless the purchase is with posses- 
sion, the mortgagor owner has no notice, and no means of know- 
ing any breach of the trust, and no suit can lie for recovery 
of possession from the alienee. The purchase generally must, 
therefore, be with possession. More especially must this be the 
case where the purchase is a purchase sub mo do, and is, in fact, a 
mortgage as in this case. 


In all the cases where the rights of purchaser have been given 
effect to, the purchasers or mortgagees had possession. This was 
the ease in Yesu v. Balkris7im r > where the status of mortgagees 
as purchasers under article 131 was first recognized. The same 
was the case in Banda v. Vitim'®, where the word “ purchaser ” 
was defined, in the words of their Lordships of the Privy Council 
m Raclanalh Doss v. Cfisbomc ci?icl QoS®, as one who purchases 
what is do facto a mortgage upon a representation, and in the 


belief that be is purchasing an absolute title. Possession was 
also admitted in the case of the auction purchase which was up- 
held in. Mutfou v. Kambalhiga'^. Both on principle and prece- 
dent it is thus clear that the purchaser from a mortgagee of what 
is represented and believed to be absolute right must be a pur- 
chaser with possession. His possession is an essential element of 
this purchase sub modo, which alone can make the purchase valid 
as against the true owner after twelve years’ enjoyment. 


® (1871) 14, M. I. A., l. 
« (1889)12 Mad., 310, 
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This point becomes still more clear when it is borne in i 
1 that the same article 134 refers to alienations by trustees. T 

| like alienations by mortgagees, arc protected after twelve y< 

| possession. In the case of alienations by trustees, unless t 

[ is a transfer of possession to the alienee, the transaction w 

; be incomplete and of no effect against the cestui q?ce trust . 

\ *■ ruling in ManiUal v. Manchersh Dinsha a) refers to such ali 

[ tions by trustees. So far as that ruling related to the cjues 

j of bona fides , article 134 has rendered ali inquiry unnecess 

1 ^ hut the element of possession was then, as now, necessar 

validate the purchase as against the true owner. The alienal 
j . of temple property, which weic the subject of dispute in 
, mony Singh v. Jagabandhu Itoy {2) and S aged nr Raja Gliowd 

| v. 6 our Mohmi Das ( -\ also involved transfer of absolute i 

| and possession. It is also clear that under English la\ 

and 4 Vic., C. 27, Sec. 25, which coriesponds to article 1 
possession by the puiclia c er for valuable consideration fox 
statutory period of property conveyed in breach of tru 
necessary to validate the trust as against the cestui que in 
\ In English law, mortgages are effected in the form of purch£ 

i and the law of trusts governs to a large extent the equil 

' relations between mortgagor and mortgagee. The Indian 

i has followed the English law in this respect, and this ana 

( of trusts makes it clear that when the purchaser from the u 
gagee is under the belief that he is purchasing an absolute i 
there must be an enjoyment of possession for the state 
period to validate his purchase as against the original mortgi 
The Courts below have, therefore, correctly applied the law, 
^ ^ we confirm the decree of the lower appellate Couit. Cos 

h each appeal on the respective appellants. 

h - Decree confirm 

I 

I (l) (1876) 1 Bom., 269. iS> (IS97) 21 Cal., 418. 

I ** (2) (1896) 23 CaL, 636. (*9 Lew in on Trusts, p. 633, 5tl 
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fiefye Mr. Justice P arsons and Mr. Justice llumde* 
YIPiUPAKSIIAPPA (obiginal DprLNDiMT No. 1), Afpellvnt, v . Bill- 

IJAPPA AND ANOTHEB (OBIGINAL PLAINTirrs), P^uSPONDENIS^ 

Minor— Suit on behalf of minor— Decree — Compromise of decree by next 
fnencl — Application to set aside compiovnse — Modes of impeaching the decree 
—Practice— Pi ocedu re — Civil Proceduu Code ( ict XIV of 1882), Sec. 462. 

Wheio a decieo to which a mmoi n a paitry In* b en eoTipiomisGl with leave 
of tlio Ootui gLantel v idoi section 462 of the Civil Pioc^auie Code (Act XIV 
of 1882), the oompioimse cannot bo sub'nqyently re opened by tlioOomt^ro^io 
mota on the giound that it give the minor loss proneity than lie was entitled to 
under the deciee. The moles in winch such an order can be impeached are, at 
the most, two, namely, by rovie* oi by suit. 

Appe iii from the cleeibion of Rao Baha/lur Mahadeo Shridhar, First 
Class Subordinate Judge of Sliolapur, 

The plaintiffs, by their mother and next friend, sued for partition 
in 1835, and on 21st December, 1807, obtained a deciee for their 
shares In execution eeitabi piopcrty m pos-e^s on of the defendants 
ms attached. On the 13th June, 1838, the plaintiff Shidappa, who 
described lihnself as then of age, and Ins biother I'Usappa (the co» 
plaintiff!) by his guaidians (Ins mother and brother) applied to tho 
Couit to release the attached property and restore it to the defendants, 
stating that they (the plaintiffs) had adjusted tho decree on the 6th 
June, 1898, and taken \ ossession of the propeiiy given to them under 
the adjustment, and hal no further claim, against the defendants. 
The Couit granted the application and ordeied the dculchd st to be 
struck off the file after icstormg the attached properly to the 
defendants. 

On the next day (14th June, 1898) one Nijlingappa, a sti anger to 
the suit, alleging himself to be interested in the plaintiff*, applied 
that the dark hast should be restored to the file and that further 
inquiry into the matter should be made. He stated that it was not 
true that Shidappa had attained his majority, and alleged that the 
guardian had been deceived, and that the adjustment had been made 
in fraud of the minors. 

The defendant Virupakshappa opposed the application, contending 
that Nijlingappa had no authority to move m the matter ; that the 
# Appeal Xo, 88 of 1898 * 
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i statements made in his application were untrue ; that the adjust- 

I ment o£ the decree had been honestly made and communicated to Vieupak- 

[ the Court which recognized it ; that the adjustment was beneficial shafpa 

j to the plaintiffs ; and that the Court had no power to go into the Shfdappa, 

matter after the darkhd^t had been struck off the file and the whole 
execution proceeding concluded. 

The Judge held that the adjustment of the decree ought not to be 
recognized and that the execution should proceed. The following is 
an extract from his judgment : — * 

<e I think I cm entertain Nijlingappi's application. The application by plaint- 
iff No, 1 and Nilgangiva was granted and the darJcM^t was ordered to bo struck 
off, but the fact that the decree was compromised on behalf of minor plaintiffs by 
their next friend and mother does not appear to have been brought to the notice 
of the Court* The application appears to have been considered as made under 
section 257 of the Civil Procedure Code, It is, therefore, open to me to inquire 
whether the decree was adjusted and the plaintiff’s mother received the money 
and property under the adjustment with or without the leave of the Court, or 
whether the minor’s interests have not been prejudicially affected. I am also of 
opinion that I can make this inquiry propfio motu , or on the application of any 
person interested in the welfare of the minors. 


u t 

Bill ! 


ec There is no evidence in this case to show that the plaintiff No. 1, Shidappa, has 
attained majoiity. Under the Civil Procedure Code it is his right to elect io 
prosecute the suit as a major, and till he has exeioised this right he is to he 
treated as a minor. Plaintiff No. 1 is not only not piovel to have an hod at 
man's estate, but has made no application electing to be t mated as a major. 
I am also of opinion that the adjustment of the decree cannot take effect as 
regards plaintiff No, 1* 

<f Theie remains the fiist iss xe (namely, whether the adjustment of the decree is 
beneficial to the minor plaintiffs) and that is easily disposed of* The darl hast 
gives the plaintiff’s property of less value than that they wero entitled to under 
the decree. A comparison of the decree with tho parkhat makes this clear.” 

Defendant No. 1, Yirupatshappa, appealed. 

Datiatraya A. Idganji for the appellant (defendant No* 1) 

The Judge was wrong in treating the application of the 13th June, 
1S9S, as one under section 257 of the Civil Procedure Code. The 
fact that one of the applicants was a minor was apparent on the face 
of the application. The adjustment was not only certified to the 
Court ; the leave of the Court was asked for and granted* This was 
sufficient compliance with section 462 of the Civil Procedure Code — 
Usman v. Gyanu&K Shidappa described himself as having attained 
a) P. X, 1891, p. UL 
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full age • the proceedings taken by him on liis own behalf were not 
invalid — JDoorga Mohim Dass v. Tahir Ally The adjustment was 
conclusive as against him. There was no evidence to show that he 
had not attained majority. The entertaining of the . application of 
the 14th June, 189S ; and the .subsequent inquiry were ultra, vires. 
There is no provision of law enabling a Court proprio motn 9 or on the 
application of a person describing himself as interested in the wel- 
fare of the minors, to open up an adjustment duly sanctioned by the 
Court — Karmali v. Bahiffllhoy® ; Mirctli v, Ttelimooblioy'^ j Eshaii 
Glum dr a v. Nundamoni Dassee $ ; Bibee Solomon v.Abdool Azeez®. 
Ths only mode of doing so is by review under section 623 or by suit 
under section 11 of the Civil Procedure Code. 

The mere fact that the adjustment allotted property of less, value 
than that granted by the decree; does not show fraud. The family 
property consisted of large outstandings and included bad debts. 
The plaintiffs were paid in cash;, and an allowance was made in our 
favour, because we undertook the risk of recovering the outstandings 
and bad debts. This was, we* submit, a fair arrangement. 

There was no appearance for the respondents (plaintiffs). 

PabsoxS; J. : — The Subordinate Judge; no doubt; acted hastily 
in granting the application of the 13th June and striking off the 
iUrJchasi without enquiry,. He says that the fact that the decree 
was compromised on behalf of the minor plaintiffs by their next 
friend and mother; does not appear to; have been brought to the 
notice of the Court; but • that fact was apparent on the face of the 
application itself; and the Subordinate Judge should not have sanc- 
tioned the compromise without being satisfied that it was bond fide 
and for the benefit of the minors. Nevertheless -the fact remains 


I 




to have been granted under, section 462 of the Civil Procedure Code. ’ 
It wasniot; therefore; we think, a matter that the Subordinate Judge 
could re-open propria motib as he has done and set aside his order on 
the more ground that the compromise gave the minors less property 
than what they were entitled 'to under the decree. 'The modes in which 
such an order can be impeached have been fully discussed in the case 

0) (1S94) 22 Cal.’ 270. ! (3) (1891) 15 Som;, m, * , 

( 2 ) (1888) 13 Bom,, 187. - - . * - CD (1884) 10 Cal., 357, y 

(5) (1881) 0 Cal., C87. . . . ■ 
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©£■ Karmali BaMmbltoy v. JRaMmhhogW and in the cases therein 
cited, and resolve themselves into two at the most, viz., by review or 
by suit. In the present case no suit has been filed, and the minors 
have not approached the Court at all to ask for relief, so that we 
cannot treat the proceedings of the lower Court as taken, upon an 
application for review of the order. 

Y\ r e must reverse the order of the 15th October, 1838, as made with- 
out jurisdiction, leaving the minors, or some one legally competent to 
act on their behalf, free to take such steps as they may be advised to 
take, if they wish to have the order of- the loth June set aside. 

Order reversed . 

(i) (3S83) 13 Bom,, 137. 
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Before Mr. Justice Parsons , Acting Chief Justice, and Mr. Justice llanade. 
BATANLAL (original Bn - end ant No. 3), Appf.llnat, v. BAI GULAB, 
(original Plaintiff), Kespondent.^ 

Civil .Procedure Code (Act XIV of 1882), Sac. 231 — Application fur ■ execution 
J)>j one of several joint decree-holders —Order refusing to alloy: execution hj 
one of several joint decree-holders — Appeal — Practice. 

4 No appeal lies against an order . under section 231 of the Code of Civil Proce- 
dure (Act 'XI Y of 1882), refusing to allow one of several •joint deeree-liolders to 
execute a joint decree. 

Appeal from the decision of Rao Bahadur KB. Marathe, First 
Class Subordinate Judge of Surat. ’ ’ 

One Ratanlal Rangildas and Utamram I tchoram traded toge- 
ther in partnership in Bombay. 

Utamram was charged with criminal breach of trust in respect 
of certain jewellery’ entrusted to him for sale by one Bai Grulab 
of Surat. * ■ 

In execution of a search warrant issued by the First Class 
Magistrate of Surat, the Police seized the jewellery from the 
accused's partner,. Ratanlal, and produced if before the Magis- 
trate. ' \ ' .v cj'yi'fpi \ | 

* Appeal, No. 104 of 1898 
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The Magistrate, after trying the case, discharged Utamram 
and passed an order directing the jewellery to be handed over to* 
the complainant, Bai Gulak 

The High Court set aside this order and directed the jewellery 
to be restored to the possession of Ratanlal from whom it was- 
takenTb 

Thereupon Bai Gulab filed a suit, No. 247 of ISO 2, to establish 
her title to the jewellery in question, and for an injunction re- 
straining Utamram (defendant No. 2) and his partner Ratanlal 
(defendant No. 3) from taking away the property from the 
Magistrate's Court. Pending this suit the Ndzir was appointed 
receiver of the property in dispute. 

The Subordinate Judge decided the suit in Gulab's favour,, 
awarding her possession of the property. 

In execution of this decree the Nazir handed over the pro- 
perty to Bai Gulab. 

In appeal the High Court reversed the decree of the Subor- 
dinate Judge and dismissed Gulab's suit with costs as against 
Utamram and Ratanlal (defendants Nos. 2 and 3), 

Thereupon Ratanlal (defendant No. 3) alone applied for execu- 
tion of the High Court's decree for costs and for restitution of the 
jewellery handed over by the Nazir to Gulab (the plaintiff). 
This application was resisted by Utamram. 

The Subordinate Judge rejected this application, holding that 
Ratanlal alone was not entitled to execute the decree of the High 
Court, which was in favour of both him and Utamram jointly. 
He referred them to a separate suit to determine their respect- 
ive rights. 

Against this decision defendant No. 3 appealed to the High 
Court. 

Hamdatt F. Demi and G. 8 . Rao for appellant. 

If. Jf. Mehta and JST. M. Javheri for respondent. 

PabSojts, J. The decree of the High Court, sought to be exe- 
cuted in this case, was certainly a joint decree in favour of the 
«> (1892) 17 Bom., 74a 
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defendants Nos. 2 and 3, since it reversed the decree passed by the 
Subordinate J udgo, First Clas^, and ordoied the suit against 
them to be dismissed with cost^, thus entitling them to recover 
their costs jointly and also to obtain the restitution of any thing 
taken from them under the reversed decree. It is admitted that 
they were partners at the time of the decree, and presumably, 
therefore, the ornaments taken fiom them (or rather fiom the 
.Nazir v> ho held th A m on their behalf) weie their joint property. 
This being so, the older of the Court refusing to allow the decree 
to be executed bj T the defendant No. 3 alone must have been passed 
under section 231 of the Code of Chil Procedure, and no appeal 
lies against that order. See Ba> Kashi v. Chvmlal YishvcniatM l) . 

In the pieseut case, the defendant No. 2 ha^. himself come for* 
ward and directly impugned the right of the defendant No. 3 to 
alone execute the decree, and the Subordinate Judge has referred 
them to a civil suit t:> deteimino their respective rights. This 
he had a discretion to do, and we see no reason to interfere. The 
case of Laics krai Ammali v. Po i a ass a ^ cannot be said to be in 
point; for, here the contest is essentially one between the two 
joint decree-holders. It has been argued before us that at any 
rate the lower Court should have ordered the decree to be 
executed so far as to take the ornaments out of the possession 
of the plaintiff and recover the amount of the costs, and should 
then hold the same for the benefit of whoever may ultimately 
be found to be entitled thereto. No doubt this is a sound argu- 
ment, but up to the present that Court has not been asked to do 
this. It will be time enough to come here when that Court has 
been asked and has refused to do so. We dismiss the appeal 
with costs. 

Jj>2)oal dismissed, 

O) P. J , 1890, p, 219. (2) (189S) 17 Mad , 394 
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TESTAMENTARY AND INTESTATE 
JURISDICTION. 


JBtfore Mu Justice Stealing . 

1SOO* MOWJI RITAEAMSEY, Pi UNTirr, v. NEMCH VNI) NAEANJI usn> 

UtO ('ll 38, OTHERS, DiriNDANTS. 

Practice — Commission — 'Application ’by a defendant (tcuccdo/) to examine 
nitncbscs on commission — Cml Pioceduie Code ( Act AT/I' o/'ISSi), Cliap- AX\* 
Where a defendant (ca\ eater) applied foi the issue o£ a commission to examine 
■witnesses, the Judge having regard to tiro ca-arrastai ccs of the case and to tire 
principles laid down, m Bei dan v Gicenioood O refused the application. 

Ted plaintiff applied on the 5th December, 1S9S, for letters of 
administration to the estate of one Vassonji Ilarrakchand, who 
xv as alleged to ha T7 c died intestate at Porbandar in KathUwar on 
the 15th December, 1891. In his petition he alleged that he was 
one of the three nephews and heirs of the deceased, and that 
there lias no other nearer relathe living. 

On the 21st December, 1898, the defendants Nemchancl Naranji 
and Bhhnji Ramclas filed a caveat, alleging that the deceased had 
left a will, and that they were the executois appointed thereby. 

On the 10th January, 3899, another caveat was filed by the 
defendant Kalidas Vandravandas, also stating that the deceased 
Vassonji had left the will alleged by the othei caveator Nemehand 
Narairju He further alleged that by the said will Vassonji had left 
Ins propel ty to his wife Mankuveibai, who had accordingly taken 
possession of it and enjoyed it until her death in January, 1S9S ; 

( that she left a will whereby she appointed him (KaliJas) and one 
Deychand Ramclrand his executors. He claimed that all the 
property of Vassonji which had como to Mankuvubai had now 
vested in him and his co-exeeutor* 

The original will was not forthcoming. Each caveator alleged 
that it was in the possession of the other, and that he himself 
had only a copy of it. 

, The defendant (caveator) Nemehand now applied for a com- 

mission to Porbandar to examine the persons who, he alleged, 

* Testaiuentai y Suit, Ko. 1 of 1S99. 

s | V) (1880) 20 Ch. D , 764, foot-note (3). 
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were witnesses to the will and who would prov 
obtained a Judge’s summons on 28th Eebruai 
the plaintiff to show cause why a commission < 

J\1 acpherson for the plaintiff showed cause. 

Towudes in suppoit of the summons. 

Vkcaji for the thiid defendant. 

Starling, J. In this suit the plaintiff, M< 
one of the nephews and ie\ eisionaiy heirs of th 
Ilarrakchand, seeks for letteis of admini 5 trs 
estate on the death of the widow, his aunt. 

The fust two defendants lia\e filed a ca\ 
that the deceased dil not die intestate, bul 
thiid defendant Kalxdas Yaiidiavandas files a i 
ground. The wdl, howc\or, is not fortlieo 
defendants alleging that it is 01 should be i 
ill o other, and both seU alleging that they po 
will, the two copies, how c\ er, differing from 
impoitant point at least. 

Under these ciicumstances the first set of d< 
a commission to Poi bandar to examine their 
toce, but on inter* ogatoiies in order to pi owe 
contents of the will, on the ground than they c 
attendance in Bombay, an application wdiieh : 
plaintiff. 

The case of the defen lants as to the e\iston 
the face of it, auspicious, and to make it in- 
offered on Satuiday to examine to-day two wit: 
being the same Kalidas Vandravandas men 
were stated to he in Bombay, it was announced 
tiway by the morning tiain. Saturday w r as 
Vandravandas to be the day for the heaiim 
for he had instructed Mr, Yiccaji on his be 
summons had not been seived on him, and i 
that an order for the examination de hem e& 
in Bombay would have at once been made, 

I adjourned the hearing till to-day to 
into the English 'cases, and I have done so, 




Kbuchaiu). 
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tLab the case of Berdan v. Greenwood® lay? down a number of 
principles which aie directly applicable to the pi esent appli- 
cation. That was a case in which the plaintiff applied for hi* 
examination on commission on the ground that he was suffering 
from fatty degeneration of the heart and that a passage across 
the channel would \my probably cause his death. I will refer 
to the principles laid down by the Court of Appeal in that case 
(pp. 785, 766 and 768). BaggalUy, L. J., «aid 
« We must regal <1 the intciesis of justice, the intucst of tho defendants ns well 
ns that of the plaintiff, and of couiso wo mi si consider the nr toe of tho issues 
-ninth aie tosed m the pleadings. 

“ One can well imagine the extreme hupoi tenet to tho dtfoi dau J s, in a eeso of 
this kind, of hating the fullest opportunity of thoroughly investigating tho e.an« 
and testing hy cioss-cxamination tho witnesses, who are called. 

“I am tery unwilling to espies any opinion upon tho question which lus 
been so much aigued, tho credibility of General ha dan, but in considering 
whether tho examination of a nil ness should be taken hy commission, we rnus 
have rcgwl, at any toe, to the polity cl his not l.ung a credible Witness 
H the witness is a credible witness, it is hardly nn+enol whether he gisfo ns 
aidenee bha voce in Comt or before a commission, oi bj affidyut, or m eny 
other form. Bit we must asunno the possibility of Ins not being a ciolibh 
nitno's, and then it becomes of the most cvtiene impoitarco that tl e jury or 
the Conit which has to dec do the question should hue the opportunity oi seeirg 
the demo mom of tho witness, a, d obseii rag the W in winch the ia,ious qi es- 
tions which aie put to him in cress evunmatiou i - mswacd.” 

Cotton, L. J., said : — 

< But we ought to consider not mutly whit the plaintiffs ease icquiies, but 
what justice to the defendant as well as to tho pi untiff icquires. And in such 
a case as this it is, in my opinion, eminently important that the demeanour of 
the witness should bo seen and his pi etiso answers to the questions put to him 
should be heard bv tho Judge, or the Judge and jmy. who have to decide the 
case, and that the" defendants should have the fullest opportunity of eioss- 
exarainlng him, they being really only able to do that effectually when the w itness 
is in Court, and his dotneanoui, and tho way in which he answers the questions 
etui Le judged of by tbe Judge and by tbo jury. 

Kow taking Into account tli6 case of tlio plaintiff and also that 
of the defendants, taking into account the fact that the will itself 
is not forthcoming, and that the copies which are alleged to exist 
do not agree with each other, and taking into account the fact. 

j CD (1880) 20 Ch. D , 764, foot note (3). 
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-that these witnesses will not give their evidence nor he cross- 
examined vivd voce (the last a point much relied upon in In re 
Boy&c, Croft on v. Crofton) 0) ; taking also into account the fact that 
two of the witnesses now sought to be examined on commission 
have recently been in Bombay and only went away on last Satur- 
day morning, so that it is evident that, if the applicant had been 
so minded, he might have had them examined here de bene esse 
last week : also taking into account that it is not clear on the 
affidavits that it will be impossible to get the witnesses to come 
to Bombay for the trial, or that the applicant may not be able 
to examine some of them de bene esse in the meantime, if they 
should visit Bombay, (for it is e\ ident that some do come here from 
time to time), and applying to these facts the principles laid down 
in the cases I have already cited, I have come to the conclusion 
that it is not in the interests of justice that these witnesses should 
be examined in the way it i» proposed, and that, using a judicial 
discretion, it is my duty to refuse to grant the commission asked 
ior* 

The summons will, therefore, bo dismissed with eostb. Counsel 
certified for. 

Simmons discharged * 

Attorneys for plaintiff ' Messrs. Mansahlal, Dctmdar and Co . 

Attorneys for defendants:— Messrs. Bickmll , Merwanji and 
MolilaL 

(I) (18 S 2} 20 Ob. D fJ 760. 
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.Before Mr. Justice Stalling, and , m appeal, before S>rL Jenlins , Chief Justice, 
and Mi. Justice Candy. 

XTTXUMIBAI (Pjaintiit), v* HAJEE WIDINA CASSUM (Defend ura).* 
Practice — Arbitration — Order of reference to arbitration— Civil Froeedure 
Code {Act XIV of 1882), Sec* 508— Jurisdiction— Absence of mitten author- 
ity to refer. 

By a Judge's order consented to by the plaintiff and defendant this suit was 
"referred to arbitration on the 13th December, 1898. In the following January 

* Suit No. 196 of 1897 f Appeal No. 1025. 
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«B.« % the defendant and the ratoagh^elc^ of h£° , " blfa *J* l ‘ wWe1 ' ™re attended’ 

ru active part i» the pioeeedlngs. Snbeeouenft 1 Tl X ’ a,ul lle ** an 
antl dcrihl0a lwwod » I[h the wMtntion l-i di;;T, 3 1 -'' 1 - M, attorney 

“• “™ **?• »— « » ,t«w r;,r. "? ms .v * < *' « ! »f»- 

partiics to thoii attomoys to obtain fTio n t ’ 111 ^ as given bv tk 

°* <a * 1 ™ - w rj?, 1 '* * - £ 

not invalidate tie o»hr of loforcnel ^ ^ a, ’ ,0 " <! ‘'' ° f a ,uiilen authority did 

ii ; ***-. *« 

order dated 13th December, 1S9S ^ ^ on 

should not be set aside. ’ g thlb &mt to arbitration 

to refer the suit to arbitration and 1 ^ * le pai ' tl0s agreed 

13th December 1898, the suit was f ^ f C011Sfrnt 01 ' J er dated 
arbitrators therein named I a Z ° £mcc \ hy Eu& ^ to two 
meetings were held befot th 0 ^ 1S ^o 

I'J the defendant and the manaoino i W f ' ™ atfcei ^ed 
“d the defendant took an active'^ * ** ‘J.® atio1 ^ 
Subsequently, however the d r V proccodm ffs- 
and declined to proceed with the S^tlfcT 1 r & 
older of reference was illegal, inasmuch n* ' 0nteudin 8' that the 

m writing had been given by the narfiA + +i °° Spocial authority 

order of reference a / re Xj l ^“‘^toobtaii 
Procedure Code (Act XIV of 1882). 5 SGCh0n 5 ° 6 ° f t!l ° Oivil 

summons, 1S "’ the defaKl «t took out the above 

-was at one timif entitled to°have th<Tref~^' ° U “ tte defeuda »t 

S ° Zr~Z mimmn V> He att? T\ ^ is nofc 

~~Rcthmlhai v. S/iaaker Bai&- A ? J‘ tiended two meetings 

»■*/«• i*w» ; irlTi ’r, T,?- raii ‘ v.s«™fa,, S 

-&) (1883) 9 Mad., 431. *#&«»«<», 

f 2) (1885)10 Bom., 3si, ^ ( 18 H) 12 M. and W., ft)g „t J 

< S (W2) 0 Boro, a. c Eep , w « (MW) 20 AIL, l45 . ** j 
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Scott for defendant, contra . He cited the following cases 
Pestonjee Nusscrwanjco v. Manocljee ; Nusserwanjee Pesfonjee 
v. Meet Mgnculeen Khan (2) ; Jeyasankira Devi v. Nagamuida Devi (3) , 
Kishna Ram v. Srhodra Bebee (i \ 

Staking, J.: — In this case the' plaintiff and defendant through 
their attorneys agreed to refer the suit to arbitration, and a 
Judge's older was by consent of both attorneys signed in order 
to carry out that agreement. It is quite clear from the letters 
annexed to the affidavits of Pandurung fcfhainrao Laud that there 
was a considerable amount of conespondence between the attor- 
neys to the parties about the terms of the reference of which the 
defendant was cognizmt, and that he agreed to the older of refer- 
ence as finally settled. This he does not deny; but he alleges 
that, as he did not sign a special authority to his attorney to sign 
the consent order that order is not binding upon him, and ought 
to he set aside. Between the date of the order of reference and 
the defendant's application to have it set aside, two meetings of 
the arbitrator* were hold at which the defendant was apparently 
present; at the first of which, copies of the plaint and the written 
statement were given to the arbitrators and the case was ex- 
plained to them, and at the other a witness was called and pro- 
duced the agreement between the plaintiff and defendant upon 
which the suit was based, but at neither of these meetings did 
the defendant make any objection to the arbitration proceeding. 
After that, he changed his attorney two and half months after 
the date of the order of reference, sent notices to the plaintiff 
and to the arbitrators withdrawing his assent to the arbitration, 
and finally took ont the present summons* 

Mr. Scott relied upon the words of section 506, Civil Pro- 
cedure Code, which provide that where a party is not present in 
person, his pleader must be specially authorized in writing to 
consent to a reference, and argued upon the authority of Nnuer- 
wanjee v. Meer 3 fy modem Khan® that this was a special juris* 
diction given in special terms by an Act of the Legislature, and 
that in order to give the jurisdiction, every one of those terms 

(i) (XS8S) 12 Moo, I. A„ 112. (3) (1802) 1 Mad. H, C. Eep., 100. 

(1855) 0 Moo. I A., IU at p. 155. « N. W. P. 8. D. B„ 1863, 127. 

O) (1853) 6 Moo, Inti. Ap. s at p. 155, 
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must be complied with. No doubt that is a decision to which I 
must bow if it is applicable to this case ; but I may remark that 
the facts of that case and the regulation which was being inter- 
preted are not quite on all fours with the present facts and Act. 

I can find no repoi ted ease in winch such a contention as the 
present one has been raised during the pendency of an arbitra- 
tion. Mi. Lowndes has, however, referred to several, in which 
the objection has been made to an award on the ground that the 
pleader of the unsuccessful paity was not authorized in wilting 
to consent to the reference — Unniiamau v. Chathai i fl >; Halim- 
Ihai v. Shanher Sai& ; Aulesar v. Secietaiy of Stitefo) India ^ 
Besides tlese I have found the case of Satmjit Pertap v. Did- 
hin Qulab 4) , which the ease of Thmiraman v* Chathan'® was 
approved and followed. In all these cases, the Courts refused to 
set aside the award ou the ground that the reference was not 
authorized personally in Court by the party complaining or by 
a pleader specially authorized in waiting. Mr. Lowndes also 
referred to the ease of Jog* ssur v. Kulyaaec 6 > in which it was 
held that the corresponding section of the Code of 1859 was an 
enabling section and that the acts of the paities sm juris ought 
to be interpreted liberally. 

I feel that this is a point of some difficulty, but at the same 
time I am not disposed to assist a paity who has agreed to an 
order of reference, and has gone on with the arbitration under it 
to a certain extent, in turning round and saying he is not bound 
by it for no other reason than that ho has not signed it, for there 
is no doubt that, if he had signed it, he could not now have backed 
out of it. The principles laid down in the cases cited by Mr.Lowm- 
des seem to me to be applicable to the present case, and I shall, 
therefore, follow them. Besides this, although the point was not 
argued before me, I am inclined to think that when a party has 
seen an order, and authorized his attorney to consent to it, even 
though lie does not sign it, that writing may be regarded as a 
special authouzation in writing to his attorney to consent to the 
terms referred to therein. 

(1886) 0 Mad , 451. « (1897) 21 Cal , 469 at p. 472. 

(2) (1885) 10 Bom , 381. (6) (1886) 9 Mad., 451. 

0) (1872) 9 Bom. H. C. Rep., 177* <«) (1875) 24 Cal # W* R., 41, 
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I must, therefore, dismiss the summons with costs. Counsel 
certified for. 

The defendant appealed. It was urged that there had been 
no valid refeience to arbitration : that by reason of the non- 
obseivanee of the formalities prescribed by section 506 of the 
Ci\il Procedure Code (Act XIV of 1882) the Judge in chamber 
(Russell, J.) had no juiisdietion to refer the matter in question 
in the suit to arbitration under Chapter XXXVII of the Civil 
Procedure Code (Act XIV of 1882), and that the absence of the 
prescribed formalities could not be cured by any conduct of the 
defendant not amounting to a compliance with such formalities. 

The appeal was heard by Jenkins, C. J«, and Candy, J v on 
1 8th day of August, 1839. 

Scott (Acting Advocate General) for the appellant (defendant), 

Macyhenon for the respondent (plaintiff). 

In addition to the authorities cited in chambers the following 
were cited : — Maxwell on Statutes, p. 518; And tews v Blholt 6) • 
dm hr Palmer 

JENKiNb, C. J. : — This is an appeal from an order of Mr. Justice 
Starling refusing an application to have the suit set down on the 
board of causes for trial* 
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The point on the appeal is whether a reference to arbitration 
directed by an order passed by Mr. Justice Russell on the 13th 
December, 1898, is void by reason of non-compliance with the 
terms of section 506 of the Code of Ci\ il Procedure. 

It is clear that the Court has no power of its own motion to 
order a reference, and it can only do so under the provisions of 
Chapter XXXVII of the Code of Civil Procedure. f l he power 
to make the order is given by section 508, and section 506 con- 
tains the provisions as to how the order is to be applied for, 
Prom that section it appears (1) that all the parties to the suit 
must desire a reference, (2) they must all apply to the Court for 
an order of reference, (3) they must apply either in person or by 
their respective pleaders specially authonsed in writing, (4) the 
(0 (1855) 25 L, J. (Q. B.) 1 $ 5 Ell. and B1 , 502. & (1881) 8QB. D,, 9* 
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application must bo in writing, and state the particular matter 
sought to bo refeired. 

Now in this case the defect exists only in respect of one of 
these four heads. It is beyond all doubt that all the parties in 
this case desired a 1 of er once. I think, too, it may be said that 
tlicio was a sufficient application in writing to satisfy the require- 
ments of the section, and it is also clear that all the parties made 
the application by their attorneys and that those attorneys were 
specially authorised in that behalf. It has not been suggested 
befoio us that respondents attorney was not duly authorised 
so, I therefore assume, no question arises on that head, and it is 
shown that the appellant knew before the order was made of its 
proposed terms accurately and precisely ; gave instructions for 
the application, and, after the order was passed, he became 
aware of it and acted on it by attending the two meetings con- 
\ erred by the arbitrator* The only defect is that the authori- 
sation (the existence of which is beyond all question) was not 
expressed in writing. What, then, under the circumstances of 
the case is the consequence of that defect * Now I feel no doubt 
that the Court could, on the score of it, have declined to make the 
order, and, if it had been brought to its notice, would probably 
ha\e done so. As a matter of fact, attention was not cdlecl to 
the defect, and the order uas made. But is the appellant entitled 
to come to the Court now and ask for an order which can only 
be made if Mr. Justice Russell’s order— from which no appeal 
was preferred— be treated as a nullity, simply by reason of this 
defect } For, the Advocate General has very candidly admitted 
that he relies on this defect alone, and that it is of a purely 
technical character. Ought the section to be so construed as 
to attribute to the provision for written authorisation so manda- 
tory a character as that failure to observe it must result, under 
all circumstance^ in a complete nullification of the order and all 
consequent proceedings ? While recognising to the full the- 
desirability of a written authority, a desirability which is the 
more obvious in the mofussil than in the High Courts, I am 
unable to come to that conclusion. I think the provision is one- 
which properly comes within the rule that consent cures errors* 
^nd that^under appropriate circumstances the defect is not, fatal* 
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In support of Ills a lew the Achoeate General lias relied on Nu$* 
senvanjee Pest on] ce v, 2Ieer Mynoodeo Khan™ and more particu- 
larly on the principle enunciated at page 135* It has been said 
that case is distinguishable in that it did not deal with the sec- 
tion now in hand, but 1 would not seek to distinguish it on that 
ground, because the principle it lays down is of universal appli- 
cation, It appears to me, however, that the facts ot this ca^e 
do not invite the application of the principle. There no older had 
been made, but it simplv was that the parties had proceeded with 
their reference under a document which w r as deficient in a materi- 
al particular, and when the Couit was asked to acton it, the appli- 
cation was refuse 1 as it was not made on proper materials. That 
cose w T as in fact at the ( -tagc this one w r as when Mi. Justice 
Russell made his order. Here, however, the matter has advanc- 
ed a stage further the Older has actually been made and the 
case has reached that point at which ifcmiy bo asked whether 
the rule that consent cures enor should not he applied, I am 
fortified in this conclusion by a later decision of the Judicid Com- 
mittee also loportedin the same \ olumo — S. B. Ilaines v. The Bast 
India Company or perhaps it would be rnoie correct to ^ay by 
the cases of Tijmwan v. Smith W and Anil tens v. Elliott^ and in 
error at page 8, where the rule to which I ha\ c lefeirccl w r as ap- 
plied in a state of facts bearing an essential resemblance to the 
present, It is to be noted m this connection that in both the 
cases in Moore the opinion of the Board was expressed by Sir 
John Patteson. 






Having then come to the conclusion that the defect is m 
fatal it only lomains to consider whether in this case the fac 
justify us in treating it as cured. This is a point on which eac 
case must he governed by its own ciicumstances, and here I thii 
there can be no doubt that v r e ought not to allow the technic 
objection to prevail. The appeal will, therefore, be dismissed ai 
the order of Mr. Justice Starling affirmed with costs. 

Before parting with the case I should say that Mr. Macphers< 
at one time suggested that there might be a preliminary obje 
tion that no appeal would Iks, but, as he did not press this obje 

(X) (1855) 6 Moo. I. A, 131. 
m (1855) 6 Moo. I. A., 487. 
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tion or present any argument in support of it, I have not thought 
it necessary to deal with it in disposing of the appeal. 

O 4.NDY, J. I concur. I think the absence o£ a writing in tins 
ease does not make the order invalid. The vital point according 
to the section is the desire o£ the parties that the order should be 
made, and there is no doubt that in this case that desire existed. 

Appeal dismissed uith costs . 

Attorneys for plaintiff : — -Messrs. Smetham 9 Bland and Noble* 

Attorneys for defendants:— Messrs. Thahudas, fthavanm, 
Gama and Hoimasji* 
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Before Mr Justice Vernons, Jetiny Chief Justice, and Mr. Justice Ranade. 
GAN PAT YENIvATESK DESPANDE (original Plaintive), Appellant, 

• GOP ALE AO YENKATESH DESPANDE and others (original 

Du’endims), Kispoldenis* 

I'm tit ion— Son born after partition— Right of such son to partition— Share 
of such son— Family arrangement— Limitation— Hindu laio. 

In the } ear 1875, one Venhatiav having at that time tinea sons, vis , defend- 
ants Nos. 1, 2 and 3, divided hispiopeity, allotting one thud to tho fiist de- 
fendant and letainmg tlio icmiinmg two-thuds m Ins own possession m the in- 
terest of lus other two sons (defendants Nos 2 and 3), who weie than minois. 
The latter continued to livo with him, and he managed the property. The first 
defendant was the son of Venkatmv’s elder w if e and the second and third de- 
fendants weie the sons of his younger wife. In 1880 the plaintiff was horn and 
in 189-4 he brought this suit by his mother (the youngei wife) as next friend for 
a partition of the whole of Venkatrav’s propeity, including that which in 1875 
had been allotted to the first defendant. The plaintiff claimed a fourth share. 
Held, that the plaintiff was not entitled to any pait of the property which had 
been given to the first defendant in 1875. The family arrangement then made 
had been acquiesced in for more than Gvelve yeais and could not he disturbed. 
The plaintiff could only claim against defendants Nos. 2 and 3, who lived -with 
their father in union and with whom the plaintiff himself had lived as member 
of a joint family. 

Appeal from the decision of BAo Bahadur G*. V. Bhanap> 
first Class Subordinate Judge of DMrwar. 

Suit to set aside a prior partition and for a fresh partition* 

* * * Appeal, No. 64 of 1898. 
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The plaintiff was the youngest son of Venkatrav Despair de and 
was bom in 1880. Venk&trav De&pande had two wives, the 
elder of whom w ? as the mother of one son (defendant No. 1) and 
the younger of whom was the mother of the plaintiff and two 
othei sons (defendants Nos 2 and 3). 

In 1875 (?. e , four yeais piior to the biirii of the plaintiff) 
Yenkatta't, having then only thiee sons (defendants Nos. 1, 2, 3) 
and having disagreed with defendant No. 1 (the eldest of them), 
made a division of his piopeifcy and gave a one-thud <haiet> 
the defendant No. 1, and letained the remaining tvo-thuds nihi> 
own possession m the interest of his other two sons (d^fendant^ 
Nos. 2 and 3). These two sons wcie then minor «*. Yenkatrav 
continued to lho with them and to manage the pioptxiy until his 
death. 

In 1891 the plaintiff, who was then still a minor, brought this 
suit claiming a fourth share of the whole of his father’s property, 
including that which had been allotted to defendant No 1 m 1875 
as well as that retained by Yenkatrav foi defendants No^* 2 
and 3. Ho prayed that the partition effected in 1875 might be 
declared cancelled, and he claimed mesne profits. He contended 
that he was not bound by the partition In 187*), as Yenkatrav’s 
wife was then capable of hearing children, and Yenkatrav was, 
therefore, not competent to make a partition. 

The first defendant contended that the share allotted to him 
in 1875 was exempt from a fresh partition; that he had been 
ever since that time in undisturbed possession as owner ? that the 
plaintiffs claim should be limited to that portion of the property 
which was in the hands of his (plaintiff's) full brothers (defend- 
ants Nos. 2 and 3). 

Defendants Nos, 2 and 3 admitted the claim and prayed that 
their respective claims should be awarded to them separately. 

Defendants Nos. 4 to 23, some of whom did not appear, resisted 
the claim on the ground that they were alienees, either by pur- 
chases or mortgages, of parts of the properties from defendants. 
Nos, 1, 2 and 3. 

The Subordinate Judge disallowed the claim as against defend- 
ant No. 1. He passed a decree directing the plaintiff to recover 
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oiie-third share from the property in the possession of defendants 
Nos. 2 and 3, after paying one-third share of the debts due by 
them. 

The plaintiff appealed. Pending the appeal he attained ma- 
jority and the name of his next friend was struck off the record. 

B Hinson (with Daji 1, Khan) for the appellant (plaintiff): 
— The Judge erred in rejecting our claim for the cancellation of 
the partition of 1873. At the time of that partition our mother 
had not passed the stage of child-bearing, and consequently the 
partition then made cannot stand to our detriment. The autho- 
rities are quite clear and they show that we are entitled to a 
fourth share in the whole property including that allotted to 
defendant No. 1, as well as that retained for defendants Nos, 2 
and 8. The Judge held that our claim to a share in the property 
allotted to defendant No. 1 cannot lie. This is not a correct 
\ iew, We are entitled to have the partition re-opened — MayneN 
Hindu Law, para. 431 ; Colebrook’s Hindu Law, Vol, II, p. 268 ; 
Ki'hhna v, ; Chengama v. 2 'lunisami^K The partition deed 

of 1875 shows that the immoveable property only was divided 
and not the mo\ eable. We, theicforo, contend that the alleged 
partition was merely a family arrangement made for the pur- 
pose of settling quarrels be tv een the f ither and one son. The 
arrangement was not by itself a partition. 

lnveraniy (with Mmelshah J, Taleyarhtn) for respondent 
No. 1 (defendant No, 1) : — 1 The view taken by the Judge as to the 
plaintiffs position according to Hindu law is correct. The partition 
effected by Yenkatrav in 1875 is binding on him. The plaintiff is 
entitled to recover only a share in the property which was in his 
father's hands at the time of his birth — Yelaycmian v. AgnU- 
waricmW ; Kawal Singh v, Bhagwan Singhs* If the allegation 
of the plaintiff be correct that his father retained only moveable 
property, then these rulings show that he can take a share in that 
property only, and has no right to a share in the immoveable 
property. If Venkatrav had made a bond-fide alienation of a 
portion of the property to a stranger before the plaintiff's birth* 

a) (18) 9 e& (ft) (13G9) 4Alad. H. C, Pep., 307, 

» vm. 20 Mj 7§* <4 (1832) 1 All.* 427. 
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such an alienation would have Bound the plaintiff — Ramlhal v. 
LaJcshnan fl) . The cases of Krishna v. Sami 2) and Chen gam a v, 
Munnami^ do not apply. 

Dftondu P. Khloslcar for respondents Nos. 7, 8, 11, 12 and 16 
{defendants Nos. 7, S, 11, 12 and 16). 

Ra^ade, J. : —The appellant, who is now major, brought this 
suit as minor by his next friend, his mother Lak&hmibai, against 
his step-brother and two full-brothers (respondents Nos, I, 2, 3) 
-and otheis claiming' through them, to cancel a partition made in 
1875 in his life-time by their father Yenlcatrav five ^eais befoie 
appellant was bom, by which partition a tlmd shaie in ancestral 
family property had been assigned to respondent No. 1, and the 
remaining two-thiid ^hare had been i etaincd by Vcnkatiav for 
the use of the respondents Nos. 2, 3 (who were then minors) in 
his own possession. Appellant also sought a lepaitition of his 
one-fourth shaie in all the ancestral pi op city. 

Respondents Nos. 2 and 3 offeied no oppo^it on to the claim, 
but only asked for a separation of their own shaies in the whole 
of the property. 

Respondent No. 1 contended that the appellant had no right 
to sue him for a cancellation of the partition effected in 1875, 
and that the claim was time-barred. The appellant might sue 
his full-brothers and obtain a partition of his one-third share 
fiom them. 

The lower Court held that this contention of respondent No. 1 
was well-founded, and, while rejecting appellant's claim for 
cancelling the partition of 1875 as against respondent No. 1, it 
allowed the claim of the appellant as against his full-brothers, 
respondents Nos. 2 and 3, and directed that appellant might 
recover his one-third share of the property in their possession 
after paying one-third share of the debts due by them. 

In the appeal before us, it was contended that, as an after* 
born son, appellant had a right to the relief claimed by him, 
namely, a cancelment of the partition of 1875, and a repartition 

(i) (1883) 5 Bom., 630. C) (1885) 0 Mad., 64, 

( 3 ) (1806) 20 Mad., 75, 
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of Ms one-fourth share in the entire property in the possession of 
the respondent No. 1, as also of the respondents Nos. 2, 8. he 
appellant’s counsel placed his reliance chiefly on two decisions of 
the Madras High Couit. In the first of these decisions- 
v Sam 11 '— the question in dispute lclatcd to the right ot the 
sons of a person, disqualified by reason of his being deaf and 
dumb, to claim a share with then- uncles in the propeity of their 
orandfather in the life-time of their di .qualified father, even 
thonoli the} wcie bom after the death of their grandfather. 
Thhnght had heen neg dived in two decisions of the Calcutta 
Ilioli Couit -Pmeshmam v. Dtnanaik^ and Kali, las v Kushaii 
Chandra >. Turner, 0. J., distinguished these Bengal decisions 
as beino governed by the law of the Dayabliaga, and held that, 
under the Mitaksham law, the sons of a disqualified sharer, 
though subsequently born, had a right to divest their uncles, 
and claim a shaic of the inheritance. 

It \v dl be at once seen that this Madras case did not involve 
any question as to the binding character of any partition already 
made, such as is the case in the present dispute. In the course- 
of his judgment. Turner, C. J, referred to the analogy which 
exists between the light of a disqualified peison to inherit, when 
he is cnicd of his malady, and the right of a son born after 
partition, and it was stated that "the mn who is begotten and 
born aftoi paitition takes the sliaie of his parents and acquisitions 
made after partition, or if Ids father has rescued, no slime to him- 
self ho may call on his brotheis to make up a share for him.” 
It was contended by Mr. Branson that, in the present case, Ven- 
katiav reserved no share to himself in the paitition of lb <5, and 
that, thei ef ore, appellant, as his son begotten and bom after parti- 
tion, had a right to call npon all his three brothers to make up 
his one-fourth share. In the other Madras case also —Chengama 
v. Mmisami C 1 '— the father had reserved no share to himself, and 
the High Court allowed the after-born son to claim a share from 
the separated brothers, not only in the property divided, but 
also in the accumulations made with the help of the divided 
property. 

P (1886^9 Mad., 61. ( s > (1869) 2 Ben. It. B., T?. B , 103. 

(4) ( 1808)1 Ben, I. B , 1 17 (A. C.}. W 11896) 20 Mad.. 75. 
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If the present dispute had been a ease of equal partition 
1 etwcen broth eis, and the father had rcsen ed no share to him- 
self, hut had distributed his property between his tlnee son% 
there would be some foico in the appellant’s contention that the 
appellant, as an after-born son who could not full back on his 
father’s slaio or acquisition", would ho s o a light to claim re- 
partition as against the bi other a. The peculiar feature of this 
case, however, is that heie theie was ro paitifcion between the 
three sons of Venkutiav m winch Venkatiav left no sime to 
himself. The appellant-plaintiff in his plant has shtal that 
what really took place in 1873 was tint Vci»l v aiia\, owing to 
his disagreement with lcspcndent No. 1, wl o was his sen by one 
wdfe, effected a dhis on by gwh g onc-tlmd of his piopeity to 
respondent No. 1, and retained the remaining two-third share 
in his own possession m the interest ot his Wo other sons by a 
joungcr wife. These two sins wcic thin minor, and he lhed 
with them and continued to manage thh property as owner till 
his death in 1800, and the a two sons as well as p 1 amtift lemamed 
in union with him, and after his death, the 3 espon dents Nos 2, 8 
managed the pioperty, and the appellant lived with Ins brothers 
and his and their mother. The so-called partition-deed biiugs 
out this fact \ery prominently. The deed is called a memo- 
randum made with the full concurrence of the two persons, 
Venkatiav and respondent No. 1, who have signed it. It recites 
that, owing to differences, one-third <haic was separated, and 
given to respondent No. 1. The details of the lands so set apart 
are then mentioned, and the deed states that respondent No. 1 
and Vcnkatrav were to recover the profits of the one- third and 
two-third shares, and pay the judi in proportion. The lands 
which had come to Venkatrav in right of his eldership were 
impartible, and, therefore, they were retained by him in his 
possession for life, but these eldership lands were to revert to 
respondent No. 1 after Venkatrav’s death. The respondent 
No. 1 was next required to accept responsibility for one-third 
of the debts clue by Venkatrav, and Venkatrav was to be re* 
sponsible for his two-third share of the debts. The vatan, lands 
•were to he entered in respondent No. Vs name after Venkat- 
rav’s death, and the three brothers were to enjoy the vatans and 
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pcrfoim sen ice in tlieir turns. The moveable property was to 
lcmain in the possession of Yenkatrav and respondent No. 1 as 
it was in their respective possession on the date of the division. 
Towaids the end there is a re-affirmation of the object of the 
division, namely, that respondent No. Vs one-third share being 
separately allotted to him, no disputes remained. Yenkatrav 
put himself forward as making the division of his own accord. 
The separate shares of respondents Nos. 2 and 3 are nowhere 
specified, and Venkatrav and respondent No, 1 secured the peace 
of the family by entering into an amicable arrangement by 
which respondent No. 1 got a one-third instead of a one-fourth 
share, but most of the eldership property remained with Yenkat- 
rav for his life. It was not, therefore, a case of equal division 
between jbiotheis or sons in which the father reserved no share 
to himself. Seeing that he was more than sixty years old at 
the time, and both his sons by the younger wife were minors, 
whose interests ho wonld have to protect for the few remaining 
years that he expected to live, there was nothing surprising 
in Venkatm ? s allotting one-third share to his eldest son. He 
could not well expect that another *son would be born to him 
when he was neatly seventy years old. The arrangement made 
m 1875 wa^ thus in every way fair and equitable, and it was 
acquiesced in as such by all the parties for over twelve years. 

The father in a Hindu family has a right when he so desires 
to make a partition, and it binds his grown-up as well as minor 
sons. In Eandcisami v. Doraisami (1) , such a partition made by 
a father between two sets of his sons by different wives was 
upheld when it was shown to be bond fide and in conformity 
with Hindu law. Sucln a family arrangement once made is 
final, and cannot be re-opened on the ground of the inequality of 
shares — Moro v. Ganesh (2) . In Yelteyamian v. Agniswarian a 
father had adopted a son, and then a son was horn to him* To 
prevent disputes between the adopted and natural born son, he 
allotted a certain portion of his property to the adopted son* 
More sons were born to him by another wife subsequently, and 
these sons sued the father and the adopted son and the first 

* <8 0BS0) 2 Mad., ai7. « (1S7S) 10 Bora, H, 0, Bcp., 444 

; (1869) i Mad, H, Q. Bep., 807, 


VOL. XXIII.] 


BOMBAY SERIES. 


643 


i 


* 


* 


1 


I 


natural bom son for a share in the property. The claim was 
allowed as against the father and natural born son, but the 
High Court of Madras refused to disturb the arrangement made 
by the father in favour of his adopted son on the express ground 
that the evidence showed that the father had ample property to 
provide for all his after-born sons. 

Even if the partition of 1875 had been between the three bio- 
thers, the Madras decisions would not apply to this case. The 
general rule of Hindu law, as expounded by the Mitlkdiara, 
Mayukha and the Smriti Chandrika, is that a son born after 
partition has no claim on the wealth of his separated brother. He 
has a preferential claim on the wealth of his parents. He can 
have a share of it with those brothers who lived in union with the 
father, or were reunited with him The separated brothers have 
no claim over this dktiibuted parental shai*e, A partition is 
limited to the interests of the person demanding it, and has no 
enforced general operation against tho^e who desire to live in 
union^. 

The somewhat vague tevts of Vishnu and Yajnyavalkya, which 
direct separated brothers to give a share to an after-born son, 
apply to sons who have no pro\ision made for them, and ha\e 
further been explained by the commentators as applicable only 
to tire case of posthumous sons In the present case, there has 
been no partition between the brothers. The father only cut 
off one of his sons with a separate provision, and retained the 
rest of the property in his own charge and management for the 
•sons of his younger wife. All branches of the family gave effect 
to this understanding for over twelve year's, and it cannot now be 
disturbed at appellant’s instance. His claim can only be made 
against respondents Nos, 2 and 3, who lived with their father in 
union, and with whom ho himself has been all along living as a 
member of a joint family. For these reasons, which are not 
exactly those assigned by the lower Court, we confirm the de- 
cree with costs* 

Decree confirmed « 

G) Brihaspati 3 Mamx, Chapter 9, verse 216. Gautama. W, and B 0 p. 366* 
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Fefoie Hr. Justice F arsons, Acting Chief Justice : and lf?\ Justice BcmctJe » 

BHAGAWAN BAMJI MARWADI, Plaimiit, v, GANII, Djuflxdam. 

Dell hail Ag, uidtuihts* Belief Act (XVII of 1179), >S cc. H—Jgt etment fled 
under section avd becoming a decree— Deft alt in foyneni of instalment* 
due under deace — Application to malt dcc>ce absolute undci Station 8$ 
cf Trunfci of Biopeity Act (IV of 1882) —A vtahen Act (XT of 1877), 
Sc\ II, Art . 

On the 21&t Octoboi, 1894, II o plaintiff aid the ck fen dint cnicied into aft 
amicable agreement before a conciliator fox percent of a nottgi c o d bt dado 
Iho foimer by annual instalments. Tlio agicojwn t wis foiwcilol to the Com! 
cn the 21&t December, 1891, to be filed xudei section 11 of the DeUJnn Agxi- 
cu!Uu‘bts 5 Rebel Act (XYII of 1S79). Default La\nig b^en n ado in the 
payment of the instalments the first ol wh ch became due on tlio 25th Jarm- 
jr y 5 1895, ardnlnch al o was rot pant, tho plauitiff applied for e vecut'or by sale of 
tbe moitgaged property. Tbo application ire n ado on the 6 A September, 1897* 
and it v as shuck ort the file for some fournl doLet on tho ISth November, 1807, 
{subsequently on tho lOthOcWbei, 1898, the plemtnT, having applied for an older 
alvoluto for sale under motion £9 of tho D aider of Proputy Act (IX of Lie 2), 
quest ons aro>c as to tbo applicability of tlio section to agi cements file I in Coiui 
nuclei section 44 of tho Dekkhau Agricultmhts’ Belief Act and as to lmutatn n. 

Held , tint (1) rgreononto filed under sect on 44 of thoDehllnn Agricul- 
turist 1 11 chef Act, if lobtmg to sab cf mortgaged piopeit^ , rae sul joct to tho 
provisions of section £9 of tho Tiai sfei of Piopeity Act (IV of 1882). 

(2) Aitmle 179, Scl cdnlo II, oi the Limitation Act (XV of 1877) applies to 
a] plications undei section 89 of tho Transfer of Property Act. 

Held, fuitlier, that m tho present cam tho application of Septemba 1597 
should be treated as a step in aA of execution. 

ReMence by Kao Saheb Janaidan Damodar Dikehit, Suhoidi- 
uate Judge of Khed in the Pcona District, under section G17 of the 
Civil Procedure Code (Act XIV of 1882). 

The plahxtiff and tho defendant enteied into an agreement under 
section 44 of the Dekkhan Agriculturists’ Relief Act (XVII of 

* * Civil Eefcrence, No. 1 of 1899. 

<1) Section 44 of the Dekkhan Agriculturists 5 Belief Act (XYII of 1879) as amende# 
■fey Act- YI of 1895 : — > 

* 44*- Vhen tho agreement is one finally clisposirg of the matter, the conciliator 
iff sMl^rraicl the sapm in or gmal ta tho Court of the Subordinate Judge of 'the 
£ Wrest glide having jurisdictlcn in the place -where the agriculturist who isatprtf 
| & thereto resides, and shall at the seihe time deliver each of the parties a bittern 
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1879) before the conciliator of Khed on tlis 2 
The circumstances under which the agreement 
follows : —On the 12th June; 1885, t lie defend; 
gage-bond to the plaintiff for fifty rupees. T 
able on the 12th June^ 1887. The debt not ha 
agreed; the parties appeared before the conciliat 
the aforesaid agreement; v hi Jn ran thus : — 

'“Tli „t the defendant shot 1 Id pay to the pkvntiff Rs. 1( 
tip hist instalment of Rs. 1 G should he paid id the end < 
8 hak 1316 (2jth Janraiy, 1895), anl that the lemaining 
ht hlx yoaily instalments of Rs. 14 each, payable at the 
subsequent 3 ear , that, in default of payment of any c 
plaintiff should iceoaei the whole anoint due by sale 
perky, and that the deficient , if any, should be leoove 
personally ” 

The agicemcnt vas submitted to the Snbordi: 
necessary steps having been taken as lahl dow. 


notice to show caasebefoic sueliJnlge, witlim one montl 
deli\ ci 3 , why such ag’ccnent ought not to be hied in midi 

(2) The Couifc whLli reccues the agreement shall 111 all c 
and if it thinks that the agreement 14 , a legal and equitable 0 
matter anl that it has not been made 1 1 fi and of the st 
it shall, after the expiry °£ the said period of one mont 
•shown as aforesaid, order such agi cement to be filed, and il 
if it wore a decree of the said Court passed on the day on \ 
filed, and fiom which no appeal lies 

(3) If the *aul Coiut thinks that the agi eminent is not a 
that it does not finally dispose of the matter, or that it lia ( 
the stamp or icgisfciation laws, it shall of its own mot 
attendance of the puties, and if after such inquiry as may 
Couit finds that such agreement i& a legal and equitable or 
matter, and that it has nob been made 111 fiaud of the stan 
shall order such agreement to be filed , and it shall then 

[ deciee of the said Court passed on the day' on which it is 
fiom winch no appeal lies. 

(4) If, on the other hand, the said Court finds that 
constitute a legal or equitable agreement, or that it d< 
the matter, or that it has been made in fraud of the stanij: 
shall return the said agreement to the conciliator, and &n< 
upon be bound to furnish on demand to the parties or an] 
under section 46. 

(5) The Court may in any case, foa reasons to be recorded 
to time extend the period of one month allowed for s' 
section. 
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Agriculturists’ Relief Act, it -was filed on the 21&t December, 1831, 
and tinder section 44 tooh effect as a deciee passed by the Court* 

The defendant not having paid any of the instalments, the plaint- 
iff on the 6th September, 1897, applied for the sale of the mort- 
gaged propei ty by presenting an application for execution in the form 
prescribed by section 235 of the Civil Procedure Code (Act XIV of 
1882), The application w as legi&tered, and a notice under section 
248 of the Civil Piocedure Code was seived on the defendant, but the 
plaintiff having* failed to produce an evfiact from Tasulbaki Patral', 
the application was struck off the file on the 18th November, 1897. 
Though the Transfer of Pioperty Act (IV of 1882) came into force 
in the Bombay Presidency in Januaiy, 1893, the pi act ice of making 
an application for a deciee absolute under section 89 of the Act was 
not observed in the Court of the Suboidinato Judge at the time 
when the daikhust was shuck off. That practice having been sub- 
sequently introduced, the plaintiff on the 10th October, 1898, applied 
to have his decree made absolute. 

The Subordinate Judge, being doubtful as to whether section 80 
of the Transfer of Property Act was applicable and also as to whe- 
ther the application w as witlfin time, as no application of the kind, 
was made within thice years since the whole amount became pay- 
able on default in the payment of instalments, he submitted the 
following questions to the High Couit : — 

1. Are agreements filed under section 41 of the Deldvlian Agriculturists’' 
Rtlief Act fXVII of 1879), if relating to sale of mortgaged pioperty, subject 
to the prouBionb of section 80 of the Transfer of Property Act 9 

2. Does ax tide 178 or 179 of Schedule II of the Limitation Act oi any other 
xule of limitation apply to applications under section 89 of the Transfer of 
Property Act ? 

o. Gan the daihliAst of September, 1S97, be considered as an application 
for execution, or a step in aid of execution, for the purposes of clause 4 of 
article 179 of Schedule II of the Limitation Act ? 

4. Can the execution of decrees proceed on applications for making decrees 
absolute 1 If not, what is the period of limitation for presentation of darkhfists, 
after the order absolute is made under section 89 of the Transfer of Property- 
Act? 

, * < The opinion, of the Subordinate Judge on the first question was. 

fj * fft the affirmative, on the second in the negative, on the third in the 
| V negative, and on the fourth as follows 
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TI 10 execution cannot proceed upon a.n i 
absolute under section 89, and that tbe peric 
daikhdst for execution after the decree absoln 
being made absolute undei article 178 of Scb 
article 179 of tbe said Act. 

Shivram K Bhandcuhn' (cmicios 
As to the first question we contend th 
therein are not subject to the provision 
of Propei ty Act. The question as to t 
becomes important on the point of hmi 
then the question arises, what is the ] 
to such ai application os this. Under 
Agriculturists^ Belief Act the agieen 
No fresh deeiee nee 1 be passed as coni 
Transfer of Property Act. The agreei 
filed and became a deeiee, was neither 
sale, while section S3 of the Transfer o£ 
plates such a suit, 

[Parsons, C. J. (Acting) The p 
perty should be sold.] 

No doubt the plaintiff asks for a sa 
property can be sold by virtue of sectic 
culturists’ Relief Act and not under s 
Property Act, because there was no d 
no suit for sale. 

Next as to limitat'on. If section 8' 
Act applies, then there is no penod of 
an application. It has been held th; 
89 of the Tiansfer of Property Act ar 
Civil Proeelure Code, and consequent]; 
execution of decices. 

Vasudev 0 , Bhandarl tr (amicus 
As the decree was passed after the T 
into force, section 83 of the Act is 
before a eoncil ator stand on the same i 
arbitrators. It has been held that a d 
governed by the provisions of sectic 
decree is made absolute, there can be r 
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gagee mast; apply to the Com! to pass an oiler for sale. Under 
section 235 of the Ciul Procelwe Cole, the, moitgagee cannot at 
once ash foi an onlei for the sale of the piope'ty. When an older 
absolute is made undci section 89 of iho Tiansfei of Piopeity Act, 
the moitgagoPs 1 ght to leleem becomes extinguished. 

Ab to h uita* on, we eonleid that the Allahabad mling, should be 
follow eh An application to pa«s an absolme 01 lei would be a pro- 
ceeding in execution, and, thuefoie, it would be governed by aiticle 
179, fechclule II, of the Limitation Act The leim “evocation ” 
should be emstiu'd m lefeience to the piovisioisof the Civil Pioce- 
drne Cole, section 214. Tli« oiigwal dec log is meiely a denee nisi. 
XJnlu it the moitgagoi maj ofei to loleom at anj time befoie an 
ordoi absolute is ias»ed The fonnei application being not m 
aceoiclaice with s chon 89 of the Tiansf i of Piopeity Act, was not 
an applicatio i in aoeoidaUvO with law, and, theiefoie, it was not a 
step in aid of execution. 

The following authonties weie cited m aigument — Bal Maneh- 
bai \ . Manelji 11 , Nandi am v. BabajA 7) , llufizii him v. Abcloal 3 '' ; 
Ajudhia Penhal v BaHeo'* , Tducl Singh v Panotem Pio- 
e hart 0 '' , Tuia Piosacl v. BftobodeW> , PoieAi Nath Mojmulnr v. 
Mamj )(lu Moj am 1 a> W , Bl aja lath v. Krishna 8) , Ranbu Singh v. 
Jhigpal^l, Chiinni Lai v llirnam Das t 10) ; Ahthamma l Suhmaa 
Xian v. Muhammad Yai K/ian ' n '> , Rin Ltlv Nai tan 12 , 0 tclh 
Bthaii Pal v. Nag e Ann Lai 131 . 

Paiisoks, C. J. (Acme) —The Suboudina u e Judgv, m oidei to 
deteimmc whethei an appdieation made to him was within time oi 
not, has lefened to this Comt, nndei the provis.ons of section 637 
of the Civd Pioceduie Code, the following foui questions : — 

1. Aie agieamen+s filed nniei ssetion H of the Dekklian Agneulturots’ 
Relief Act (X.VII oE 1879), if lolaUng to sale of moitgig.d propci <-y, sub) >ct to 
the pious ons of section 89 of the Tiansfei of Pioperty Aet ? 


889) 7 Bom., 213. 
897) 22 Bom., 771. 
S03) 20 Cal , 735. 
891)21 Cal, 818. 
.895)22 Cal, 924. 
893) 22 Cal., 931. 


(?) (1S89) 16 Cal., 24G 
<M (1SS9) 13 Mad., 287. 

(9) (1593) 16 All , 23, 

( 10 ) (1S98) 20 All ,302. 
CU) (1S94) 17 AH., 39. 
(12) (1890) 12 All , 539. 


(H) (1890) 13 All, 278, 
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#« Boos aitids 178 or 179 of Schedule II of the Limitation let or any other 
rule of limitation apply to applications under section 89 of the Tiansfei of 
Pxopertj Act 5 

3. Can the clarUi ibt of Sepiemhei, 1897, he coirucleied as an application for 
execution, ox a hep m aid of execution, fox the pui poses of clause 1 of aiticle 
179 of Sehed do II of the Limitat on Act 5 

4 Cm tho exeea ion ot deeiees piocced on applications Cor mil mg deciees 
absohxie 5 If nod a hat ia the pmiod of Lnntxtion for present itxon of daxldush, 
aftei the ci dei T solute is indo undei s n ction SO of the Tiansfei of Piopoiby 
Act P 

L am of opinion that such a geneial question as the 4th could not 
he refer! ed, and that no one of the othei questions can be sa d really 
to ai se m tl e cps^. 

Th fich axe these The defendant had mortgaged las piopeity 
to the pbinti f, an! the pi un tiff wanted his money. They applied 
to the conciliator, as they weie bound to do under the provisions of 
the Delvkhan Agiicultuu&V Relief Act, and he effected an amicable 
settlement between them, the terms of which weie as follows : — 

e< Th it tho defailant should pay to tho phintiE Rs 100 by instilments, 
tint tho hist n stilmcnt of Rs 10 c hoald bo pa d at tho end of the month of 
Poush ShaL 1816 (23th Januaiy, 1893), and tint tho icm unlng amount should 
bepaidmsix yearly instalments of Rb 1 loach, payable at the end of Poush 
of every subsequent yoax , that, m default of p tyrnent of any of the instalments, 
tho plaintiff should recox ox the xhiolo of the amount due by sale of tho moifc- 
gjgcd property , and that the dalciuiey if aip 7 should be lecoveied fiom the 
defendant pmsonall^ , ” 

The Couit to which th s agieemeni was forwai led under section 
44 of the said Act ouLied it to be iiLd, and it then took effect as if 
it weie a deeiee of the said Couit. The defendant made default in 
payment of the first instalment, and the plaintiff, on the Gtli Sep- 
i/mibei, 1837, askel for the sab of the piopeity. Notice under 
section 248 of the Civil Pioceduie Code was given to the defendant, 
but inconsequence of some foimal defect the application was shuck 
off the file on the 18th Novembei, 1897. On the 10th October, 
1898, the plaintiff made the present application to obtain an older 
absolute for sale under section 89 of the Tiansfer of Pxopeity Act, 
1882. 

The Subordinate Judge thinks that the application is within 
time, hut, in order to know if he is right or not, he asks this 
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Court, first, whether agreements filed under section 44 of the 
Dekklian Agriculturists' Relief Act are subject to the provisions of 
section 89 of the Transfer of Property Act. The only argument 
addressed to us against the opeiation of the section was based on 
the fact that there has been no suit for sale. I do not, however, 
see that that is a very important distinction. The case of Tai a 
Piosadv . Bhobodib 0) shows that the section applies to a decree 
passed on an award of arbitrators filed in Court, and there seems, 
to me no reason why it should not apply to the awaicl of a con- 
ciliator. The point, however, important as it may be on the 
question as to when the defendant’s light to redeem becomes ex- 
tinguished, has no beaiing on the question of limitation which 
arises in this suit. 

He next asks whether article 178 or 179 of Schedule II of the 
Limitation Act or any other rule o£ limitation spplies to appli- 
cations under section 89 of the Transfer of Property Act. There 
is a consensus of authority that article 178 does not apply— 
Tiluch Singh v. Parsotein Pioshad (2) , Banbir Singh v. Brig pal <3) 
and Bin Manelibai v. Manelji^h The Allahabad High Cotut 
held that aiticle 179 applies — Oudh Behan Lai v. NagesJiar 
Jal 5 ) and Cltunni Lai v. Hai nan JDas (Q) , while the Calcutta High 
Court held that there is no period of limitation for such appli- 
cations ( TilucJu Singh v. Pareotcm Pioshctd). If I had to decide 
the point I should be inclined to agree with the Allahabad High 
Court and hold that the application to obtain an order absolute 
was a proceeding in execution falling within article 179, and had, 
therefore, to be made within the time allowed by that article* 
counting from the date of the decree. Any positive decision, 
however, on the point is unnecessary. 

The third question — ff Can the darkM&t of September, 1897, be 
considered as an application for execution, or a step in aid of 
execution, for the purposes of clause 4 of article 179 of Schedule 
II of the Limitation Act — is based upon a misconception of the 
darkh&si itself. If the Subordinate Judge had only avoided 
technicalities and treated it as what it really is, namely, an ap~ 


01 (1895) 22 Cab, 931. 
& (1896)22 Cal, 92b 
(1893) 16 Alb, 23, 


<*) (1880) 7 Bom, 213. 
(5) (1890) 13 All , 278. 
<«> (3898) 20 Alb, 302. 
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plication to the Court for an Older for sale of the mortgaged pro- 
perty* all his difficulties would have disappeared. There is no 
particular magic in the word <e absolute/* and it is not necessary 
that the application for the order should state the Act or the 
section thereof under which it is made. In the case of Ajudhia 
Pershad v. Baldeo (1) , the application was in words identical with 
the present one, and it was held to he a good one. I would hold 
the same in the present case. The application of October, 1898, 
therefore, made within three yeais of the former one, is not time- 
barred even if aiticlo 179 be held to apply to it. If that aiticle 
does not apply, then no limitation whatever applies, and the 
application cannot he time-bar red. The above is, I think, a 
sufficient reply to all the questions put by the Subordinate Judge. 

Eaxabe, J. — The fiist question contained m this refeience 
relates to the point whether agreements under section 44 of Act 
XVII of 1871, when filed in Couib, aie subject to the provisions- 
of section 89 of Act IV of 1882. The Suboidmato Judge was 
of opinion that section 89 of Act IV of 1882 was applicable, and 
I think his view is eoncct. It is true section 2 of Act IV of 
1882 expressly provides that nothing herein contained shall be 
deemed to affect the provisions of on y enactment not hcieby 
expressly repealed. Act XVII of 1879 is not among the lepealed 
enactments, and, therefore, its provisions aie not repealed. Sec- 
tion 74 of Act XVII of 1S79, howe\er, pi o\ ides that, except in 
so far as it is inconsistent wutli the pro\ Lions of the Chil Pro- 
cedure Code, that Code shall apply to all suits and p oceedin js 
under the Act. Act IV of 1882 and Act XIV of 1882 lm\e to be 
read together as far as they relate to proceduic. The provisions 
of Chapter XXXI of the Civil Procedure Code apply to the ser- 
vice of notice under section 103 of Act IV of 1882. The prohi- 
bition contained in section 43 of the Civil Pioceduie Code is 
controlled by the special provision of section 07 of Act IV of 
1882. Other parallel instances may be cited of the close relation 
that exists between the two Code*.. (See sections 6, 136, 97 of 
Act IV of 1882, and sections 266, 282, 295 of Act XIV of 1882.) 
So far, therefore, as the provisions of Act IV of 1SS2 relate to 
procedure, and they are not inconsistent with the special enact- 
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meat of 1679, these provisions control proceedings under the 
special Act. Of course, where, as in sections 15A, 15B, 150, 15D, 
Id, 20 , 22 } 70, the Dekklian Agriculturists’ Relief Act contains 
provisions directly inconsistent with those of the Transfer of 
Piopeity Act, they aie saved by section 2 (cri of Act IV of 1883* 

r I heicri^ no such inconsistency between section 44 of the Dele- 
Lb an Agriculturists’ Relief Act and section 89 of the Transfer of 
Piopeity Act. ’When an agreement effected by conciliators in 
respect of a mortgage-debt is filed in Couit, it has the effect of a 
decree, and, as such decree, it is amenable to the provisions which 
relate to other decrees directing tlie foreclosure or sale of mort- 
gaged property. The substantive effect of theoe sections 85 — 99 
is to make ordinary decrees for foreclosure and sale decrees nisi, 
which allow an interval to the debtor to make the payment by 
requiring the ci editor to apply for an order absolute before the 
mortgagor's light to redeem is for ever extinguished. This kind 
of relief it is one of the main objects of the Dekklian Agricul- 
turists’’ Relief Act to afford. There is, therefore, nothing incon- 
sistent in the two sets of provisions. I would accordingly answer 
the first question in the affirmative. 

The second question contained in the reference is whether 
article 173 or 179 applies to applications made by a judgment- 
creditor under section 89 for an order absolute. There has been 
no decision of this Court on the point. In Bai Manekbai v. 
ManeljiO), it was, however, held that article 178 only applies to 
applications under the Civil Procedure Code. The Calcutta and 
Allahabad High Courts have ruled that article 17S does not apply 
to applications under section 89. As regards article 179, there 
is an apparent conflict of opinion between the decisions of the 
Allahabad and Calcutta High Courts. After a careful consider- 
ation of the authorities which were cited before us, I am inclined 
to accept the view of the Allahabad Judges. The Calcutta High 
Court, while laying down in Puran Chand v. Boy Badlta Khhen^\ 
that articles 178 and 179 did not apply to applications which were 
not made under the Code, lias itself been led to observe in Tihch 
v* Parsotem Prosit acl that if there is undue delay, the 

$ C$90) 1 Bom., 213. ( 2 ; (i£0X) 19 Gal,, 132. 
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Courts will liolcl it to be a proof of laches, and disallow such 
applications. There seems to be no sufficient reason for holding 
that an application under section 80 is not ail application for, or 
a step m aid of execution, and, as such, it must be treated as an 
to which aiticle 1/9 applies. In the present cascthi^ 
second question does not properly arise, as the application of 
September, 1897, was admittedly made within three jeais from 
the date of the decree, and it prevents the bar of limitation. It 
was indeed contended that as that applicath n did not expressly 
pray for an order absolute, but was made under section 215, Ci\ il 
Procedure Code, it was an order w hi Jr had no legal effect, and 
did not save limitation. This contention seems too technical 
to he entitled to any suppoit. The jiidgmont-cicdilox’s present 
application of October 1898, is ob\iou i -ly within time 1 y iea r on 
of the pioeeedi he took in September, 1897, 

The third question has been answered above. 

The fourth question i, apparently ora speculative charoctoi, 
and does not arise tiom the facts of the case. It, therefore, call&> 
for no answer. It may, howcv er, be suggested that there is 
nothing to prevent applications for an order absolute and for 
the execution of the dm khd t from being made together or at 
short interval. 


Eitauaw a 
Gantt, 


0, (lev accordingly . 
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Before Mn Justice Parsons, Acting Chief Justice, and Mr. JvUue Panada, 

PK A N 8 U K HI! All DINA3JATH, a lunatic, ey his ni yt rail nd his ti n e 
BAI rULKOE, (origikai PtAiHTirr), Appillum’, v. Bii LADKOPv 

AXD ANOTHER (ORIGOTAL DrrEXDAXTs), RrsPOXDEHTS.* 

Zunatic—Huit Ly wife as next fnend, alleging husband to be a lunatk— 
Husband not an adjudged lunatic — Civil Procedure Code {Ad XIV of 
1882), See. 462 — -Act XAXV of 1858 — Practice — Procedure. 

“Where a wife, alleging her husband to be of unsound mind, brought a suit 
as next friend, the Court ordered an inquiry (1) as to whether the kasband 
was of unsound mind and (2) as to whether the suit was for his benefit. 

* Second Appeal, No. 520 of 1808, 
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Second appeal fiom the decision of E. J. 0. Lord, Assistant 
Judge with full powers at Broach, confirming the decree of KAo 
Sahel) G. It. Gokhale, Subordinate Judge of Vagra, 

The plaintiff, who was alleged to be of unsound mind, brought 
this suit by his next friend, his wife Bai Falkor, to recover 
possession of certain pxopeity. 

The defendants contended {inter alia) that the next friend had 
no light to bring the suit under section 403 of the Cnil Proce- 
dure Code (Act XIV of 1882), that the plaintiff had not been 
adjudged a lunatic ; and that no certificate of guardianship had 
been obtained under Act XXXV of IS 58. 


The Subordinate Judge dismissed the suit, holding that the 
next friend was not entitled to maintain it, as there had been no 
\alid adjudication of lunacy and she had not obtained a certifi- 
cate under Act XXXV of 1858. 


The Judge having confirmed the deeiee in appeal, the plaintiff 
pi of cried a second appeal. 

Goluhlas IC ParcIJi for the appellant (plaintiff) : — There 
is nothing in Act XXXV of 1858 to pi event a suit being 
brought by a wife as next fiiend of her lunatic husband. The 
husband’s pi opeity is to be protected, and the suit is for his 
benefit. It is true that no decimation with respect to the plaint- 
iff’s lunacy has been made, but such a declaration can he made 
at any time. Section 463 of the Civil Procedure Code is not 
exhaustive. It is just and equitable that such a suit should be 
allowed — Nalbu Khan v. Si(a a \ Poittr v. Potter Venhaf* 
ramana v. Timapj)a (Z \ 


Edabhai Lalluhhai for the respondents (defendants) : — A 
suit at the instance of a next friend can lie only when a 
person is adjudged to be a lunatic under Act XXXV of 1838 — 
Tvlaram v. VithaW* We do not admit that the plaintiff is a 
lunatic. There has been no adjudication upon that point— 
Beall v* Smith 

Cl) (1897) 20 AH., 2. (3) (1891) 10 Bern., 132. 

W (iBf ) m Ob, Dir % 420. (4) (1889) 13 Bom., G56. * * 

i f W a873)L.E.9Ch*, 85, f 
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Pabsoxs, C. J. (Acting) The question raised iu this appeal 
is whether Bai Fulkor had a light to file the suit as the next 
^csf 11 ^ ^ er ^ us ^ an ^> w ho was alleged to be of unsound mind, 
but n ad not been adjudged to be so under Act XXXY of 1858 
or under any other hw for the time being in force. In Tularaa* 
v. VitLal a Bench of this Court expressed an opinion to the 
contrary on the stiength of the rule stated in Daniell’s Chancery 
Practice, 6th Edition, Yol. I, p. 116. In a more recent ease, a 
Bench of the Allahabad High Court decided the point in the 
affirmative— Nalba Klum v. 8Ua 2 K Then decision is based on 
the case of Poiter v. Poitei y \ and they point out that the mlo 
on the subject in England is no longer the rule stated in Darnell’s 
Chancery Fiactice. We sec no reason why the piineiples of 
equity as applied in the practice of the Courts of England should 
not be observed in the Courts of this country in cases in which 
theie is no law existent which lays down a different procedure. 
The Code of Civil Procedure is silent upon the point at issue 
here, and wo must, therefore, act upon general principles and in 
conformity with the practice of the Court of Chanceiy (see 
Venlatramana v. Timappa (4) ). The practice of that Court is 
clearly set out in the case of Porter v. Porter and in the other 
cases theie cited. In it Cotton, L. J. ? says : What is the prin- 
ciple on which the Court allows a person of unsound mind to 
sue by a next friend ? Where the person is incapable of acting 
for himself, the Court allows any one of the Queen's subjects to 
take proceedings on his behalf as regards that which is jovimd 
facie for his benefit." Bowen, L. J., says : ce It seems to me to 
be this that when there is a person of unsound mind, who, al- 
though not found to be of unsound mind by inquisition, never- 
theless stands in need of the protection or the intervention of 
the Court as regards his property, real or personal, or as regards 
any portion of his property, then, supposing he would, if sane, be 
entitled to the intervention of the Court, a third person, a stran- 
ger, may come forward and do that which is clearly for the bene- 
fit of the person of weak mind ; " and in applying the principle 
he says : “ The Court ought to be satisfied, so to speak, of the 


(1) (1889) IB Bom., 65G. 

(2) (1897) 20 All., 2. 


(3) (1888) 37 Oh, Div., 420* 
<4» (1891) 16 Bom., 1S2. 


tlmi. 


I ... 




ii 




1899. 

PSAXStTKH-’ 

BAM 

th 

Bve Burn oh. 


' ■ 





w ■ 

V- '-'iff 

f 








056 


THE INDIAN hXW REPORTS, [VOL* XXIII 




Pbaxsukh* 

Tv AM 
V* 

Bai Laptop, 


#-• 

title of the next friend to intervene, and it ought to be satisfied 
that the person is of unsound mind and that he stands in need of 
protection as regards his property* and it ought to he shown 
that it would he for hk true interest that the Comb should 
exercise its jurisdiction.” 

In the present ease* the suit has been summarily dismissed* 
so that we do not know whether Praxis uldirmn* on whose be- 
half the suit has been brought* k a pew on of unsound mind or 
not. That point will* therefore* have to be enquired into. The 
suit k brought to set aside certain deeds said to have been exe- 
cuted by him when of unsound mind, and mu hr undue influence; 
if i c * therefore* prhu d fae'e founded on a good and beneficial 
cause of action. In Z hall v. Sndth V it Is said that the more- 
common case of the Court's interference is where the incompe- 
tent person by his next friend seek* to set aside instruments or 
other gifts obtained by persons taking fraudulent advantage of 
his mental weakness The point is one on which. w r e nmt order 
enquhy in the circumstances of the present case* and we think* 
in the w ouls of Cotton* L.J.* in the above cited ca^, that the 
oaiis mutt be placed on those who suggest ihrfc the action is not 
duly constituted to show that it cannot be really for the benefit 
of the person of unsound mind. TTe* therefore, frame the-o 
issues* namely*. — Is PransuLLram a person of unsound mind? 
Do the defendants pi ove that the suit instituted by his wife as 
his next friend is not for his benefit ? and ask the Judge of the 
lower appellate Court to take evidence and find on them* and cer- 
tify his findings to this Court within two months* 

Issues sent down » 


e a- e. q ^ J - 
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'Before 2Lfj. Justice Candy and Mi Justice Tyubji 
Ixxz NARAYEK SAD A SHIV KALE.* 

Regulation II of 1827, Sec 54 — Pleader and client — Pleader's absence ft om 

Coiat owing to his tenpmauf anointment a* a Sulouhmlo Judge— 

u J^ecessaiy cause." 

On the day fixed for ilie healing of a smS nePlier tlie plaintiff nor Jm pleader 
ms Present ; the defendant not having been sened was also absent. Plaintiff’s 
pleader, howevei, sent intimation to the Couit in wilting that he had hecn ap- 
pointed to act as a Suboidinato Judge, and as he was going that day to iom his 
appointment, lie w as unable to attend the Com t. He, theiefoie, leqnested that 
the case should be adjourned till his letmn, oi that a notice be issued to his client 
to enable him. to make the neeessaiy anangements foi the conduct of his case. 

Heidi that the pleader, ha\ing been teinpoiaiily appointed to act as a Sub- 
oidinate Judge, was unable to attend the Court in consequence of a 44 neeessaiy 
cause 5 ’ within the meaning of section 51 of Regulation II of 1827 , and as he 
had sent the neeessaiy notification in wilting to the Couit, the suit should not 
be dismissed, but adjourned for a reasonable time. 

RErEKEXCE by Rao BaMdur Gangadhar Vishnu Limaye, First 
Class Subordinate Judge of Belgaum, under section 617 of the 
Civil Procedure Code (Act XIV of 1882). 

The reference was as follows : — 

* The plaintiff sued for rent of a house. When it came on for 
hearing, the plaintiff and his pleader were called, but both were 
absent. The defendants not being served were also absent, A 
repoit of the pleader was later submitted to the Couit, stating 
that being appointed to act as Subordinate Judge, he vas going 
away that day to join his appointment, and requesting that all 
his eases should either be adjourned till his return, or, if this 
could not be conveniently done, a notice should be issued in each 
case to the party concerned to enable him to make the necessary 
arrangements for the conduct of his case.” 

The questions referred for the High Courts opinion were ; — • 

1, Whether the procedure laid down in section 54 < } clause 1 , 
of Regulation II of 1827, should be followed in such a case, or 
whether the suit should be dismissed for default ? 


* Civil Bcfercuce, Ko. 2 of 1809. 
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2. "Whether, if the said section be applicable to the case, it 
is necessary to issue a notice to the party concerned ? 

His opinion on the second question was in the negative. 

Section 51 of Regulation II of 1827 provides as follows : — 

« if a pleader 5s unable io attend the Court in consequence of indisposition 
or other necessary cause, lie shall notify the same to tlie Court in writing, in 
which case proceedings in the suit shall be stayed for such time as the Court 
deems reasonable, to enable the party to transfer by endorsement or otherwise 
his power- of* attorney (either temporarily or until the suit is determined) to 
another pleader.” 

The reference was argued before a Division Bench (Gaudy 
and Tyabji, JJ.)» 

Sad as! iv R . Bale Lie, as amicus ciiriai , for plaintiff. 

Battatnja J. Idgwnji, as amicus curice, for defendants. 

Gandy. J We think that the pleader, who was temporarily 
appointed to be a Subordinate Judge, was unable to attend the 
Court in consequence of a cc necessary cause.” Section 54 of 
Regulation II of 1327 was, therefore, applicable, and in accord- 
ance with the provisions of that section the pleader sent the 
necessary notification in writing to the Court. He could, under 
the circumstances, have appointed another pleader in his behalf 
under Civil Circular IS ( i) 3 but according to the practice, which 
is apparently at present prevailing in the Sub-Court, a pleader 
who is unable to attend the Court, owing to his temporary ap- 
pointment as a Subordinate Judge of another Court, is not bound 
to appoint another pleader to conduct his cases in the Court in 
which he was practising. As it is also the present practice for 
the Court to issue notices to the parties in eases falling under 
section 54 of Regulation II of 1827, we think that there were 
in the case, now referred by the Subordinate Judge, reasons, 
which he could have recorded under section 98 of the Civil Pro- 
cedure Code, for not dismissing the suit. 

Order accordingly* 
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? Before Mr, Justice Candy and Mr. Justice Fulton. 

KISHOHE (original Defendant), Appellant, v. LAKSII- 
, IN DAS It AGHU NATH DAS and others (original 
Plaintiffs), Respondents/* 

*&$W*!&rQ5e3ure Code (Act XIV q/1882), See, 530 — Public, religions and eharlt - 

able trust — Charity — Hindu tern pie, with a dharmaslidlii and sad&vcirt attached 

tp it^Trustee^QoiistriLpthe trustee^-RU liability— Right to sue— Limitation* 

A Hindu built a temple in honour .of the deity Shri Pandurarig, to which 
were attached a dJiarmctsMla and a scald cart for feeding travellers and 
giving' alms to the poor. For the main teiianee of the temple and the charities 
•connected with it, he dedicated certain property by a deed of gift, under which 
he constituted himself a trustee for life and appointed a punch to act as his 
successors in the trust. During his life-time lie managed the temple as pro- 
vided in the deed. On his death in 1857, the punch did not take charge, 
but hi.; son (the defendant) assumed the management. The temple was open 
to the Hindu community. 

In 189 1 the pujdri of the temple and fi ve other worshippers of the idol died 
this suitnmder section 539 of the Code of Civil Procedure (Act XIV of 1882) 
with the sanction of the Advocate General, for removing the defendant from 
the management of the temple on the ground of his misconduct and mis- 
management of the trust property. 

The defendant pleaded ( inter all!) that the property was -not a public, 
religious and charitable trust : that lie was not a trustee t that, the plainti Is 
had no right to sue, and that the suit was time-barred. 

Held, (1) that having regard to the fact that a certain number of the public 
had always used the temple, that there was attached to it a dhamiasJuik^ and 
that the surplus funds not required for the service of the temple were to be 
applied to feeding travellers and mamiaiuiifg a saddoart, the intention of 
the founder was to devote the property to public, religio is and charitable 
purposes; A '; ... 

(2) that although the defendant was not apppointod a trustee, yet by 
taking charge of the endowment, and purporting to manage it as temple pro- 
perty, he made himself a constructive trustee, and was liable, as such, to the 
beneficiaries; 

(3) that the plaintiffs were entitled to maintain the suit under section 539 
of the Code of Civil Procedure (Act XIV of 1832) ; 

(4) that the suit was not time-barred, as with every fr ash breach of the 
constructive trust, or whenever the direction of the Court was deeme neces- 
sary, a fresh cause of action arose. 

* Appeal, Xo. 49 of 1898. 
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Poona* 

Suit under section 539 of the Cede of Chil Pioccclmo (Act 
XXV of 1882). 

The plaintiffs sued, with the sanction of the Advocate General, 
under section 539 of the Civil Procedure Code (Act XIV of 18S2 \ t 
fox the removal of the defendant from the management of a public 


elxaxity, and for the settlement of a scheme tinder the direction^ 
of the Couxt for the future management of the charity. 

Plaintiffs alleged that there v as a temple of Slni Pandurang 
in Poona which was built by defendant's father Purshotamdas 
Acnbaiclas. fox* the use of the public, about fifty years ago. To 
this temple were attached a dliarmcu> 7 icila and a saddiaii . 

For the maintenance of this temple, for feeding traveller^ and 
foi giving alms to the pool, the defendant's father assigned 
eeitain property by a deed of gift, dated 18th December, 1859, 
under which ho constituted himself a ttusiee fox lif^j and ap- 
pointed a panch to act as his sucecs^ois in the trust after his death 

On 18th Jannaiy, 1387, Purshotamdas executed another deed 
of gift by which he contained and ratified the pi o\ Lions of the 
foimei deed, and appointed a rat punch or head trustee, undei 
whose advice and guidance the other trustee^ were to act in the 
management of the trust aftei his death. 

Purshotamdas managed the trust piopcity duiiug his life-time 
in accordance with the piovisions of the deed of gift He died in 
67* 

On his death none of the trustees appointed by hun took chaige 
of the temple proper ty. The defendant (the son of Purshotamdas) 
took possession of the property and continued in management 
till 1S94, when the present Miit was brought. 

Plaintiffs alleged that the defendant wa» wasting and mis- 
managing the trust property, and was acting in total disregard 
of thcinteiesfcs of the charity. The} , therefore, sought to remove 
him bom the management, 

Maintiff No. 3 was the pujdrl of the temple, and plaintiffs A 4 
? 03 - and C were devotees and worshippers of the iclotp^" 1 
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Defendant pleaded {nitet alia) that the property in dispute was 
not a public, religious and charitable trust; that the plaintiffs 
had no light to sue ; that the suit was time -bar re cl ; that he was 
not a tiustee of a public charity ; and that section 533 of the 
Cnil Pxocechne Code (Act XIV of 1882) did not apply# 

The Distxict Judge ovci-i tiled these objections, and held that 
the detendaufs conduct wis such that it was necessaiy, in the 
inteiests of the charity, to appoint trustees and settle a scheme 
for the future management of the trust* A scheme was according- 
ly framed under the directions of the Com t, which was incor- 
porated in the decree. 

Against this decree defendant appealed to the High Court* 

Datkitrya J, tdgiuiji for appellant. 

Xagindas Tulsidas for respondent. 

Fulio\, J — The ciicumstances out of which this suit has 
arisen are as follows — 

On the ISth December, 1850, one Purshotamdas executed a deed* 
the material portions of which arc translated as follows — 

f * I am become old and am aged about 7 1 years, As my hi st wife & son 1 ugal- 
ladme alias Bipubliai does not conduct lumsjf in obedience to me, I do 
notfr el confident cdhei tliafc he will peifoim the eeiviec of the deity aftei my 
de ith oi that lie vull be of *.my stn\ice to me. Foi these leasons, and because 
the pi opei ty which I gave away m gift k my self-acquisition, I had no 
meestial estate, all my belongings aie my m\ n acquisition — Know mg tins, 
with the object that the estate should be demoted to good pmposesfox seeming 
ah ation, 1 give away in the name of Knshna to Shu Panduiang Mint!, god 
of gods, of in} fiee-w ill and accoid, the piopeitv, moveible md immoveable, 
as set out below - 

u 1 The temple which I liave bn It. 

-•* H * t 

<c All the above piopeity is dedicate 1 to Shii Pandm ang Dev , the god of gods. 
Neither I, noi any descendants, noi my ci editors, noi anybody else has a. 
light oi claim to it. In the sud temple there is a two-stoned sopa for the 
jiujdn to lodge m. Now*, the pnests Iveshavbhat and Bhanbhat and their 
mothei Itajabai and Yithul live theie whom I had appointed as the priests. 
But if they misconduct themselves, others are to be appointed m their stead. 
To defny the e\pense3 of offerings to the deity and the light neai the idol 
Es, 3-8-0 aie to be given away evoiy month, and a dhotarjoda with Us. 4 a 
yeai and to Rukhmim Rs 5 and a pat oh Thus with these items to defray 
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the espenfees, the god’, nevadya and inlal pvja is l«fmmcO. The puju'ri 
has no concern in the othoi tilings. 

“The other expeudituie to he inclined is as follows:— 

« -njese are to he met hy the rent lt.ili'cd fiom the houses mentioned above. 
Aftu my death, tliejwrtcft named below me to lealisc the mils of the houses 
and after inclining the expenses nicest > for repaiis, At , to apply them to 
the abo\ e purposes. Out of the balance, tun ellei , are to be fed and a sad<1 m t 
h to be kept w hicli I shall do during my life After my death, the punch men- 
tinned "below ai c to conduct it. 

« I hav ekept a slop in the name ol Vithoba in the shop in which I In e. The 
house is dedicated to Nathp, god of gods of Tide} p\u\ Lhe capital of the 
shop has "been ci edited in the name of the gods* I have been soiling as 
gumasta in this shop. 

« The leniunmtion fur that is Its. 225, which I shall take and manage the 
shop with honesty and sene its inteiests. Shii Vithoba, god of gods k the 
owner of the piofits made in the business. I shall accoidingly manage the 
shop during m} life-time. And during m} life-time I shall manage the property, 
both immo"v eable and mo\ cable. After that the punch named below 1 ' are to* 
continue such management foi ca er. With this object, I lia\ o named tlie 
^ aac ] u * # The said^«52c/i aie to 

realise tie lent and to continue tlie dhamaliUya for mei. Alter my death 
the aho^e named j panch should take the lent and spend the money with ecu- 
uomj. Kone of them should misappiopiiate the amount 01 appl} any paxt 
of it to lius own use. The jpanch are to supuvise the estate and its income 
and to spend as above detailed. This is all the light of tlie pamh. Shii 
Panduiang is the ownei of tlie whole estate including the shop. 

* * « *■ 

« Buiing im life-time I shall manage the said houses, sites and the temple, 
lealize the rents and spend them as abo\ e. Aftet my death, the panch axe to 
deal with them as owncis. To the said houses, sites, temple, money, and 
jewelleiy and pots, neither 1 1101 my hens, descendants, cieditom, or executor 
or wife 01 an} body else has any light. Slui Pandurang, god of gods, is tl e 
owner for et er. The panel arc appointed to cairy on the \ aim at. 

« The maintenance and suppoit of m} Jugalkishore alias Bapubhni and ni} 
Wife is provided for in my vya^ asthapatra. All the details are set out therein/* 

Again on the 18th January, 1897, Purshotam executed another 
deed or vyavasthapatra to the following effect : — 

« As the temple of Shri Pandurang has been built together w ith the out-house* 
&c., the same should be in working order. I, therefore, gave over in charity 
t tfr Shii Pandurang three houses, together with the compound site. The 
' feaid deed of gift was executed on Margshiish Shud 9, Shake 1781. I have no 

; v ownership over them. In order that the worship of the deity may be duly 
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performed and that thoie tiny be n'th'ehjit, ski , i sopawith two lias 

been bail*, &e. # In the deed of gift a punch is 

a PPoin ted to manage. Of tbeso Shall gran i& dead 11x118 thme aie onl} 
four members of the p%mh and them is no tarp inch I, therefore, appoint 
Vi/iaringun Aya the 3th snrpanoft. The following gmtloniou with the 
addition of Vi/Luaugam as sai pi.no k »ue competent to realize the icnts, 
remove tenants, Ac. Diu mg my life- time I shall look to the management 
myself. After me the said pjneh } with the advice of sarpanch, shall continue 
the management. Nobody e ] se is to have an} voice m it.” 

Purshotain died in 1S67. Dming Ifm life-time lie managed the 
temple as provided in the deed, but on his death the pan eh did 
not take charge, and hib son Bapubliai assumed the management 
In 1883 , the members of the pa rich filed a suit to eject Bapubhai, 
but it was rejected as time-barred. However, in their decision 
on appeal, the High Court remuked that the question whether 
the defendant could in fact be regarded as a trustee for the 
temple and be remaned for misconduct was not before them — 
Kiijptt&cuvami v. JugulUsho/ P 1 '. 

The present plaintiffs ha\c now filed this suit ab relators under 
section 539 o£ the Civil Procedute Code, with the sanction of the 
Advocate General, and in the interlocutory judgment of the 
15th April, 1896, this Court held that the claim was not barred 
by the decision in the former suit. We agree with the District 
Judge in thinking that, if there is a validly constituted trust 
created for religious purposes, the plaintiffs have such an interest 
therein as entitles them to sue with the consent in writing of the 
Advocate General. On this point we have nothing to add to 
Mr. Crowe's remarks. 

The next question to be considered is whether Pursliotam w as 
competent to create the tiust. In the deed of 1859 it is recited 
that the property is self-acquired, and the only evidence to contra- 
dict this statement is that of the defendant himself. This ev id- 
ence is not, we think, sufficiently leliable to justify us in disbeliev- 
ing the statement in the deed which more probably represents 
the real facts of the case. The defendant has never disputed 
the fact of the endowment, and in this appeal it has not been 
disputed that both the deeds are genuine. He admits that the 
(i) P, J. foi 1892 p. loo. 
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temple was built by bis father fifty-five years ago and that the rent 
of certain houses is to bo spent on it, and his acquiescence for 
so long a period in the principal provisions of the endowment 
furnishes a stiong ground for believing that in making it the 
father was dealing with his own funds and not with joint funds 
or property. 

The endowment itself, we think, has lightly been treated as 
for public, religious and charitable pm poses. It was contended 
that under the deed it was only intended to endow a private 
temple for the use of the family and not for the public. Rut 
having regard to the fact that a ceitain number of the public 
have always used the temple, that there is attached to it a dharma - 
slut! a, and that the surplus funds not required for the service 
of the temple were to be applied to feeding travellers and main- 
taining a m (hi vent, we think it is clear that the intention of 
the founder was to devote thcpiopeity to public, religious and 
charitable pm pose. 

Lastly, we think that although the defendant was not appointed 
a, trustee by the deceased, yet by taking charge of the endowment 
and purporting to manage it as temple property, he made lxiraself 
a constructive trustee or, to adopt the phrase occasionally used 
in English decisions, a trustee deson His deposition shows 

that he knew the property was devoted to the temple and he 
applied to the Municipality to exempt it from taxation on the 
ground that it was dev as than. In Manohar Ganesh Tambckar v, 
Jjalhiiiium Govituham£\ West, J., in discussing the position of 
persons who, while holding proper ty dedicated to religious pur- 
poses, denied their liability as trustees, *>airl . te Those who take 
physical possession of the one as of the other kind of property 
(cash, jewels or land) incur thereby a responsibility for its due 
application to the purposes of the foundation — compare Griffin v, 
G tiffin 1 ® ; Midhallen v. Mar it j Aberdeen T^wn Council v. Aber- 

deen University t 'L They are answerable as trustees ev on though 
they have not consciously accepted a trust, and a remedy may 
be sought against them for maladministration by a suit open to 
' M W Hope \ . Lid ddl (185G) 21 Bear , 183. 0 (l c 01) 1 Sdu & Lcf , 352. 
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f Dy 0116 5nt f esfced ay the Roman system in a Lke case 

ay means o & pojmlarts actio.” The principle contained in this 
passage, seems applicable to the present case. The property 
appropriated to this devasthan lemains the subject of a trust, and 
the defendant wbo, without authority, undertook its management 
is liable to the beneficiaries. An express decision on this point 
will be found m the case of Xad/uwi r. Sul claim in which a lady 
who, without authority, had assumed the duties of trustee was 
neltl liable. In that case Vice-Chancellor Shaducll <=aid as fol- 
°^ S 30 &) . - Kow I must say that it would be a most glaring 

violation of justice if I weie to decide that she was not answerable* 
It she had pleased, she might have refined to act : but, as she 
assented to act she was bound to act propeily, and she cannot 
screen herself from the eousequencea of her acts, merely by 
sajing that slio was not authorized to act.’-’ 

On appeal the same doctrine was enunciated equally cleat ly by 
Lord Cottenham, L. C., as follows « —'There is indeed no quo,- 
ion a jout it . she took on herself, as the decree recites, to act as 
trustee ; and if a pai*y takes on himself to act as tiustee and to 
sell a trust estate and recehes thepurclmse-money, it will not do 
lor that pai ty, w bother the purchase-money i cumins in hi* pocket, 
or he hands it over to somebody el^ , uudet ciicumstances that 
leave him liable, to say * I do not think that, under the chcum- 
stances, I was, sti ietly speaking, atrustee ; soinebo ly else was, and, 
therefore, 3 on, the party who is cestui p e t, u*t, cannot call on me 
for the payment ot the purchase-money/ It is quite clear that 
could not be listened to,” 

TV e think, then, that the plaintiffs are entitled to maintain this 
suit under section 533 against the defendant. *\Ye are also of 
opinion that it is not time-barred, for weeonsidei that with every 
fiesh breach of the constructive trust, or whenever the direction 
of the Court was deemed necessary, a fresh cause of action arose. 
The wording of section 533 is clear. The public may tolerate for 
a time irregularities in the management of the endowment in 
which they are interested, but they do not thereby lose their 
rights, for the law expressly provides that whenever the dii action 
(O as48) 16* Sim , 297 at p 303, (2) (1*19) 1 JT. and G , 607 at p. 621. 
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i tiipv may with tlio prop or 

Ot the Co».t .. Jot r d I ’X»iLmtL a.', «li U «.a.o clearly 

sanction institute a suit. \ nblkrutions arid lias mis- 

necessity, as the defondantjl^utes ^ Juflge . No 

managed the propw > 1 to^ the details of the scheme, 

objection was tauen m ai 0 utn 
Wo confiim the dtci ee w itb corts. 

Decree covfinnul . 


APPELLATE civil. 

Before M> Justice Candij and Mi . Justice Fulto) 

MOHIDIN ake othfbs (oswiNa DisiBN»VNrB^AFSrii«.^ * 
SHIVLIHIUPPA (oeiqxnal rnAixim), IwLsro _ 

J Jasement—CnJi m or / » igVs—OMtom of biu lal f«» 

e , 0lBW( * 6y « c^cu» oi oj MuJtons Jana to bunj then 

locality- -BigJt of burial . „ tnr m . nv 

Wlieio a certain section o£ tlio MAomrim common, tj In I been fo ‘ 
je r: the Habit o£ Liu, tag then dcid non ^ ^ 

the plaintiff sued foi an injunction lestiainmg them Lorn 
in future, 

tt 7 7 tSat tlie ii r M of bui ul claimed by tlio defend mis wib no m 

mzed as vs alid local custom. T 

SEU«D appeal from tie clecMou ot L. Clump, Y S ,«t,nUm) g o 

of BhoUpur-BijApnr. . 

The plaintiff sued foi an injunction restiainiug a certain divi- 
sion of the Mahomedan community .it the village of Bagevddi 
from burying then dead in his land. 

The defendants pleaded that they had been buiying their dead 
m the laud in dispute for over a 100 years; and that they had 
acquired an easement by such continued usei. 

The Subordinate Judge found that there was a darga in the 
land m suit, that there were several tombs lound about the 
4 daroa, and that the defendants had been exercising the light of 
l * burial for a long time beyond the memory of any living man, 
1 1 | * Second Appeal, Ko 411 of 1898. t * i 
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He, therefore, held that the easement claimed hy the defendants 
was piovedj and dismissed the suit. 

On. appeal, the Assistant Jud^e ic\ci v ed the fiist Coutt’s 
decree. In his judgment he said : — 

“I do not, howeiei, think that defendants era he held to has e acquued .ms 
piescnptno right. The right si hi oh the., claim 1S eleail} not an clement* 
in fact, it does not hen the smallest rcscniblance to an easen ent, ruthei cau 
it he said to he a ‘profit a ptemh e ’ The reasons which lead me to hold that 
inch a light as delu dants claim cannot he acqunul hs ] lescnp'icn art thc«e 
Fust, they do not set any limit wliatevu to the space which thee wish to use 
as a bm jal-groiitid , they as, ‘wo ne entitled to bniy om dead in Smsoj 
Nos 1134 and 1133 ’ (foi the latta sto compamru Apjeal Kb. 100 of 1806). 
It is impossible that ail} light can lmebcen acqimed b} immemorial usage 
to hmy eoipscs m aioas which aie nils modem consentiona Thcie is not the 
sm illest attempt to limit their i iglit m any si as , and it is obs runs that senous 
injury must losult to plaintiff if the whole ot h s land is to he used foi this 
1 m pose 

“ Secondly, it is peifcctl} cleai that the c\eitiso of this so called ugh*, if 
persisted m, will ultimate!} destioy all thepiofits to he domed from pi un tiffs 
land, as tlic ss lie 1 suise} lumibei will, m the com i, ( f tin o, bo eciuoil with 
tomb-stones * * 

(i I find no mat nice of any similai light being leiogm/ed by a Cui it of lxw 
m India The oase which appeals most similai is tint of The Sut eta) n of 
State fot India v. MathuHibhax ((1689) 14 Bom , 213), but the circuinst mec> 
tlieie are different , in that case it was, held tint th inhabit mts of a \ llhge coi Id 
acquire a right to gnue cattle by pi eruption as against the Crown. The m 
habitants of i Milage foun a coiporatc unit, and the light of pasliuc is not one 
which entirely destroys tue piodutc of the giouud. Hue we ha\e an un- 
defined mimbei c f pei ^ons belonging to a paHicul it division of the Mahomed ms 
of the village asseitmg a piescnptno n„hfc which, s I line shown, must 
eventually deshoy plaintiff’s pi ofit of his land In othex respects, the ca^e I 
have quoted is an authority foi holding that the pica set up bj the defend tilts 
is bad on account of its vagueness, ah they have entuety f uled to point out 
over how much of the land the) have acquned the light which they claim. 

“I, thoiefoie reveise the decree of the Iowa C< tut and oidei that a peipetml 
injunction, issue to defendants, iesti am mg them fuun burying then d rt id m 
the land.” 

Against this decision defendants piefeiml a second appeal 
to the High Court. 

R. J. R(sai for appellants (defendants) —It is found as a fact 
that the defendants have been buivin# their dead m the land in 
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suit flora time immemorial. They have thus acquired a light in 
the nature of a customary easement. That such a right can be 
acquired by prescription is shown by section 18 of the Easement 
Act (V of 1882 )—- Mammon v. Kuar Sen l) j Kuar Sen v. Mam- 
man a ) ; Fitch v. Bawling 3) ; Fad of Coi entry v. V/illcs ® ; Mitchell 
on Easement Act, page 163 ; Mitra on Limitation and Prescrip- 
tion, pages 100, 401 (3rd edition). 

J). 1\ Kirloshar foi respondent (plaintiff) : — The right claimed 
by the defendants cannot be acquired by prescription. It is not 
a customary light. The alleged custom of burial is both uncertain 
and unreasonable. The defendants do not set any limit to the 
space which they want to use as a burial-ground. If such a 
right were allowed, the whole of our land will in course of time 
become quite unfit for agricultural purposes. It will be all 
covexed over with tombs. Such an unreasonable custom will 
not be recognized in a Court of justice —Kuar Sen v. Mamman'^ ; 
Lulclmeejmt Singh w Saclaulla 

Fur mSy J.: —In this case the learned Assistant Judge has found 
that it is satisfactorily established that a certain division of the 
Mahomedans of the village (of Bagevadi) have been for many 
years in the habit of burying their dead, as occasion arose, round 
about the dai gd in the land in dispute. But he has granted the 
plaintiffs claim for an injunction restraining the defendants 
from braying their dead in future in any part of Survey 
No, 1134, first, because the defendants do not set any limit 
whatever to the space which they wish to use as a burial-ground, 
and, secondly, because it is perfectly clear that the exercise of 
this so-called right, if persisted in, will ultimately destroy all 
the profits to be derived from plaintiffs land, as the whole survey 
number will, in course of time, be covered with tomb stones. 

Now we agree with the Assistant Judge that the right claimed 
by the defendants is not an easement, as it is not dependent on 
the possession of any dominant heritage* But by section 26 of 
Regulation IV of 1827 the Courts are bound, in the absence of 


4 ? , v CO *(1833)10 All,, 178. 

d (1 m) 11 All , 87 at p* 91* 
! i MS) (!mSE,B } 4§S, 


l*’ (1803) 9 L. T. (N. S.), 384. 
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Acts and Regulations, to decide according to the Usage of the 
country, and the validity oE customary rights other than ease- 
taents is preserved by section 2 of the Easements Act. We fully 
concur in the renuiks of the Allahabad High Court in Knar Sen 
v. Mammon (1) on the subject of customary rights. As they appear 
to state the law very clearly, we think it advisable to quote 
tlie passage (p. 91) at length — 

“ As sucla a local custom as is now set up on behalf of the 
defendants" (the right of using a ceitain chabutra a-, a sit- 
ting place and during the Molian am of exhibiting tliereon the 
‘ ta?ias * nntl ‘ alums ’ and placing a f taklit ’ on d) " exclude^ 
or limits the operations of the general rule of law that a pro- 
prietor or other person law fully in the possession of laud, and 
whose rights are not controlled or limited expressly or impliedly 
by Statute law, by grant, or by contract, has an exclusive right 
to the use or enjoyment o£ his land for all purposes not injurious 
to the lights of his neighbours, it is necessary that those setting 
up such a custom as that in the present case should bo put to 
strict proof of the custom alleged by them. A local custom to 
have the effect of excluding or limiting the operation of the ' 
general rules of law must be reasonable and certain. A local 
custom as a general mle is proied by good evidence of a usage 
which has obtained the foice of law within the particular dis- 
trict, city, mob alia or village, or at the particular place, in 
respect of the persons ami things which it concerns. Where it 
is sought to establish a local custom by which the residents or 
any section of them of a particular district, city, village or place 
are entitled to commit on land not belonging to or occupied by 
them, acts which, if there was no such custom, would he acts of 
trespass, the custom must be proved by reliable evidence of such 
repeated acts openly done, which have been assented and sub- 
mitted to, as leads to the conclusion that the usage has, by 
agreement or otherwise, become the local law of the place in 
respect of the person or things which it concerns. In order to 
establish a customary right to do acts which would otherwise be 
acts of trespass on the property of another, the enjoyment must 
have been as of right, and neither by violence nor by stealth, 
«) (1893) IT All , 87. 
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nor by leave asked from time to time. We cannot in these pro- 
vinces apply the principle of the English Common Law that a 
custom is not proved if it is shown not to have been immemorial. 

To apply such a principle as we have been urged by the counsel 
for the appellant to do, would be to destroy many customary 
rights of modern growth in villages and other places. The 
Statute law of India does not prescribe any period of enjoyment 
during which, in order to establish a local custom, it must be 
proved that a right claimed to have been enjoyed as by local 
custom was enjoyed And in our opinion it would be inex- 
pedient and fraught with the risk of disturbing perfectly rea- 
sonable and advantageous local usages regarded and observed 
by all concerned as customs to attempt to prescribe any such 
period. In our opinion, a Court should not decide that a local 
custom, such as that set up in this case, exists, unless the Court 
L satisfied of its reason ibleacs3 and its certainty as to oxtent 
and application/ 5 

Xow that seems to us a \ cry fair statement of the law on the 
subject, but when appljing the tests of reasonableness and cer- 
tainty wo must look carefully to the circumstances of the case 
and not he led too easily to hold that a custom is bad because 
the parties have failed in their pleidings to define it with ac- 
curacy. Here the defendants have, it is true, failed to set any 
limit to the space which they wish to use as a burial ground. 
But we must not confuse their wishes and their rights. They 
wish for the privilege of burial all over Survey No. 1131. Their 
light according to custom as found by Assistant Judge seems to 
be to bury round about the darga. Because they fail to provo 
all they wish, there seems no reason for denying them the rights 
which they estxblirii. A plaintiff may claim Its. 1,000, but if 
the evidence shows that he is only entitled to Its. ICO, ho will 
get a decree for the latter sum albeit his claim as stated is not 
lully proved. What then is the uncertainty connected with this 
right of burial ? There is no uncertainty as to the class of per- 
sons who he vc been in the habit of burying near tho darga, It 
is not denied that the defendants belong to that class. There is 
no uncertainty as to the nature of tho custom which is to bury 
as occasion arises near the dargd-not of course in the tombs 
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previously occupied — but in the Lmd described by the Assistant 
Judge as round about the dargd. The only point which can be Mom 

said to be uncertain 1 elates to the limits within which burials ^lTIYLI^- 

must be made. Those limits have not been defined. But wc (,u?rA - 
think that they are sufficiently indicated by the restriction of 
the light to a limited class and by the obligation to bury near 
the dargd. As some definition now seems nccessaiy owing to 
the unreasonable claims sot up by the defendants, we think that 
it can faiily be drawn from considerations of necessity and pro- 
ximity to the darga. It is easy, of course, to see that Iheio is 
no custom of burial at a distance from tlio darga. It is equally 
easy to see that there is a custom of buiial near the dargd which 
the plaintiff is not entitled to disregard. The light then may he 
defined as that of the buiial of members of the class as near the 
darga as may be. On this point the remarks of Baron Cleasby 
in Hall i. Hull in glianH ' 1 seem applicable- “Looking to tlio 
nature and oiigin of such customs it w r ould be unreasonable to 
expect any precise ceitainty as to wdiat should be enjoyed as a 
matter of right. If at the present time the inh ihitants all met 
to discuss and determine such a matter, it would he unreasonable 
to expect them to bo very precise as to the enjoyment which 
they wore to have.” Ln the present case if the ciders of the 
ullage met, all they could «ay would be that a ccitnm number 
of Maliomedan families had long been in the habit of biujing 
near this dai ga. But wc think that would ho enough. It would 
be unreasonable to expect of the defendants greater certainty. 

The plaintiff, liowe\ or, may faiily claim an injunction restrain- 
ing them from using their right of buiial in a manner to do 
more injuiy to him than the nature of that light requires, or, in 
other wouls, he may ask that they may be compelled to bury as 
near the dargd as possible. 

ISiext we have to consider the second objection and say 
wdiether this custom of burial can be disallowed as unreasonable. 

AVo hesitate to arm o at such a conclusion. Amongst all races 
that bury their dead, this right of burial in a particular locality 
is one that is most dearly prized, and although the plaintiffs 
land may he rendered practically useless, if these tombs are 

ti (1S75) 1 1 a. D j 1* 
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multiplied exceedingly, the contingency seems too distant to 
justify the Courts in summarily putting an end to the right. In 
Hall v. Nottingham the possibility that the custom there set up 
might have the effect of taking away fiom the owner of the 
freehold the whole use and enjoyment of his property, was not 
thought a sufficient ground for disallowing it. If a custom 
which allows all lawful gamhs4«Joc plajed on another person s 
land at all times of the year is nc^m^ny^onaUe custom^ 
seems impossible to hold that the limited custo^®llijjJi|Jj|^^^ ^ _ 
the defendants is bad. The ciiterion of “ reasonableness ’ ,,j 

which the case of Lutchmeeput Singh v. Sad aid! a Nudnjo n) was 
decided, may have been a good one as legards the alleged light 
of an indefinite number of persons to fish in the Bhils of a 
private owner] but it cannot be extended as a matter of law to 
all customs 5 for, as shown in Hall v. JSottmgluxm , a custom ma^ 
be good though its exercise may have the effect of depriving tjr co- 
owner of the soil of the whole use and enjoyment of his propeif ty. 
Heic the defendants arc entitled to claim for a limited class Phe 
light of burial in one corner of a field near a darga. The mPro 
possibility that after many yeais the number of tombs may hjve 
increased so much as to deprive the owner of the use of his fWeld, 
or of a large portion of it, seems too leinote to enable/ us to 
describe as umeasonable the custom in dispute. j 

We, therefore, amend the decree by diieetmg that a perpetual 
injunction issue to defendants lestrainmg them from dairying 
their dead in Survey No. 1131 otherwise than as authorised by 
custom, namely, of butying near the darg.i. The parties seve- 
rally to pay their own costs thioughout. 

Heciee amended. 

0) (1882) 9 Cal COS, 
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Before Mr Judiee Candy and Mr. Justice Button. 

MANG ALDAS (origin \l PrAiimrr), Applicant v JEWAKR 1M 
and others (original Dependants), Opponents * 

Speotfio Relief Act (I of 1877), See. 9 —Right of way — Immoiealle propel ft/ 

Right of way is not mmovcalle pi opei ty luithm the meaning of section 9 of 
the Act* 

A liglit of way is not '• immoveable piopcrty ” withm tho moaning of section 9 
of tlio Spoaiflc Relief Aet (I of 1877). 

Applic moN under section 622 of tho Civil Procedure Code 
(Act XIV of 1882) against the decision of R.io Saheb S. B. 
Gadgd, Subordinate^ ud go at Bassein. 

The applicant filed a suit under section 9 of the Specific Relief 
Act (I of 1S77) to be restoied to the possession of a right of way, 
which, he alleged, was obstructed by the defendant’s erecting a 
wall across the way in dispute. 

The Subordinate Judge of Bassein dismissed tho suit, holding 
that a right of way was not included in the term "immoveable 
property ” in section 9 of Act I of 1877. 

Against this decision plaintiff applied to the High Court under 
its Revisional Jurisdiction, 

A rule nisi having been gi anted, 

InvcuuUjj (with him Ilanelsliah J than gir shah) showed cause. 

Maejo/w son (with him 11. E. JDesai and B. F. JDastui ) contra. 

C INDY, J. Tho question is whethci a light of way is “im- 
moveable property ” within the meaning of section 9 of the Spe- 
cific Relief Aet according to the definition in the General Clarfses 
Act. I agree with the Subordinate Judge that a right of way 
is not a “benefit to aiise out of land,” but it does not, therefore, 
follow that a right of way is not immoveable property. The 
word ‘ include ’ in section 2 of tho General Clauses Act is enumer- 
ative, not exhaustive. A right of way would certainly seem to 
be an interest in immoveable property. But whether an ease- 
ment proper (such as is tho right of way claimed in this ease) 
can be strictly said to come within the definition of immoveable 
* Application, No, 209 of 1808. 
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property or not, there is, in my opinion, something repugnant 
in the subject or context of section 9 of the Specific Relief Act 
which prevents such an effect being given to the ’definition. The 
repugnancy arises because it appears that the nature of the 
relief provided by the Act is repugnant to the character of the 
property in question. The nature of the relief here must be by 
injunction. In a case like the present one, if the suit will lie, 
and if the Subordinate Judge finds that the plaintiff has been 
dispossessed of his property (his right of way) within six months, 
then the Subordinate Judge is bound to give a decree awarding 
him possession of the property, that is, the Subordinate Judge 
is bound to grant an injunction, 4 /*., by presenting defendant 
from obstructing the right of way. Rut the granting of an 
injunction is, under Part III of the Act, subject to certain re- 
strictions. It is subject to the discretion of the Court (section 
52). It can only be granted where the invasion of the right 
is such that pecuniary compensation would not afford adequate 
relief. It is possible to imagine a case where a right of way 
has been obstructed, but there still exists a right of passage for 
plaintiff, though over a longer way, and the Court may deem it 
proper to allow.the obstruction to remain and to award pecuniary 
compensation for the diversion. In the case of another ease* 
merit; viz*, right of light and air, there is a course of decisions 
holding that, if possible, pecuniary compensation should be 
awarded instead of an injunction to remove the obstruction. 
But the only [decree available under section 9 h a decree for 
recovery of possession, that is, the Couit has no option but to 
grant an injunction. This difficulty does not arise in the case 
of a right of fishing. In the case of such an incorporeal right, 
possession, though given by means of an injunction, is, in prac- 
tice, habitually awarded to a successful plaintiff (see remarks of 
Bigot, J>, at bottom of p. 559 of I.L. R., 19 Calc.). Admitting, 
therefore, that a right of way is, speaking generally, immoveable 
property, I hold that it is not such within the terms of section 9 

i A of the Specific Relief Act. Rule discharged with costs. 

At 0 

,V | JftFWOsr, J. I concur with my learned colleague in thinking 

1 £ 1 \ that section 9 of the Specific Belief Act is not applicable to the 

^removal of ah obstruction to the enjoyment of a mere easement 
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such as a right of way. It is unneeessi 
deciding this caso to express any opinion 
where a person entitled to a right of fish 
of its use, for there seems to be little ai 
light, which can be enjoyed independen 
and an easement which is appurtenant to 
phraseology of Indian legislation and d 
time sanctioned the use of the words (c poss( 
sion ” in connection with incorporeal right 
ent enjoyment, and it may, therefore, fair] 
rights come within the scope of section 9 
that when a person is obstructed m his 
property or in the enjoyment of light and 
connected with that propeity, it would be 
to say that he was dispo-^us^ad of immov 
a r. 0 hfc, which cannot be trausf tried apa 
heritage, does not appear to coum within 
as used in section 9. It was argued tl 
which is described as an easement, was ai 
if so, it is an interest entirely depended 
the property to which it appertains, an 
apart from it. It is a light appurtenant 
by itself, docs not seem to me to come wit 
which, under tH section, must be proper! 
enjoyment an independent light. It 
tun aware, been held that the enjoyment c 
enforced by a suit under section 15 of Act 
section 9 of the Specific Relief Act, and I < 
Bigot's remarks m Fatln Jhala v. Gonr 21 
decision in Saio Dy%l Bose v, Krista Go 
and that the section is inapplicable to eas 
by the custom of the country, a light of p: 
by a house-owner, and if some one opened 
and thereby in violation of that right ovei ] 
premises, it would hardly be argued ilia 
been dispossessed of property. But if i 
inapplicable to a negative easement of this 
see why it should be more applicable to a j 
a) (1892) 19 Cab Hi at p, 559. £2) (1 
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as a right of way. In the one ease as in the other a right affect- 
ing another person's property exists, and the fact that section 9 
cannot be used for the vindication of one kind of easement leads 
to the belief that it was not intended to apply to any easement. 
Had there been such intention, language more suited for the 
purpose would, I think, have been used. 

I would discharge the rule with costs. 


APPELLATE CIVIL. 


Before Mr. Justice B arsons, Acting Vlmf Jv&tne> and Mr. Justice Remade. 
1809, BHIMBHAT GOTKHANDI (origin vl Defend us t t), Appellant, v. 33 HI- 
March 13. KADIBHAT and another (original Plain tuts), Respondents.* 

Versions Act (xPAYATo/ 1 1871), Secs. 0 and 11/D — Buie (6)( 3 ) framed under 
the Act — Suit for tecover y of t'ar&hdsan allowance — Collector’s certificate 
— Cancellation of certificate by Mevcnue Commissioner. 

Wien a certificate is granted by the Collector unde i section 6 of the Pen- 
sions Aet (XXIII of 1871), the presumption is, until the conti ary is shown, 


Second Appeal, No 306 of 1898. 

U) Sections 6 and 11 of the Pensions Act (XXIII of 1871) 

6, A Civil Court, otherwise competent to try the same (suits i dating to pensions 
or grants), shall take cognizance of any such claim upon lecen ’am a certificate from 
such Collector, Deputy Conuuissiouei, or other officer authon/edm that behalf that 
the ease may be so tiied, but shall not make any older or deuce in any suit what- 
ever by which the liability of Gavermneut to pay any such pension or giant as 
aforesaid is affected directly or indhectly. 

14. The Chief Controlling Revenue An thoiity may, with the consent of tlic Local 
Government, from tune to time make rules consistent with this Act le&pecting all 
or any of the following matters (1) The place and times at -which, and the pci soil 
to whom, any pension shall be paid, (2) inquiries into the identity of claimants, (3) 
records to be kept on the subject of pensions, (4) transmission of such records, (5) 
correction of such records, (6) delivery of certificates to pensioners, (7) registers of 
such certificates, (8) reference to the Civil Comfc under section six, of persons claim- 
ing a right of succession to, or participation in, pensions or grants of n oney or 
laud revenue payable by Government, and generally for the guidance of officers 
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;“ ° | ll ; r f01 ; a. was made, a, is contemplated by 

timbth ndo framed under the Act, with the previous sanction of the Revenue 

llim,Blf B ‘ lt th ° ES — Commissioner has no 

L lttlp , } ’ 1 J° C ! nco1 a certlfielJo granted by the Collector, and there is 

Colled- i’ HC . P1 °y idcs for tlle revision by tho Eevenuo Commissioner of the 

ceitifiM " “ Tu Slantlng celMefurs or fo1 tlle cancellation by him of the 
ceitincatos gx anted by tlie latter. 

of Bij^ aPPeal fr0m the dedSi0n ° f L * CrU “P> Absisfcant Judge 

The two plaintiffs sued the defendant to recover a share in a 
ei am vanhasan allowance which the defendant received from 
overament. The first plaintiff obtained from the Collector and 
proc ucoc o t le Court the certificate required by section G of tho 

Pensions Act (XXIII of 1871). 

te™s°:_ SUbOTdinate JUdg ° raSS6d a dccrec iQ th ° following 


Bhimbhat 

V, 

Bill K AMBIT AT. 


Hi V^ 1 . 0 ^ 3 , 0 ’ detl ‘ ll ° tlut Pontiffs Nos. 1 and 2 are each entitled to leceivi 
tftii” anC °° f ES 57 oioenting this decoo from tim, 

The . defendant appealed. Pending- the appeal, the Revenue 
Commissioner cancelled the certificate which the Collector had 
granted to the first plaintiff. At the hearing of the appeal it was 
objected that tho plaintiff] being now without the necessary cer- 
tificate could not maintain his claim. The District Judo e con- 

° f th ° W C ° Urt > anJ aS t0 eertificl 

J Pmli tr't ? VM l m X0> 1 0b “ “ Certiflcat0 “dor section 6 of 

andthoallegil^:^— 

passed, cannotonst the GWts Junction. I am not aware of 
the law which allows a certificate to ho cancelled or mokod. Plaintiff N 0 •> ho r 
e^-eroh^nedany certificate ataii, and tho Court had no jurisdiction to 
t y tho case as In- a s she was concerned, hut as plaintiff No 1 comes in as her 

referred by him for inquiry to aiy Assistant or Deputy Collector mi I 

suhoidinate to him, a,d every As,Utant or Deputy Colfeet or in 
may receive claim, on bclnlf of the Collector and forward tho same with i “ 

alter inquiiy, to the Collector , hut evmy order for disposing of a el^^oTT 
mg a certificate uudoi sections, that a ease against Government only oi a r 
Government and one or more private persons Jointly may he tried shall i f 
with tho previous suict-on of the Commissio rcr by the Collector himself 
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Bhimbhat 

V . 

Bhikambhat, 








KM 


■ v* 


| * j atnei 

jSEIlHI 1 $ I 4 f 
gM M I § 1 jp 1 1 t ^ 

mmmy 

L> f f I If Iff! If f.\ 
mm : rJ. I 11 " 11 


laeii,andas the ceitificate authorizes lum to sue defendant for a skaio of one- 
tliud in the va) shawm rJlotf anco, the defeat if any, i*> cured . 55 

The defendant preferred a second appeal. 

Narciyan G . Cl a'idaiailar for the appellant (defendants 
Golcuhlas K , Parelh for the respondents (plaintiffs). 

Parsons, C. J, (Acting) —This suit was filed by the plaintiff 
with the certificate of the Collector as required by section 6 of 
the Pensions Act, 1871. The contention of the appellant (or de- 
fendant) is that this certificate has been cancelled by the Revenue 
Commissioner since the decree of the lower Com b, so that it is 
no longer in force, and that thi* Court, therefore, cannot lake cog- 
nizance of the claim. We might be able to give effect to this con- 
tention if it were shown that the Revenue Commissioner had any 
power vested m him to cancel the certificate of the Collector, 
but this is not done. Section 8 requires the certificate of the 
Collectoi only. Section 14 gives power to the Chief Controlling' 
Revenue Authority, with the consent of the Local Government, to 
make rule^ respecting the reference to the Civil Court of claims, 
but no rule has been male which provides for the revision by the 
Revenue Commissioner of the Collector's action in granting cer- 
tificates or for the cancellation by him of certificates granted by 
the latter. There is a rule (6) which requires that every order 
for granting a certificate under section 6 shall be made with the 
previous sanction of the CWimis-doner by the Collector himself. 
We must pi esnine in this case that the ceitificate was oiiginally 
gianted with this sanction, since there is nothing on the record 
to show the contrary. This being so, no powei has been given 
to the Revenue Commissioner to revoke the certificate given by 
the Collector, and we must treat the alleged revocation order as 
null and void. 

On the merits, therefore, the decree must stand. A slight al- 
teration is required in its language, since the defendant's liability 
only accrues when he has received the allowance from Govern- 
ment ; this can be made by adding after the words <<r from time 

to time" the woids s( when the said amount is received." We 
* 

amend the decree by the insertion of these words. The appellant 
timat bear the costs o£ this appeal. 



Decree amended* 
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B, foie Mr. Justice Parsons, Acting Chief Justice, a, id Mr. Justice j Remade. 
LADHAJI NATIIAJI (original Plaintipp), Appellant, v . HABI and 

OTHEUS (OEIGIas AL DEFENDANTS), BfSPONDE\!JS * 

BellUn Arj.uultvn.U' Rihef Act (XVII of 1870), llW-OuU PuKedurc 
cue (Act XIV of 1882), Sec. Sl-Jurmhotion-Pmohci-P'occdmeuhm suit 

jiled in wiong Coujf 

Under section 11 of the Dekkhan iguculturists’ Belief Act (XVII of 1879) a 

smt in which there are seveial defendants who aio agriculturists may he insti- 
tuted and tiled an a Court within the loed Lmits of whose jur.scliction any one 
ot Snell defendants resides and not elsewhcie. 

Yheie a suitwashionghtinthoCouitat Hmli, the plaintiffs all. gmg that 

some of the defendants who held lands within the jmisdiction of that Court 
weie agriculturists, and the suit was dismissed because those defendants weie 
found not to he aguoultnnsts, 

Held that the piopei piocodme to he adopted in such a ease was not to dismiss 
the suit, hut to rotuin the plaint for presentation to the pioper Court. 

Second appeal from W. H. Crowe, District Judge cf Poona, 
confirming the decision of the Subordinate Judge of Haveli. 

Plaintiff', sued to recover money alleged to be due on an 
account. 

* .Second Appral, No. 538 of 1898. 

C) Section 11 of the DeUhan AgncuUunsU Relief Act ( XVII of 1879); 

Every suit of the description mentioned m section 3 clause Co) mav if fl.,. 

ant, oi, when tlieie aie scveial defendants, one only of such defenL p 3 ’.= n „ • 

tm iat he instituted and tried in a Court wuh n t h 6 local limits of w We imischetbn 
stioli defendant resides anti not else wlide* ^ 

Every such suit m which theia arc seveial defend mis who aia a°ricultn.i.>*s 
he instituted and tnedm a Court wiOun the local lnmts of vvlmJ , , f y 

one of such defendants resides and not olsew lieio. Jurisdiction any 


HoS^“ to ' a ”>»«0 - «* «. 


3. The provisions of this Chapter (II) shall apply to- 
(w) Suits for the recovery of money alleged to he due to the plaintiff- 

r • ■*'— •• —h* « . «. 

on account stated between the plaintiff and defendant, or 



for the payment of money not herein- 


1899, 
March 8, 


1 , A l & i : 
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They alleged that the fifth and sixth defendants were agri- 
eultmists holding lands within the jurisdiction of the Subor- 
dinate Judge's Court of Haveli, and they, therefore* having regard 
to sections 3 and 1 1 of the Dekkhan Agriculturists* Relief Act 
(XVII of 1879)., filed this suit in that Court. The Subordinate 
Judge of Haveli found that the fifth and sixth defendants 
wore not agriculturists* and that the suit ought to have been 
brought in tho Court of the Subordinate J udge of Sdsvacl* within 
the jurisdiction of which Coiut some of the other defendants 
who wore agriculturists resided. He dismissed the suit* holding 
that he had no jurisdiction to hear if. lie refused to return the 
plaint for presentation to the Ooiut at Sasvad* holding that 
section 57 of the Civil Procedure Code (Act XIV of 18S2) did not 
apply. 

On appeal by the plaintiffs* the District Judge confirmed the 
decision* observing : — 

“ It has been contended that the Court should have letumed tho plaint, hut 
the cuoumstances do not fall within the foui oomeis of section 57 of the Civil 
Pioceduio Code, as option as to tho selection of tho Couit is allowed by law as fai 
as the giade of the Couit is concerned. 1 

The plaintiffs appealed to the High Court. 

Mahadeo B. Ohanbal for the appellants (plaintiffs) The case 
was not heard on the merits. It was dismissed on a point of 
jurisdiction. Anew suit would be barred by limitation TTe 
asked the Court to return the plaint in order that it might be 
presented at the Couit at Sasvad which has jurisdiction* but 
our application was not granted. Section 57 of the Civil 
Procedure Code is applicable* and the plaint should have been 
returned — MuiiimUwh v. KoUayan (1 ; PmbhaJcarbkot v. F is/ ~ 
wambhar Pandit Bdbaji v. Balshmihai (3) , 

Baji Abaji Khan for respondents (defendants) : — Section 57 of 
the Code does not apply* and the lower Courts were right in 
refusing to return the plaint and in dismissing the suit. 

Pabsons, C. J. (Achhg) ‘.—Under section 11 of the Dekkhan 
Agriculturists 7 Relief Act a suit in which there are several defend- 
ants who are agriculturists may be instituted and tried in a Court 

mf) 10 MM , m* (2) (1881) 8 Bom,* 818. 

, t s > (1884) 9 Bom.* m* 
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within the local limits of whoso jurisdiction any one of such 
' “ dants resides, and not elsewhere. Residence under the Act 
'S defined m section 2, Emanation 3. In the present case the 
svut was brought in the Subordinate Court of Haveli on the 
allegahon that defendants N„s.5 and 6 were agricuTuri,” and 
held lands within the jurisdiction of that Court* The SiihmvT f 

that defendauts ]ST ° s - 5 and 6 were not agriculturists! 

Court !f S- 6 ° U H ht t0 haV ° be6n brou o hfc in the “Subordinate 
Court of feasvad witkm whose jurisdiction the other defendants 

ft LT f riC t Uri f - m5ded * IlG rej6cted the b«* re- 
fused to return the plaint for presentation to the Sdsvad Court 

ou the ground that the case did not fall within the provision 0 f 
section o7 of the Oml Procedure Code. The Distnct Judo-e oa 
appeal confirmed tlrat order. na 

We think that the plaint ought to have been returned. It seems 

to us that the provisions of section 57 must be held to apply to 
the circumstances of the present case, because («) no option as to 
the selection of the Court was allowed by law ( w i lieh is th 
struction of the clause adopted by the Madias High Court in 
Muttmdandi y. holtayun ^ ; and (b) none of the defendants are 

n!s “f d 8 r r!° Cal IimHS ° f the Hareli 0ourt > ^ defendants 
Nos. o and 6 have then actual residence in the City of Poona 

Even otherwise the fact remains that the Court in which the plaint 

had been presented had no jurisdiction to try the suit and in 

h7"iT l"“ e pr0Cedl, “ tobe would bo 

that laid down m Lhanch Jfo,cshmr v. SAicji Gortojt* uz to 
return the plaint J 

We therefore rev oree tire orders „f th » i 0TOl . Comh 
duuot the Subordinate Judge to return the plaint to be presented 

to th, proper Court with the endorsement retired by section 57 

The costs ,n the Court of first iustauce arete be bZ W the 
p amtifl. Each party will heal his own costs in the other Courts. 


d) (18S7) 30 Mad ,211. 


Or det i eierscil, 
<2) (18S8) 5 Bo -a. H. C Rep , 212, 


1899. 

LiDHA 

Hari, 
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Befoic Mr . Justice Candy ond Mi Justice Tyabj U 
L99. ISMAL a><d ornrns (original Plvintu rs), Appellants, RAMJI 

Mai oh 8. SAMBHAJI and omeks (original Dependants), Respondents.* 

Mahomed an lav * — 6V/£ — Crjjfe (f not pe) futed by possession is invalid-* 
Diliveuj of 2>ossc$sion — fossessw v — Registration . 

Un&ei tlie Maliomedan law a registered deed of gilt is not valid if it is 
never perfected by possession. 

The Maliomedan law requires that the doior should he in actual or at Last 
eojistiuctive possession, and that he shouhl gt\e actual or at least const met be 
possession to the donee 



Begistiation is not equhalent to possession 

Second appeal from the decision of Rao Bahadur Chunilal 
Maneklal, Fir&t Class Subordinate Judge, A. P., at Sat&ra. 

Suit for redemption. The lands in dispute originally belouged 
to one Mahomed Mahabu* 

On Mahomed's death, his widow Kulsum and his two daughters 
succeeded to the property. 

In 1873 Kulsum alone mortgaged it to the father and grand- 
father of the defendants, and the mortgagees were put in posses- 
sion. In 1SS3 she mortgaged it again to the father of the defend- 
ants. 

In 1SS4 Kulbum and her two daughter-* made a gift of the 
property to one Jamat. The deed of gift was duly registered. 

In 1SS8 Kulsum mortgaged the property again to the defend- 

On 28th July 1832 Kulsum and her daughter sold the pro- 
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The Court of first instance held that the gift to Jamat was 
valxd under the Mahomedan law; that the donor had no author- 
ity to revoke the gift after the death of the donee ; that the sale 
to Eaju conveyed no title to him or his heirs; and that, there- 

tore, plaintiffs had no right to redeem. The suit was, therefore, 
dismissed* 

This decision was substantially confirmed on appeal by the 
First Class Subordinate Judge, A. P. 

Against this decision plaintiffs preferred a second appeal to 
the High Court. 

Macjaherson (with him B. A. Bluujuit) for appellants. 
fccoit (with him S. M. Ba/chah) for respondents. 

The following authorities were referred to in argument - 
Mohmulm v. Ma, ache ; s7mki , ; Shad, Ibrahim v. Shads StOemu * : 
Meherah v. TajuJin^- Kah Das Mullil v. Kaalga LaW ; Ma- 
Homed finish Kha)i v* liossei/ii Bibi 

Cindy, J. --The only question argued before us in this appeal 
was as to the validity of the deed of gift (Exhibit 53) executed 
iy Kulsum and her daughters in favour of Jamat. It is admit- 
ted that the donors were not in possesion of the property at the 
tune of the execution of the deed of gift. The property had 
alieady been mortgaged by Kulsum alone in 1S73 by the mort- 
gage-deed (Exhibit 32). It was further mortgaged by Kulsum 

Tilaiiu At the time ° r the eveeuiiou of the deed of gift in 
* the morfc g A Sees were in possession under their deeds as usu- 
fructuary mortgagees. Kulsum not being herself in possession 
could of course deliver no possession to the donee, and it is not 
alleged that any such possession was or could have been given. 

It is the fact, however, that, after the execution of the deed <he 
applied to the revenue authorities to transfer the property ’into 
the name of the donee, but this was refused by the cider (E\lu- 

bit 12) on the ground that no transfer could be made in hei life- 
time. 

In favour of the validity of the gift it was aiguod that, inas- 
much as this was all that Kulsum could do to give possession to 

(1) ^ 882) 6 Bom -> 630 * W; (3SSS) 13 Bom , 159. 

(1SS4) 9 Bom., 146. (l) (ISS-t) ] 1 1. A , 21S. 

(1SS8) 15 I A., SI. 


XSKAIi 

V, 
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the donee, the requirements of the Mahometan law have been 
complied with. This aigument was accepted by both the lower 
Courts, which have accordingly held the gift to be valid. We 
are, however, of opinion that the contention is unfounded. The 
Mahomedan law requires that the donor should be in actual or 
at least constructive possession, and that he should give actual 
oi at least constructive possession of this property to the donee 
— see Mohinudm v. Manehcrslmh a > ; Shaik Ibrahim v. Shaik Sale - 
man*® } Mthemli v. TajudiuS 

On behalf of the respondents, however, reliance was placed upon 
Kali Das Mullick v. Kanhya Lai Pandit^K This was, however, 
a case of Hindu law, and as such has no direct application to 
the case of gift by a Mussalman donor as was pointed out by the 
Court in Maher All v. Tojudin above referred to. Moreover, the 
donor in that case, so far from repudiating the gift, actually 
supported it. It is true that this case was referred to in Maho- 
med Buish Khan v. Ilosseini Bih®\ which was a case between 
Mu^salmans, In this last case, however, their Lordships of the 
Privy Council held the gift to be valid on the ground that it had 
been perfected by possession having subsequently been actually 
taken by the donee* In the present case, however, not only was 
no possession ever given to the donee, but the gift was practi- 
cally revoked in 1836 by Kulsuin having executed a third mort- 
gage (Exhibit 31) and vas afterwards expressly revoked on 16th 
August, 1892. 

Under these circumstances we hold that the deed of gift is not 
valid, as it was never perfected by possession* and that the in- 
choate or ineffectual gift Was validly revoked by the donor. It 
is of course clear that registration is not equivalent to posses- 
sion (vide MoyuUha v. Mohamad Sahel c ). 

We, therefore, reverse the dedee of the appellate Couit, and 
remand the case to be disposed of on the fourth and fifth issues* 
Plaintiffs to have the cost oi this appeal. The costs in the lower 
Courts already incurred and to be mcuired to be disposed of by 
the lower appellate Couit. 

S Decree reversed, 

( * x m2) C Bom > 650 (F, F.) <0 (1881) 11 I, A , 218. 

<£> {im) 9 Bow.> 146, (5) (1888) 15 I A , pp SI— 85. 

# (1668) IS Beta , 150. ce) (1887) 11 Bom , 117 
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Before Mu Justice Stalling. 

In the mattle op The NEW GREAT EASTERN SPINNING 18" 

and WEAVING COMPANY, LIMITED. A P nl 8 - 

RAMDAS KESSOWJI, Aiplicant 

Company ~ Tramfei of shares — Appioial of itansfer by chiectms — Stic l power 
of approval a fidu iaiy ponei — Resolution of directcss to appiove of future 
ti ansfirs ulto a vi) es • 

By tlie axLiclos of association of the 1ST ew Gi.eat Eastern Spinning and Weaving 
Company transfeis of shares m the company were s abject to the approval of the 
dhectou. On the 18th October, 1893, tlis directors passe 1 a resolution “that 
tip to the time of the nc\t ordinary geneial me ding the Board approio of all 
transfers of shaies made by Dwaikadas Shimji and Ramdas Kessowji (two of the 
shareholders), or either of them, and . . , . \ ill tiansfei shares ^landing in the 

name of Dwar Ladas fehamjL and in the mine of Rimdas Kebsowji to thcii or his 
transfeiees without cluining am lien or x using any objection . 3 

Heidi tbit the above resolution was ulha vugs and not binding on the com- 
pany. The power eonfeired on the ducdom In the ai ticks of assouition was a 
fiducial j power to be exorcised fa the benefit of the company, and could not be 
exercised until the question of each tiansfei, togethei w ith the names of the tians- 
form and the transferee, was before them and they had an opportunity of consi- 
dering oath ease 

Ilf chamber. Summons obtained by Kamila* Kessowji on the 
28id December, 1898, calling on the Kew Great Eastern Spinning 
and Wearing Company, the directors, and secretaries and agents 
thereof to show cause f why the register of the said company should 
not be rectified by entering therem the fact that the respective 
registered holders of the shares, the number* whereof are stated in 
a list annexed to the applicant’s affidaiit, have ceased to he mem- 
ber* of the said company in respect of the said shares, and by sub- 
stituting in the said register as holder* of the said shares the names 
of the respective transferees thereof as stated in the said list, and 
why the said company and its directors, and secretaries and agents 
or some or one of them should not pay the costs of the application, 
and such damages as the said Ramdas Kessowji and Dwarkadas 
Shamji or the registered holders of the said shares may have 
sustained by reason of the delay in rectification of the said regis- 
ter,^ 



f 





IBIFB 

Pif: . 


ilv m 

y&w Grxat 
Kasteev 
Spinning and 
Weating 
Company, 
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^ One of the articles of association was as follows^/’ 

*RHAT “ 2 -‘ Tie Board ma j decline to register any transfer of shares v , 6 t v e 
ERV holder e\eentiag the mme is either alone or jointly wnhany othei person MeLt- 
ra ed to the company on any account ulafacera or unless the transferee » approved 
1Kr< by the Board, who are in every case to have the right of pre-emption at the 
market rate of the day, and tho registration of a transfer shall be conclusive o\i- 
donce of the appioval by the direct rs of tire transferee.” 

The applicant Ramdas Kessowji and ono Dwaikadas Shamii 
nerc shareholders and dij colors of the aW company and were 
also partners in the firm of Vamnalidn-, J. Shnmji & Co., the 

said firm being the secretaiics and treasurers and agents of the 
company. 

On tho 30th June, 1S98, Rauidas and Dwarkada-, agreed to 
sell ceitain shaies in the company to Jugmohundas Yaijivandas 
and Fakirchand Piemchand and to reti.o from the agency. 

Disputes arose between the vendors and purchasers of the 
shares with regard to the purchase, as the agent’s account for 
1S97 had not yet been passed by tho hoard, and the company, 
under tho articles of association, had a lien upon shaies in respect 
of which there was any liability and the dilectors had power to 
refuse to register transfeis. 

On the 1 Sth October, 1S9S, there v as a meeting at the office of 
the compauy, at which the directors, (including tho vendors), 
the secretaries, treasurers and agents and the pin chasms were 
piesent, and the disputes were settled ; two of tho terms of the 
settlement being that the vendors consented to receive Us. £5,000 
loss for the shares than the sum originally agreed upon, and that 
the directors of the company should accept and pa-s, up to a cer- 
tain date, all transfers of shares executed by the vendors or their 
nominees. Subsequently on tho same day a meeting of the direct- 
ors was held, at which the two vendors resigned' their portion 
as directors, and the two purchasers were thereupon elected 
directors irr their place. Immediately afterwards the newly eon- 
, stituted board of directors passed the following resolution : 

M { t " to t,le tlrao tho noxt ordinary general meeting, the board approve 

h 1 tiaBrfcrs from Massr5 - Rnaxkadas Shamji and Ramdas Kessowji, or either 
h A r ?: ** j a -f, tll0 , ir or his m °rtgagoes or nominees, and the co npany will transfer 
1 1- 1 i ^osstaJidiog in tl»e name of Dvmrkadas Shamji or his nominees or mortgagees 


II £ 
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•and si i ares standing' in tie name of RamtLrs Kessowji 
gagecs. totlioir or Ins transferees outhont claiming t 
any objection, and this resolution bo communicate^ 
Shamji and Ram das IvGssowjb” 

This resolution was formally communh 
Dwarkadas, who sul)sequently sold a large ; 
tendered the certificates and transfer pap* 
the company in order that the shares migli 
The applicants, however, refused to leave t 
unless they were given a ft clean receipt ” f 
not containing the usual words ‘Subject \ 
■diiectors/* The clerk refused to give 
shares were, therefore, not transferred. 

On the 17th December, 1898, the directc 
resolution of the 18th October, and caus< 
rescission to be guen to Ramdas and Dwa 
December, 1838, the aho*e summon* was 
company by Ramdas Kessowji. 

Two points were raided in the aftlda\ its 
the punnnons, viz, : 

(1) That at the meeting of the 13th ( 
above resolution was passed, there was noi 
present, inasmuch as the newly appointed t 
Varji vandas and Eakirchand Premchand 
shares which they had purchase 1 not havi 
rel to their names in the company’s regxst* 

(2) That in any event the resolution wa 

At the hearing the Judge decided that t 
not be decided on affidavit, and that, i£ in 
should be given. The second question 
■argued, 

Maepherson and Sc At la support of the 
tions 83 and 92 of the Companies Act (VI of 
Jenner’s case 2 $ h re Ocnsolic I 


a? 0877J5C1.D.J 013, 
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Murray v* Bush® Tn re Cawley fy CoS ^ ; Mothoor Mohm v* 
Bank of Bengal & ; In re Stockton MaUeolh Iron CoS ® ; Gilbert's 
case ® } , Weston’s case^ ; In re Bell Brothers ' 7 ) ; hue Ceylon Band 
and Produce Company s > ; Beg, v. Inns of Court Hotel Company 9) , 

Lowndes (for the company), Baikes (for the directors) and Kirk- 
pah ick (for the secretaries and agents) coni) a. They cited sec-*- 
tion 58 of the Indian Companies Act (YI of 1882) ; Dawson y, 
African Consolidated Land hading Company ; In the matter of 
the petition of Lticlmee Chnnd^ ; Kaikhosio Ileei amaneclc v* 
Coorla Spinning and Weaving Company 1 ^ ; Bennett's case n > ; In 
ie Goalport China Company'^ ; Head v. Gould 

Starling, J. Raradas Kessowji and Dwarkadas Shamji, 
whom I shall call the applicants, although the former is the only 
applicant in the matter, were directors of the New Great Easteim 
Spinning and Weaving Company, Limited, and also partners in 
the firm which carried on the duties of secretmies, treasurers 
and agents of the company. They were and are also share* 
holders in the company* On the 30th June, 1398, for ceitain 
con-lclerations, they agreed to sell their interest in the agents* 
firm and 400 shaies in the company to Jugmohundas Yaijivandas 
and Fakirchand Premchand, Subsequently ceitain dLpufcesarose, 
which, on the 18th October, 1S9S, were settled, and two of the 
terms of settlement were that the purchasers were to have a 
reduction of Rs, 25,000 in the price paid by them, and the 
directors of the company were to accept and pass up to a ceitain 
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iioned above was come to, at wliich the directors, secieiaries, 
treasurers and agents and the purchasers were present. About 
8 p,w #j the directorial members of the meeting became a meeting 
•of the directors of the company, and the two applicants resigned 
their position as directors. Thereupon the two purchasers wore 
elected directors in their place, and immediately afterwards the 
newly constituted board of directors passed a resolution that, 
up to the then next ordinary general meeting of the company, 
the board would approve of all transfers of shares by the appli- 
cants and their nominees, and transfer the same to their transfer- 
ees without claiming any lien on them, or raising any objection 
to the tiansferees. At that time, it is alleged by the respondents 
to this application that the purchasers were not qualified to act 
as directors, because they were not possessed of the requisite 
number of shares. I decided that in the present case that ques- 
tion could not be conveniently tiied on affidavit, but that, if 
necessary, the parties could adduce evidence on the point, and, so 
far as any assumption was necessary, it was assumed in argument 
that they had not qualified by getting the requisite number of 
shares transferred into their names. 

Subsequently to the 18th October, a number of share certifi- 
cates and transfers were tendered by the applicants in order that 
the shares might be transferred to the names of the transferees ; 
Tbut the company refused under the circumstances to receive them, 
it being admitted by Mr, Macpherson that these were not left at 
the company’s office even for examination, and it is apparent 
from the affidavits and correspondence that they would not have 
been so left unless a clean receipt had been given for them, L e> 
one not containing any reservation "subject to the sanction of 
the directors ” or words to that effect. 


IS99# 


IN HE 

Nlw Great 
Easier,?* 
iSpiXXING 
ANJ> 

Weaving 

Company, 


i 




I 


| 

if 

1 

I 


On the 17th December, 1898, the directors rescinded their reso- 
lution of the 18th October and communicated such rescission to 
the applicants. On the 28rd December the applicants toot out 
the present summons, calling upon the company, the directors 
and the secretaries, treasurers and agents to show cause why the 
register of shareholders should not be rectified by removing the 
names^of the applicants from the registrer of shareholders* and 
inserting the names of their transferees. 
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The points argued befote me were : (1) was the 'board (assum- 
ing that two of the directors had not the qualifying number of 
shares) competent to pass any resolution binding on the company 
on the 18th October; (2) supposing it was so competent, was the 
resolution passed vUrv i >t<r (8) did the applicants take such 
steps as were necessary to entitle them to an order of this Court 
directing the company to rectify the register ? 

I will discuss the second point hist. Counsel for the respond- 
ents argued that the resolution was ultra lires on the ground that 
the directors could not by a general resolution hinder themselves 
from carrying out the trust imposed upon them by article 22 
of the articles of association of the company to consider the cir- 
cumstances of each separate transfer in order that no improper 
or undesirable person might be admitted as a member of the 
company and that the lien of the company on the shares of its 
debtors- might be preserved. In In Qe Coal pm t CJiim Company & 
Rigby, L. J., describes such a pow er as “ a fiduciary power ; it is 
to be exercised for the benefit of the company and with due regard 
to the interests of the transferee ” consequently it cannot bo exer- 
cised until the transfer with the names of the transferor and the 
tiansfeice aie before them and they ha\e hid au opportunity of 
considering each case* 

That being so, can the diicefcor-., by a resolution, bind them- 
selves or the company not to exercise that fiduciary power? 
Bcnndt’s Case < * was on all fours with the present, except that 
there the resolution passed was in consideration of a large sum of 
money being paid to and for the benefit of the company ; v bile hero 
it was in consideration of tho remission of a large sum of money 
to two of the directors in their personal capacity, which makes 
the case much stronger against the present applicant. In that 
case Knight Bruce, L. J., at p, 395 said: “How could it have 
been consistent with the true meaning of the deed regulating the 
administration of the affairs of the company, or with the duty 
of the directors, to sell their right of objecting to a peison pro- 
posed to become a new shareholder by a transfer from an exist- 
shareholder, even though the money to be thus obtained 
not to bo corruptly applied* * * * The arrangement 

py 401 |bpajfo4lO r {*> (1834) 5 Doth M, mil Cb, 284, 4 i\ 



\\as a combination to detent one material and impoitant provi- 
sion of the deed and was, therefore, in effect % fraud upon the 
Company. ' Turner, L. T., at p. ^00 also sav s : tf< The povrcis giv cn 
by this deed to the rlucetors to ghe or withhold their consent 
to transfers have been wiesfccd to the pm pom of enabling the 
directors to cany out an arrangement contiived and disguised 
foi effecting the retnement ot a laige body of sbaiehokleis, 

1 I am of opinion that such a use of these powers Wis i ot 
warranted.” I have no doubt that the le lined Judges who 
decided that ca^e would luvo come to the same conclusion in tlio 
present ease* and I nibu, therefore, hold that the resolution <£ 
the ISfch October was u'lm the^ and is not binding on the com- 
pany, and consequently the applicant is not entitled to have the 
transfers presented by him i istc led without the directors being 
permitted to consider rich sop u ate transfer, /Is I have decided 
against the validity of the resolution, even if pissed by a puiperly 
constituted hoard, I need not consider the hist point argued 
before me. 
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As to the third point, it is clear iioin the affidavits that, up to 
the tare this summons was Issuxl, the applicants hid not fur- 
nished the nam^ even of the transferees to the clirectois, though 
they did on the ISth Decembei furnish the names of the transfer- 
ors (nominees of the applicants) and they would not at any time 
up to the present have bulged the share certificates and transfers 
unless a clean receipt liad been gd\ on for ilirm ; consequently they 
have not put than^ehes in a p ration to a c k this Court to cider 
a rectification of iho register in the manual asked foi by them* 
When proper applications are male to the chnectois and they 
have had an opportunity of considering each of them, they may 
pass than all, or if ject nil, or pa-s some and reject the othei^, 
and the applicants will then ho it hboity to act As (lay may be 
advised, but until the diicctois have had an opportunity of 
considering each transfer there was no right in the apphexnts 
to take oat this summons, wbieli 1 accordingly dismiss. 

The applicants must pay the costs of the company, bub as X 
consider the dealings between the applicants and the purchasers 
as anything but creditable io either party and a fiaud upon the 
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1899* company, all the other parties must bear their own costs. Coun- 
jn b b sel certified for. 

Summons dismissed . 

Weaving Attorneys for the applicants : — -Messrs. T/takurdas, Dharcmsi, 
Company. Coma and Hoimasji. 

Attorneys for the opponents : — Messrs. Ardesir, Uormasji and 
Dins/ia. 
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Bejoie Sn L. Jenkins, KL, Chief Justice, and Mr. Justice lyalji, — 

HURGOVINDAS PRANJIVANDAS and others (original Defendants)* 
Appellants v> JADAVASOO and another (original Plaintiffs)* 
Respondents.* 

3? radhe —Appeal by defend ants— Objections to decree filed by plaintiff ’ — 
Subsequent withdrawal of appeal— Application by plaintiff for learn to 
appeal— Su (Jim nt cause— Limitation Act (XV of 1877)* See. 5 — Civil 
Procedure Code (Ad XIV of 1882), Sec. 561. 

The appdWs (defendants) hied an appeal against the decree parsed in this 
case on the 30th August* 1808, and on the same day gave notice thereof to the 
respondents (phintlfls), who on the 28th September, 1898, filed cross-objections to 
the deuce midei section 561 of the Ci\ U Piocednre Code (Act XIV of 1882), 
On the 2nl Alai eh, 1 899, the appellants gave notice to the respondents that they 
wo ild not proceed with the appeal. The respondents then applied to be allowed 
to appeal, alleging that the> halfionihe hist intended to appeal, but had not 
done so only because the other side had filed an appeal. That being so, the^ had 
merely filed cross-objections 

J Hi Id, that the application should be gi anted. It appeared that the applicants 
hadintendod to appeal, and would have appealed, but foi the fact that an appeal in 
the suit was a 1 ready on the tile Under these circumstances the applicants showed 
“sufficient cause” foi not filing then appeal within section 5 oi the Limitation 
Act (XY oc 1877), and were, thexefoie, not bailed by limitation. 

Hull obtained l>y respondents (plaintiffs) calling on appellants 
(defendants) to show cause why they (the respondents) should 
not have leave to appeal. 

The case was heard by a Division Court (Candy, J.), and a de- 
cree was passed on the 30th August, 1808. On the 7th Septem- 
ber* 1898, defendants appealed* and on the same day gave notice 
of the fact to the plaintiffs* who thereupon on the £8th Septem- 

il, *$uH,Ko, 052 of 1897, 
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her* 1898* filed cross-objections under section 561 o£ the Ci\il 
Procedure Code (Act XIV of 1882). 

On the 2nd March, 1833* the appellants* solicitor by letter 
informed the respondents 5 solicitor that the appeal would not 
be proceeded with and that the appellants would allow it to be 
dismissed with costs. The respondents 5 solicitor replied to the 
notice by the following letter* dated 3rd March* 1893 : — 

“With lefercnee to your lettei of yesterday, I have to sla*e that the respond- 
ents object to appeal filed by jour clients being now dismissed, as my clients 
have filed their objections to the w hole of the deeiee. The lespondents will, there- 
fore, proceed with the lieaiing of the appeal and their objections if the appellants 
decline to pioeeed with their appeal. My clients will insist upon yo ir furnishing 
them three copies of the printed papei books of appeal at once and, in the meantime, 
if the appeal appeals on the boaid for healing, the same will have to be postponed 
until the said copy pap^r books aie furnished by 3 on to me.” 

On the 17th March, 1“S3, the appeal being on the board was 
called on for dismissal, when counsel for the respondents applied 
for and obtained a rule nisi calling on the appellants to show 
cause 4 why the respondents should not be allowed to appeal 
against the decree on the grounds set £01 th in their objections 
to the decree/ 5 

The question of Ihe dismissal of the appeal was ordered to 
.stand over till the hearing of the rule. 

The rule now came on for hearing. The respondents’ solicitor 
filed an affidavit in which he stated that his clients were dis- 
satisfied with the decree of the 30th August* ISO 8, and had in- 
structed him to file an appeal against it * } that on the 31st August, 
1898* he applied to the Profchonotary for a copy of the judgment* 
which he obtained on the 5th September ; that on that day (oth 
September)* he consulted counsel as to the appeal and was about 
to prepare instructions for counsel to draw the memorandum of 
appeal, when on the 7th September, 1898* he received a letter from 
the appellants 5 solicitor stating that the appellants had filed an 
appeal, and that as such appeal was filed, the respondents were 
advised to file objections to the decree instead of appealing* which 
they did on the 28th September, 1898. 

The last paragraph of the affidavit was as follows 

“I say that the lcspondenfs (plaintiffs) wcio piepired to file an appeal before 
the 19th day of September, 1898, and would have filed the same against the sail 
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GENERAL INDEX OF CASES REPORTED IN THIS 
VOLUME. 


ABATEMENT OF SUIT, See Hindu hw 
ABETMENT, Act No XbV of I860, sections Sol, Sub, 109 
ABSCONDING OFFENDEli, See Cumin il Procedure Cods, section 512 
ACKNOWLEDGEMENT, See Muhammadan Uw 
ACTS— 1860— XLY (Iwd AK PifcAi Conn), slgiions 30 and 457- 41 Val- 
uable seen? tty * *•— JV / go y — Incomplete document* bearing forged 
tignatwe of executant*] Tv o docu cents \ u. found m the posses® 
sion of the accused uacii be unj a signature which purported to bo 
that of one Bmdh yach i>l b it whion in fict was a foiled signatute. 
One document w^s intended to be filled up as x piom ssoiy note, the 
other as a rroeipt, but the spicks for particulars of tbo imounf, the 
name of the pv.r^on in who*. favour the document was executed, the 
date and place of execution md the rate of intei est were not hlled 
m, a one-anna stamp was afhxed toeieh but it was not cancelled 
m any way. 

Held that these documents, neveithcl ss, purported to bo valu- 
able s6cuntie-> withm tne meaning of the d urn non contnnid m 
section 30 of the indi n Paul Cod . Queen JSmjpteaS v Banmamt, 
hh R , 12 Mad , 49, rofeirwd to 

Empe or v Jaw durThikur *• ,, .* 

— — - — — section £11, See Criminal Pro- 
cedure Code, sections 4 and 175 ,, *. 

— — — - — - — — — — section 855B— Warrant of ay rest 

— Actual remittance neomaiy j In oida to constitute anoffsnee 
under section 2o5B of the Indiun Penal C de so ettmg more is 
required than an evas un of arte&fc or a mere assertion by the parson 
sought to ho arrested that he would not like to be arrested or that 
a hght would be the result 1 1 h icli a rest. There must bo positive 
evidence to show that tic oihce w aimed wi|h a warrant of arrest 
produced the wan ant md tint the peuon. sought to bo arrested 
resisted such arrest 

Bmpeior v A yia ilusdin .« ,, 

- — — — 'Motion 228 — Intentional t mult 

to an efftm sitting $ udicwl l Application for transfer,'] An accus- 
ed person m an application for transfer of the case pending against 
him made an assertion to the effect that the poisons who cuzeed 
the proceeding to ba instituted weie on terms of intimacy with the 
officer trying the case and that therefore ho did not expect a fair 
and impartial trial. Held, that there be ng no intention on the part 
of the applicant to intuit tho court, but merely to procure a trans* 
let of his* case, he was not guilty o! m offence under section £28 
of the Indian Penal Code, Quem*Mmmm v. Ahdulla Khan, 
Weekly Notes, 1898, p M t followed. 

Bmpeior Murh Dhar M ** 

* — — sscTioim 861, 806, IQd^KMttapp* 

ing from lawful guardian ship^Compieiwn of offence*- Continuous 
offence— Abetment ] The oSenoe of kidnapping is completed the 
moment a girl under sixteen years of age is taken out of the custody 
of her lawful guardian and 1* not an offence continuing ai long 


* 
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as the minor is kept out ol such guardianship. There can be no 
abetment of the offence by conduct which commences only after 
the minor has once been completely t ikon out of the keeping of the 
guardian and the guadian\ keeping of the minor is completely at an 
end. Regina v Sarnia Kamdan , I L R, 1 Mach, 11%, Queen* 
Empress v. Ram Dei, I. L- R , 38 Alb, 850, Queen* JEtmpMs* y Ram 
Sunday I. U R., 19 All., 109, Chekuttyv. Emperor, X L. R., 20 
Had,, 454, Wmai Chattaraj v. Q *cen*Emp>e$s t I. L. B., 27 Gale.,, 

1041, Chanda v. Queen* JSmm ess, Punj. Bee., 1904. Or. 19, 
referred to. 

Emperor v. Ahdur Rahman ». . , . , 664 

A 0T3-~18G0 —X L V-~( India a Pjjhal Gudk), section 379, Sw Act (Local) 

Ho, II of 1901, section 124 40 

_ — . — — sections 409 and 477A, See Crimi- 
nal Procedure Code, sections 222(2) and 233 .. , , 42 

— - — section 456 — Lurking home ires* 

pass—Enfaing a home with intent to have illicit intetcaune with 
a widow of fall age, no offence.] An accused port, on, though he may 
have known that, if discovered, his act would be likely to cause 
annoyance to the owner of a hom>e, cannot be said to have intended 
cither actually or constructively to cause such annoyance 

Where, therefore, it was proved tint a person entered a house 
with intent to have illicit intercourse with a woman who was a 
widow and of age, held that he was guilty of no offence. Jiwan 
Singh v, Emo-Bmpeior, Punj Rgc„ 1908, Or, J„ 54, dissented from, 
Jdmptror v. Malta, 1, L. B.» 37 All , 895, i of erred to, Queen-Empress 
v. Rayapadayachi, I. h, E., 19 Mad., 240, followed. 

Emperor v. Gaya Rhar „ .. ,, 5 17 

— — — —y — — — — section 4 \)B -Criminal & ocidure 

Code, sections 4, 199,288 (3) — Complaint — Statement made in Court 
as mines u] Where in a proceeding instituted by the police undor 
section 368 of the Indian Penil Code the husband of the woman 
appeared a* a witness and asked the Magistrate trying the case to 
drop the pi acceding-, mdor section 366 as ho intended to prosecute 
the accused under section 498 of the said Code, it was held that the 
statement made by tho husband, as a witness, fell within the 
definition, of comphmt as defined in section 4, clause (h), of the 
Code of Criminal Procedure and therefore a conviction under 
section 498, treating thd statement made by tho husband as a 
complaint, was legal. In the matter of XJjjala Bewa, 1 G, L. R., 

523, and Qum*Emprm y, Eangla, I. L, R„ 23 All , 76, referred to. 

Emperor w. Bhawani Dat *. ** ** 37$ 

-~~X887*-III (Pobeic Qmmim Act), seowons 1 km 8— 4< Mace 
Bullochrun of disused welt surrounded by low wall of loose bricks 
~~* a Common gaming house!'] Held that the lower end of a bullock- 
run round which, in the shape of a semi-circle was raised a low 
wall of loose bricks wan a * place * withm the meaning of the Public 
Gambling Act, 1887. Kittg*$mperar v. Fat loo Mahomed, SJw Malm* 
ined, I, L. R., 87 Bom , 851, followed. Rowell v. The Kempion Bark 
Race Course Company Limited , [1899] A. 0., 143, referred to* 

Emperor u. Mian Din ,» ,, **47 

~~1889~~I {Oxmn Estates Aau?>, smemom 8 and 10 -Samd granted 
by Qomrmmnt and death of grantee before Act passed into law-** 

Status and right* of grantee— Flame of grantee entered in lists land 
8 after Ms by primogeniture— Custom of descent of 

mfaialugdari property mgumd by ialugdar, a Muhammadan*** 
Burden of proof *~PmumpUm of preexisting omiom—*Wajib*uU 
mm o|*3 On the 17th of October 1881, f t a Muhammadan 
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ACTS— 1839— IV (Indian Divorce Act), section "37 — Practice — 
Alimony*- Discretion of Court.} Held that the power to make an 
Order for alimony m favour of the wife after a decree for divoroe 
obtained by the husbmcl on the ground of adultery is discretionary, 
In a oase wham there was no suggestion that the husband's 
conduct htd led to tks wife’s misconduct md the wife was m fact 
under the root of the co-rayponJeat, the court refused to exercise 
Its discietion, Kelly v. J Kelly % o B L B 0 7j, reieired to. 

McGowan v, McGowan «. .. *• 


— 1870— VII (Corn's Fees Act), section ? causes v and x— 
Count fee^Smi fo* specific per formance of contract to sell and for 
jaOAsassmn.] the pHmtiffa ttlleg *d that the defendants Nos 2 and 3 
having contracted to sell certain property to them and received part 
of the price, thereafter sold the same property to defendant No. 1, 
who had notice of the agreement with the pUmt<f£$, and they a^ked 
(1) that the defendants 2 and 3 might be compelled to complete the 
sals to the pUmtifis and (3) for po^ssion of the pr .party. Held 
that the suit w m really one for specific performance of a contract, 
and the court fee thereon was assessable under section 7, clause 
x, of the Court Foes Act, 1870 MM»ud*din Ahmad Khan v. 
MajU$ Kai> I. b B , 6 All.* SB1* referred to. 

Nihal Singh n SowaBam .. .* 


—1872—1 (Indian Evidence Act), section 70— Act No. XVT of 1908 
(Indian JRegidia f ion Acf)^ ecfion 60 i2) — Admission — Endorsement 
of iciiutenM! offl or not evidence of almumn of execution of 
die ament.} The 4 Mhmwon ,f referred to m section 70 of the 
Indian hvi lenco Act m r n admission in the course of proceedings 
m which the itfcasb 1 docummt is produced, for ©simple, made m 
the pLa lings or by i party himself m b otamm it*on, 2?he 
cert, be tic of execution endorsed by the registering nttieor upon a 
document registered by him camnt b* u^td as an* admission ** 
of execution within the m* aning of this section, 

Bijj Mangal Misir u M i»thuiu Dubain .. 

__ — „ — * — ~~~ — srcTioN 94— Mor (gage* -Con- 

sit action of document ~Mi de*c ipiion of property mo t gaged Evidence 
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admunble to a horn to what p ope hj the mo> tgaje aa$ intended to 
apply.} On the 27th ol Much, 13*4, one II. B, mortgaged 91 biswaa 
of the vdltges Anuli, Xlasm Mihclmd and Pan .y ala. On the 
6th of February, 1873, the mortgagor rw ciUod a sec >nd mortgage 
of the villages comprised m the mortgage of the 27th of March, 
18 H, but by mistake the name ol the third village \vm entered in the 
schedule of property mortgig^d as Hall i Nagl i instead of Pamyala 
Held, that section 94 of the Indn n Evid* nee Act, 1872, did not 
debar the mortgagees fiom giving evidence to show that the village 
of Patryala was mt ended to ba charged by the mortgage of the 6th 
of February, 1873 : the Lrngu igo of the later mortgage could not be 
regarded m clear und unimbiguous. 

Mibabir Prasad v* Masiat-ullah ** .» ,♦ 

— — — - — — — — 7 - section 1 10. — - Landtm d and 

tenant — Dimal of lanllO’&'s tilh—BMvppel,} When ones a person 


lithe tenant of another person ha cannot be allowed to deny that 
ihe perm whoso ten mf ho was, was the owner when tie tenancy 
was created* He can no doubt, admit that fm landlord was the 
owner at the commencement of the tenancy and allege and prove 
% evidence that the landlords estate has subsequently come to 

S en# l hut be cannot deny that at the commencement of the 
aju4y tie' person with whom ha entered into the contract mfy 
» ihpl# freprty, md Ihii disability is ndt removed 
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by the cessation of the tenancy . Bilas Kunwar v. Dmaj Rafijit 
Singh, I. L B , 37 All , 557, followed. 

Ganpat Rai v. Multan .. . , . . 226 

A 0X8—1872 — I (Indian Evidence Act), section 118, See Act No. X of 

1879, sections 5, 6 and 13 .. ,, . , 49 

IX (Indian “Contract Act), section 74— Sa U —Con struc- 

turn of document- Conditions of sale— Penalty — Vendor not entitled 
to ) mover more than pioiiled fo > by conditions of sale ] A X wn 
Improvement l rust, having acquired 1 nd for the pin pose of making 
a new road, thereafter proceeded to sell sites along the road. 
Amongst the conditions of sale were that the purchaser was to 
depo-it 10 per cent of the purchase money immediately on the sale 
and the balance within nine months Them was a further condi- 
tion that “ if any purchaser fail to comply uith any of these condi- 
tions his deposit shall be forfeited, and the vendors shall be at 
liberty to resell the lot or lots sold to hmi either by public auction 
oi by contract, 0 

Held , on suit by the Trust against a purchaser who had paid 
only Re. X at the time of his purchase and no more, that the 
pluntiff was only entitled to recover from the purchaser the 10 per 
cent, deposit, which was one of the conditions of sale, and not the 
difieienee m price resultant on a resale of the property. 

The Municipal Board of Allahabad v> Tikandar Jang, 52 

— 1873 — X (Indian Oaths Act), sections 5, 6 and 18 — Act Ho. I of 

1&72 ( Indian Evidence Act), section 1X8 -Evidence Statement of 
witness not i eco) ded on oath— Capacity of child of tender years to 
testify ] The fact that a court h is advisedly refrained from admmia- 
taungan oath to a witness is not sufficient by itself to render the 
statement of such witness inadmissible. But a court should only 
examine a child of tender years as a witness after it has satisfied 
itself that the child is sufficiently developed intellectually to under- 
stand what it has seen and to aftarwirds mfotm the court thereof, 
and if the Court is so satisfied it is best that the Court should 
comply with the provisions of section 6 of the Ind an Oaths Act, 
in the case of a child, ju^t as m the case of any other witness. 

Queen- Empi ess v. Maru s 1. L. R , 16 All , 207 dissented from. 

Emperor u, Dhani Bam ,, ... .. .. 49 

— — sections 8,9 and 10— Principal 

and agent— Agent holding power °f attorney to conduct suit for 
pi incipal— Power of agent to agiee to suit being decided according to 
statement on oath of defendant ,] A lady who was plaintiff in a suit 
give to her husband a special power of attorney to conduct the case 
in her behalf i( as he should deem fit/* He was authorised to 
compromise or withdraw the smt, to refer it to arbitration and to 
nominate arbitrators and finally the plaintifi said that every step 
that he might taka m the conduct of the case was to be considered 
m having been taken by herself 

Held, that the husband had power to take action under sections 
8, 9 and 10 of the Oaths Act, 1878. Sadashiv Rayaji v. Maiuti 
Vithal, I* L. R., 14 Bom., 455, dissemed^ from. 

Wasi-uz-zaman Khan v k Faiza Blbi ,, . ISl 

(H.-W. F. Land Revenue Act), section 206B, See Act 

Ho, XVII of 1876, actions 170 and 174 , , . , ,, 

— —1876— XVII (Otoe Land Revenue Act), sections 178 and 174— 
Contract entered into by disqualified pi opridor c eating charge on Ms 
property tohiht under superintendence of Court of Wards- LialiUty 
of property in execution of Atone obtained in respect of such contract 
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after property has been released— Act No. XIX of 1873 (AT.- TV, P. 

Land Revenue Act), section 2Q5B, as amended by Act Ho. III of 
1899 { United, Provinces Co ur t of Wards Act},] Section 174 of the 
Oudh Land Kevenue Act (XVII of 1876) enacts, with respect of 
persons whose property is under the superintendence of the Court of 
Wards, that, « no such property shall be liable to be taken in execu- 
tion of a decree made in respect of any contract entered into by any 
such person while his property is under such superintendence,* * 

Held, that the phrase, '« while his property is under such 
superintendence ** was annexed to and elucidative of the verbal 
expression <f contract entered into by such person/* Whore there- 
fore a contract has been made during such period of time, the effect 
of the section is to protect the property against attachment in 
execution of the decree, even after the property has been released 
from superintendence of the Court of Wards. 

The dictum to the contrary in Ramcsha r Bakhsh Singh v, 
Dhanpal Das, 14 Oudh Oases, G, dissented from. 

Bebi Bakhsh Singh n. Shadi Lai ,, 271 

ACTS— 1877—1 (Specific Belief Act), section 27,- Sale— Suit for speci- 
fic performance of contract to sell, defendants being vendees under a 
registered sale deed — Tnoritij — Act Ho XVI of 1908 (Indian Regis* 
t ration Act), section 50] . The owners of a village which had already 
been sold at an auction sale in execution of a decree agreed to sell it 
to the plaintiff, provided that the auction sale should be set aside. 

The auction sale was set aside; but subsequently the village was sold 
by means of a registered sale-deed to a third party. Held , on suit by 
the plaintiff for specific performance of the contract to sell to him, 
that the defendants vendees* registered sale-deed did not take 
priority over the contract in his favour and that it lay on the 
defendants to rebut the evidence given by the plaintiff to the effect 
that the defendants at the time of their purchase were aware of the 
existence of tbo contract in favour of the plaintiff. 0 

Naubat Kai v Dhuunkal Singh .. ,, 184 

— —1877— XV— {Indian Limitation Act), schedule II, article 126, 

See Hindu law , . . . . , . * 126 

— -1879— -XVIII— (Legal Practitioners act), Section 14 — Legal 

practitioner— iPfosecittim ordercd—Gertificate not to be cancelled until 
result .of prosecution is known— Practice.] Where a District 
Judge* having the alternative to take action against a pleader- 

14 of the Legal Practition- 
ers Act, 1879, or to initiate criminal proceedings against him, takes 
the latter, ho ought to wait until the result of the criminal proceed- 
ings is known before refusing to renew the pleader’s certificate. 

In the matter of a Pleader . . . * , . 182 

— — 18S2—IY (Transfer of Property Act), sections 5, (>,7 and 127— 

Minor — Validity of transfer in favour of a minor.] Held that, 
inasmuch as there is nothing in the law to prevent a minor from 
becoming a transferee of immovable property, so a minor in whoso 
favour a valid deed of sale has been executed is competent to sue for 
possession of the property conveyed thereby. Ulfat Rai v. Gauri 
Shankar , I. L. B., 83 Ail.. 057. and Rarjhumth Baksh v. Haji Sheikh 
Muhammad Bahah t :18 Oudh Cases, 115, referred to. Mahon Bibee 
v. Dharmodas Ghose, 17 L. B. t 30 Calc., 539, and ' HmalmUi Harayana 
GhetMj v 'LagcMnga CheUy, L L. B.» 33 Mad., 312, distinguished. 

Munni Kunwar v r Madan Gopal . . . . . . 62 

. ■ ■■ — - — — section 6 Compromise .• 

of daim toposmsmi of property of deceased person— Such compromise 
mi a kmxsfet of rev&rsiotmy nyhU.] B claimed adversely to M the 


] B claimed adversely to M the 
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ss,-«B3!nr aae ws&'ta « 

provisions of the Transfer of Property Act, 1883. ^ 2; 

Karam Ilahi «, Sharf-ud-din •• •* 

ACTS-1S32-VI (Imhuj OombAsxeS Aox). nm« for 

‘fiCifiv—'WiW'dMiQ up — Coni? tbutory — Liabih y / pnrafcribu- 

SI] Once a mfmbor of a Company » uyonj “ ofjnt ^ 

tories, unless he succeeds in 8 Uo ^i i ns r a ® + ®'f““® tlibn tories he is liable 
he should not have been put on “^“'^^ cSged in the 

sss2*^^ttpsSsRSSss£ 

the debts due to oreditors and the expenses . o ^ ete f ore 

unS fflp tfiTaXS 

S-4'5 ssa: arr^sssaiStM 

r. ». «a «*«>. a-nt 

Limited • • •• ** „ 7 

section 169 — Gvoil Piocedure 

^Oode, 1908, order XXT, rules 58 and «T h ® f 7foo 

appeal under the provisions ot section 169 of Act No. VI of 188-, is 
coextensive with the right of appeal conferred by the Codo of Civil 
Procedure, 

In the liquidation proceeding of the Indian Exebange Bank a 
nprRon described as the proprietor of a certain fiim was direct 
L hr the Additional Judge of Lahore" to pay a certain sum as a 
^rmtnhutorv This order was sent to the District Judge of Agra for 

execution, when another person put in “® bj ‘ Judgl 
that he was the sole proprietor of the Ifirm. The Dismal <mcg 
declined to consider this objection ^ 

g e M that no appeal lay from the Judge’s order, inasmuch as 
it was under order XXI, rule 36, the objection being under order 
XXI, rule 58, 

Sanci Lai v. The Indian Exchange Bank 
ijw 7 _JTJ£ ^bavingtat, Sm alu Cause Couets Act), section 17— 
Civil free Jure Code (1908), station 24 -Siii«ra«^r^/remSu 6 or- 
dinate Judge with Small Cause Court powers to Munstf-M *■ * *«» 
rtecree-Trecedure.-] Mid, that section 54, sub-clause 4, of the 
Code of Civil Procedure contemplates a court vested with, the powers 
of a Court of Small Causes and that when a suit is transferred from 
that court to another court, the court trying it is to be deemed a 
Oonrt of Small Causes, and its procedure is to be g°J“ nea b y J^e 
nrovisions ol the Erovinoial Small Cause Courts Act. Iherefore 
when suoh a suit is transferred to a Munsif from the court of a 
Subordinate* Judge vested with Small Cause Court powers and the 
former passes'an exports decree in the suit, an aplication to have 
the ex porfe decree set aside must be accompanied by a deposit of 
the amount of the decree or a security in respect of the amount as 
reouired by paction 17 of the Provincial Small Cause Courts Act, the 
sion/of which arc mandatory. UmaalSenv. Bup Ohand, 
Bn 18 £»-. 821, and Jagaft m* %■ L. &, 28 All-, 
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two deads of oven date, by 

ZSg “ < 

. that these deeds 
under article 65 of the 
Eknath S, Gownde 
and Before:::^ w , t ' 
referred to, Befa v 
1S?8, distinguished, 

Jiban Kunwar Gobind Das 

^?oi?i l0VINGrAX4 ^soLyBUTOY Act), section 87 — Insolvent- 


which deeds each relinquished in favour of 
iami to a portion of the estate of the 

were releases, assessable to stamp duty 
first schedule to the Indian Stamp Aot. 1899 
v. t Tagannath S . Gownde . L L. R., 9 Bom 4,17 
•pwc^ under Stamp Act, section 46, I. L. R. 18 Mad’ 2 W 
* under Stamp Act, section 46, Hfj, r is Had 4 


ACTS— 1907- 

Buffed of lease, of occupancy hoh 
Section 37 
lyOY, has no application to the 

unlesftba Shor 1 ™!* Sh ° rtly b6t0,:e tbe ~ filing of his” petition’ 
the otbert g L V ! % P rofereno ° to one creditor ovev 

tion the tb f fS? 0 l ? to l 18 a merely colourable transae- 
it can 1 ? S S H U , 1 ’ etamm g possession of the property leased, 

•ec Q tv^^r ds - aa ?, a tba Pwperty ptaoed in the hands of the 
benefit * ellt ® sbould ba P aia to tb « receiver for the 

holdincr a Ti lfcors - T!l8 leased property being an occupancy 
if: m fV V? there was nb reaB °a for directing the surrender 

thereof to the zamindar. 

, _ Desraj a. Sagar Mai •, #> v' : 

bi i c '§~ IS (Indiik Lhiwatioh Aot), sections 5 and 14 : sohb- 

dum I, article 178, See Givil.Procoduro Code (1908), schedule II 
clauses 17 and 20 .. .. 1 *w«.uiub xi, 

~~ 7Z77 7 ™~ 77"T7 r ~ T ~ 7 - — 7 — r~ SEC,TI0N 12 ! sohedumi I, abt- 

il rn»Z7w i ? it ^ fl '~ Ap J ? l,oatwn for leam to a l y P eal to ms Majesty 
aLSL T of hme re i uiliite /<»’ Obtaining a copy of the 

fm f P i + ^ M «‘at section 12 of the Indian Limitation Act, 1908, 
Oouncn' 1 'Pvf Pll ° at ,\ 0DS 1 . f ° r leaV0 to aPP=al to His Majesty in 

up 0 r4ich tL ftP £frl' S , *«“»■** «*> ** 


ntidfl * 3 — , , . 'iwwwiou. exemae we aay 

complained of was pronounced and the 

Cftafen pLcrih^ 1 ”^ °° Py ° £ 16 d60roeirom ^ period of 


SECTION 


SOHEDUUE 
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of ber 8iste ’s hw- 

he managed to get the bonds^aet 7 -,^®!, tb ff : “ 5 011 «k> contrary 

«b. tagM „„ oi lOTOt . jzziz SpXrii 
a »f'St‘ res,; * 

ACTS 1Q0« J ™*- Bls ^«D«be . mortgages, 

of 1877, S ecUonT H J?®*™ A «). ucraw 50> £ ^ 

No. I of 1872, section 70 ~ ~~ — Se0tio n 60, See Aot 

~ 1908—» XVI {IjSDIAK BEQXSTBATinw in.i 
F&Wismn of regidtatioii office) a SKGTI0 ^s 82 ahd 88— 

secutton.] mid that the j^rmissinif* % sar & & e timinary to a m 0 - 
Indian Begiskation Act, 1908 js a to in seotl °n 83 of fha 

Of t CITT 0i Z ny ^ oed ^ *° 

to « ^ w ®'® m P ei0r v * Jivian, 27 Indian °0asesf 208, e< refm:red 

Emperor t>. Husain Khan 

4'. 

ax, fis-ansMSUt xrl££* 

Under the Indian Companies Act f 0 ,^ nsdiCt hm to stay execution* 
execution was tho High Court . ih 0nly court *hat could Lay 

^ Ul ° T »*« Companies Act „ no 

has been oblmm d mS ® court "h ™' a “ d ««U an mdor 
Companies Act, either for winding up 0 i for K* 0D u ndar the 
Surai Bhan v. Tha r,„t „ , „ . stay of Proceedings, 

'/ LocA C— 1300- 1 (N.-W, P. ant ' amsmeni B ' iot01 y, Agra .. , 

section Breach of ? ulo made un ??? D f ^uhioipalixies Act) 
Notice. 2 In order to render a ^ 'l?* 6 ' *?*»*& of mtton ml 
breach of a rule made onidt i Mem B^rkon habie to punishment fm- 
pahties Act {Local I of 1000) by m xtll n e f c ^ 10Ja 130 of the Muruci- 
exposure for sale of certain specific JJfli of sale or 

which woe at the time of the m 4 f ,ruc ^ e ll pon any premises 

pmposo, it js necessary that six mcnfw SlU ? rules USed for such 
have been served upon him m th* b notice m writing should 

* £?2« 

Bhupeior v. Qhammaa 1 

holding- SL ' 0IIOS 22 -Ooouyatiy ^ 

Succe^n.] Thera ls noting m Z A* r ,V ' foeou B™°V halting! 
the estate in an occupancy holdiL of Agla Te ? an fy Act to enlarge 
sion at the time the Act oi l9m 1 female w, posses* 

estate of a Hindu female. 3?ha a cfe n^fu* beyond tho ordinary 
d , a fl ati ® of the interest in an oe~cA a w ng **»“<»« for the 
the passing of tho Adt in fk* cu £ ai5 ; c y holding where it wns 

aa£ i*3H - j a&. i SS 

% the ordinary Hindu Law. 5 * 4 be ascertained according 

• ' ^^rAhirn, Bukharan Ahir 

■$ ® * 6« Cr? 1 Q 


, §111111 
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SSI 

Mababir Singh, v. Bhagwanti 

Held, that an appeal from this decision lay to th^ t x 

under section 177 (e) of the Act, inasmuch «af the ^ quSttn of 

?n^} n t lfi S p “5 wetai- y title was put m issue in the 3 court of fira? 
instance and was a matter in issue in the appeal. f filst 

Ganga Prasad v. Hari Naram 

^^^vlr^r'n\r lV » na T 

Mo. XL Yof 1860 (Indian. Penal Code), section 3791 IliT 4 
legally earned out according to the provisions nf thl a A „? 13trcs ' 3 

iMMsaasa ‘rfi 
sr,r,r b “‘ , ””" , ‘ ^ 

,, > ,.f^ Gn i the Z !oi ' c ’ owtain cultivators acting under section im 

“ “• ss & 

Emperor t>. Bam Dayal .. „ 

'j^ffdarforp i0 /a S ~BU and khudkash^mdhlT^fsLT^t 
be taken into account .] Held that in a suit for orofita hrm^ft f to 
co-sharor against a lambardar under section ifU P n # Brought by a 
Act 1901, the plaintiff is enfat” have taken Wn T T?u° y 
profits oi sir and MuitefSdd by the other °^T‘ tlla 
the village. Bkhambhar Math v.Bhullo I tv o’lKu™ 
discussed. Satan v . /aj ^ I, L. B., 86 AH.; 441, ref’erred 

Ganga Singh v. Bam Sarup 

* ** •• •• S 

tion— Civil and Revenue Courts-" Profits >• I84 T yi f is<fe - 

. houses m the abadl] 

from land and houses in the abadi could not DmTMt.iJn? 0ma 8 ® rlv ®d 
profits of the mahal m respect of which I T?* be **“*•* as 
exclusively by th% Court of^Bevenue under sectional of °i, gm f b]le 

s<vh " M **** 

Digbijai Singh v. Hira Devi „ ( _ 

£“*?/» *"#] ~Smnd Appeal to D^ti^TJ^e^Rmand i®?“ - 

Civil Ptooedure Code (1908). order XLI ru.ll i aJ ~ 

appeallies from an order of remand under oWl'L ?ff ^ 110 
of the Coda of Civil Procedure Ssk»nilT ^ m . !a 28 > 
appeal in a suit for rent undeletion ISO ^°L Ju ? ga ia « 
Tenancy Act, 1901. 10B 180 » oIaufle ( 2 )> ot «*e Agra 

Gulzari Lai v. Latif Husain _ 


4 
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Bevenue Courts to eject them L * 00 ^ Pleadings in thl 
Colleotor dismissed the lui? hJ f^n at wU1 - ^Assistant 
appeal. The Board ol Bevenue howo™ ° 0mmissioner allowed the 

Commit’ ^ ID tbe meanl >ime had executedth , «? d al>5eaI dismissed 
Commissioner and obtained possessi? ti th ? deoree Passed by the 

sa-'ftriSs S*jSS s*ri 
t*awi^^^aMass.*S3 

extinguish the tenancy. The dfiffm? U ? ^? Ur * P ro °eedwgs was to 
subsisted. The court of first i w ' flaa * s P lea <Jed that thf tenant 
sms, ? Stln %u bnt «^5tod toS ptefnbffda ° lded * f hat the tenancy^ 

'S.&tesr^ *"is: js Si'SKfi-r- 

&*$ t£^£rss“ ~^K®S ,a ? “ •» »» 

Bhawaa «• Madan Mohan Lai 

^s=s^sssrrS?S 

described as “Vaswn'* b ^^^ 8 „ i,iafc tha payments in kind 
the rent and aould w£5£.\, «£, Were W«is 
ni the purview of sa^femn 0a * es&0 L and did nnt 
Una BeyenM Aat Ton? o°- * eoUoa 8 d of th 6 Unit? l U ™ th ' 

1% aistinSed ’ lJ01, Sri v A S(7 ; w Mi, I L 

r BangiLalo. j aBSt , 


a S» - «a?Ss 

t^«^H 3S ^&sss^ ffi 

Bam Narain o, J agan Nath Pramd 

f«.."LT«Sz'SSo a ,"^ MoifsjSCSS's 
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iOTs - * 
ss’^hFi iS^ss&aSn ^ 

the date awf^^^®^ a ^ o ^^*i«n^tl[I 0 iiLtto: O fl^“ 

J^!S3te5^^SW&T! 

gfASl^a 

«A1taKAEHE»J3S£r 

Kalka Prasad ». Manmohan Lai 


seomon 233, ^iT^-7— ; 1 

' ' SS»aSi^& 

^sss^ssssa: 

a i s ats? t 

f £r s ‘^ 

BeveCreSt^ Laud 

_ (L Shambhn Singh Dayal Saa “ mperfect *«*«». 

sg^Sa^^ws n 

Somwarpuri «, Mata Badal “ P dn47 - 

AD?S Aet * 0 ' 1 0f W2 > 70 *’ 

ADVERSE POSSESSION, See Morgage ~ 

ALIMONY, See Act No. iy of 1869 f!f *‘ 

ANCESTRAL PRopertv c 1,101187 •• . “ 

rule 66 Y, See Civil Procedure Code HQna\ j •• ( 

« 

a. Act £°oT?Jo' n 1 S’ seotions 58 a » 8 1 77 w *• 2 

-S« Act (Local) No.' mini; 7 T* W2 ^ 183 •• 1 

Ste Civil Procedure Code ( uS)^lT ^ W (S) » 

See Civil Procedure Code (1908), order JX^ rule 13 " ' “ 3 

* * Ql 
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APPEAL, See Civil Procedure Code (1908), schedule II* paiagiaph 21 ; 
older XLIII, rale 1 

— See Criminal Procedure Code, section 110 .. 

by defendant and admission by hmi dining hearing of appeal 

of Ins want of title, See Title, suit fox dccl nation of 

to His Majesty m Conned, See Act No. IX of 1908 (Indian 

Limit ition Act), section 12 ; schedule I, uticle 179 

-to His Majesty m Council* Sec Civil Procedure Code (1908), 

section 109 .. 

to His Majesty m Council, See Civil Proeeduie Code (1908), 

section 109 

— — -to His Majesty m Council, See Civil Procedure Code (1908), 
section 110 

-See Criminal Procedure Code, sections 408 and 413 ,, 

APPLICATION b> judgemeut-debLoi to be restoied to possession of 
immovable property Uktn by the dec eo-luMer m excess of that 
decreed, See Act No IX oi 1908, sohedul L } u tides 165 rnd 181 .. 

— — — to file an award made without the intervention of the court, 
Set Oml Procedure Oodi (1908), section 104 {/) 

- — —to set esidi t saX b> pel on chiming to be the real owner, 
See Oml Procedure Code (1908), o dot XXI, zul 90 

ABBITBATION, See Civil Procuduio Code (1908), section 104 (f } 

«— — — See C vi 1 Procedure Code (1908), schedule TI, clauses 17 and 20 

- — —See Civil Procedure Code (JI908), schedule II, paragnph 21 , 
order XLITI, rule 1 

ARREST, See Act No. XLV of 1800, section 265B 
ASSIGNEE, lights of, Sec Act No YU of 1889, sectu n 4 . . 

ASSIGNMENT of debt b> holdu of letters of administration, See Act 
No YII of 1889, s< etion 4 

ATTACHMENT, See Act (Locii) No. Ii of 1901, section 124 
ATTESTATION, See Act No IY of 1882, section 59 
BANDHU, Slg Hindu Law 
BENAMI TRANSACTION, See Second Appeal 
BENGAL REGULATIONS, See Regulations 

BEQUEST of whole estate to one person on condition, See Hindu Law. , 
— of poition of estita to different legatee, See Hindu Law 

BREACH or rule made undu cl use [e) of section 130, See Act (Local) 
No I of 1900, section 132 

BURDEN OP PROOF, See Act No 1 ot 1809, suction* 8 md 10 
— -See Moitg ige .. 

CAUSE OP ACTION, See Civil Procedure Code (1908), order II, rule 2 .. 

2 - — See Doc i eo for possession . . , . 

CERTIFICATE OP SUCCESSION, See Civil Procedure Code (1908), 
section 109,, .. ,, 

CESS, See Act (Local) No III of 1901, seotions 56, 86 , . 

CHARGE, Bee Act No, IY of 1882, section 59 

Bee Criminal Procedure Code, sections 222 (2) and 283 • « 

HD BEVEHOE DOUBT (Junadiction), See Act (Local) No. II 
<S Jt64 ** „ *♦ ti •* ♦* 
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CIVIL AND REVENUE COUBT (Junsdictio: 
of 1901, section 233, clause (Zc) . , 

CIVIL GOUBTb, General rules oi practice foi, 
Civil Pxoceduio Code (1908), oidei XXI, u 

CIVIL PROCEDURE CODE (1877), section 
tton reversed on appeal— Destitution — Ju 
application for restitution is made to awai t 
not given by appellate eout t decree— Suit t 
sued for redemption of a usufructuary 
decree from the Subordinate Judge, u 
of the sum decreed to the mortgagee, he i 
the mortgaged property , but the mortg 
Court, which increased the amount pay 
sum which the mortgagor failed to pay 
upon applied to the Subordinate J udge fo 
profits for the period during which he ha< 

Held (upholding the decisions of the 
Subordinate Judge had power undei secti 
Procedure, 1877, to award mesne profits 
been expressly given by the decree of the 
was wrong the parties aggrieved had then 
to the High Court oi by an application fo: 
taken under the decree of the Suboidn 
the sale at which the mortgagee purports* 
redemption, were valid, and the appellan 
of the mortgagor, was held nos entitled t< 

Paibhu Dayal v, Makbul Ahmad 

- — BEG HON 11 , C 

(Local) No III of 1901, sections 111, 112, 

— — • (1908), SECTION 

section 17 , 

• - 

sohedule I, ai tides 105 md iSl . . 

— — SECTION 104 (f 

to file an award m an arbitration made ton 
court— Appeal— Duties of arbitrator ] J 
from an order directing the filing of an av 
without the intervention of the court 

Betd 3 further, that m an arbitration 
come to terms on a certain point it does 
from passing judgment on that point u 
the compromise in the award, 

Han Kumv ar v Lakh mi Bam Jan 

* SECTION 109. 

bulb 23 —Appeal to Bis Majesty m Count 
of remand which decided finally only one 1 
that an order of remand made by the B 
finally only one issue out of seveial ' 
proceedings before the court of first mstai 
under rule 17 of the second schedule to tl 
was not a t( final order *’ within the meal 
(a), of the Code. 

Nuri Miah The Ganges Sugar V 

SECTION 

in Council— u Substantial question of la 
certificate under the Succession Certifici 
the nature of the legal position of a person 
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of a deceased person by virtue of his being the holder of a succession 
certificate granted under the provisions of the Succession Certifi- 
cate Act, 1880, is a substantial question of law such as would sup- 
port the granting of special leave to appeal to His Majesty in 
Council. 


Najm-un-nissa Bibi v, Amina Bibi 

CIVIL PROCEDURE CODE (190S), section 110 —Appeal to “Privy Conn- 
cil-~ Vacua* ion of appeals Appealable i mount subject-matter of appeal 
•—Suit to enforce mortgage ~JPen on made defendant as having adverse 
ckmnon the mortgaged pi ope. ty —Appeal on rejection of her claim by 
Rujh Court,-] In a suit to enforce a mortgage for Rs. 0,000, the amount 
due upon which was Rs. 88,000, the mortgagee (respondent) asked 
for payment or for a so lo of the mortgaged property, Bosidos the 
parties who claimed under the mortgagor the appellant, who set 
up an adveise claim to a portion of tho mortgaged property, and the 
person through whom she claimed wore made defendants and they 
alone defended tho suit. (The bubordiuato Judge allowed a moiety 
of her claim, but on appeal the High Couifc held that she had no 
title to any of tho property. The High Court granted her leave to 
„ fipP 6 ** t0 Hi® Majesty m Council under section no 0 £ the Civil 
.Procedure ^ode, 1008, on the ground that as tho mortgage decree 
imposed on the property a liability for Rs. 38,000 the subject-matter 
of the appeal was a sum exceeding Rs. 10,000 

Held by tho Judicnl Committee (on a prolunmaiy objection 
that the appeal was not maintainable as tho subject-matter of it 
was below the appealable -value), that as between the respondent 
seeking to enforce his mortgage and tho appellant it was quite 
immaterial what the amount of tho mortgage was and that the 
subject-matter m dispute was not tho Rs. 08,000 but simply tho 
value of the property tho appellant claimed, which was not shown 
to be of the amount proscribed by section 110 of the Civil Procedure 
Code, 1908. 


Ridha Kunwar v, Raoti Singh 

~7 7 — — section 115, See Criminal Procedure 

Code, soction 476 

■ ~ section 14i4i—fflx£GuizQn of dec? ee— Decree 

levered on appeal— Bon4 fide emotion pw chaser under original 

decree,] Restitution cannot be obtained under section 144 of the 
Code of Civil Procedure as against a bond fide purchaser for value at 
an auction sale held by a court which had jurisdiction to hold the 
same, Bewa mahton v. Bam KUhen Singh , I, L R, 14 Calc IS 
Zain* ul-abdin Khany. Muhammad Asghar AH K tan f ? l u r, 10 All * 
ISO, and Abbas Husain Khan v. Dilband Begum , 16 Oudh Cases 2 l 25 
referred to * » 


Pian Lai v. Hanif-un-nissa mbi 

—section 145; OBDBB XXXlV, BUM U-JSxCGUUon 

of decree— Seem tty for default of judgement-debtor— Mode 
of enforcement of secunty ,] On attachment of certain property 
under a decree by a decree-holder a third party came forward claim- 
ing the attached property as hi* own but subsequently entered into 
a compromise with the decree-holder whereby he made himself 
responsible for payment of the decretal amount and executed a 
?. 00 ^ y bond in which, in addition to undertaking a personal 
liability for the judgement-debtor's default, ho also hypothecated 
certain property. Held that, default having -been made by the 
judgement-debtor, docroe-holder was at libexty to enforce the 
security in the manner provided for by seciioi 145 of the Code of 
0ml Procedure, and that order XXXIV, rule 14 , was no bar to his 
ensoromg.it against the hypothecated property as wall as any other 


m 


Wmm 



GENERAL INDEX. 


property of the surety. Jan&i Knar v. Sat up Ban*, X, L, R, s 1? 
AIL, 99, icferred to. 

Mukta Prasad v Mahadeo Prasad , , 

OlYIL PROCEDURE CODE ( 1903), order II, rule 2 —JPa? tition— Sepa- 
rate s nits for iopeHy in different dUtri'ts — Cause of action ,] The 
plain Lift as mombor of a joint Hindu family brought a suit for parti- 
t 1 ^ c6rtam property m the district of Sultanpur lie admitted 
that he was not m possession of this property, and paid an ad 
valorem court fee on ills plaint. This suit was settled by a compro- 
mise. 1 

Subsequently the plainitft brought a separate suit in Allahabad, 
for partation of some of the joint family property situated m that 
mstiict ; bat m tins suil he albged that he was in joint and undivi- 
ded possession and paid a court fee of Rs. 10 as on an ordinarv 
partition suit. * 

Keld that the omission of the Allahabad property from his 
was no ^ a ^ ar to the plaintiff's second suit and 
that the case did not fall within order II, rule 2, of the Code of Civil 
Procedure. Man ',m Bam GhaXravarty v. Ganesh Ghalcravarty, 16 
Indian Oases, «i83, Uhha v. Daga I L. B„ 7 Bom., 182. and Subba 
Bau v. Bama Ban, 8 Mad. H. C.,Rep. } p. 376, referred to. 

Ram Harakh v. Ram Lai 

“ - _ _ ■ - — --order IX, rule 2 — Dismissal of suit— 

Appeal] Held ths n no appeal lies from an order dismissing a suit 
under order IX, rule 2, of the Code of Civil Procedure on the ground 
tlmt summons bait not been servod on the defendants m conse- 
quence of tue failure j£ the plaintiff to deposit the requisite court fee 

I T L l ele V t 9 hu r n ’,9 howdh ry v - Budurr-un-msa, 

followed. 9 ° ’ m> Fa bai% V ' T ° aU Kav ' i ’ 20 Inaian 0ases > 1. 

Lachmi Narain v. I arbari Lai 

* ZT~ 777 7 TT ORDER XT, RULE 21 Procedure— 

Plaintiff under suspicion of suppressing" documents relating to the 
matter at usue-Disimssal of suit ] Where a plaintiff hadfiven the 
court strong grounds for believing that ho was beeping out of the way 

t r hl °u Tf M thr0W l! S ht 0 “ the object matter of The 
suit, but there had been no order made for discovery or inspection 
of documents, it was held that the court was not justified in disrnis- 
smg the suit, purporting to act under order XI, rule 2L of the 
Cods of Civil Procedure. 3 

Kishan Lai v Sultan Singh 

~~ ZK TT^r 7—7 XXI. rule 2— ~j W&eouUofi of decree 

—Deotee payable by instalments —Payment of instalments not certi- 
m. IX of 10GS ( Indian Limitation Act J, 
schedule I, article 182 (<).] The effect of order XXI, rule 2, is that 
a payment made on account of a decree and not certified to the 
court executing the decree cannot be recognized by that court for 
any purpose. Where therefore, payments h*id been made towards 
U an decree but such payments were not 

certified to the court executing the decree it was held that limit- 
ation ran against 1 ho decree-holder from the date *upon which the 
first instalment was due. e 

Certified and recorded *’ within the meaning of order XXI. 
rule % signify that the executing court being satisfied by either 
the decree-holder or judgment-debtors that a certain payment 
has been made in respect of decree has recorded the fact on the 
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execution file. Golcul Ghand v. BMba, 12 A. L. I., 387, and Bkmft 
v. Cheda Lai, 12 A. L. J., 825, referred .to. Lahhi Narain 
Gang uli v. Felamam Last, 20 0. L* J\, 131, dissented from. 

Chat tar Singh v. Amir Singh 

l l J BROOEDURE CODE (1908), ordbe XXI, nuns 16 ~ Execution of 
de ? r ^r?f ^dioata.]: On application by a person to have his name 
substituted as deorae-hoider upon the ground that he was in fact 
tha tme owner of the decrea, an louder was passed, after notice to 
the judgement-debtor, permitting the applicant to execute the 
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to be the real owner is not competent to ask the court to set aside 
the sale under order XXI, rule $0. of the Coda of Civil Procedure. 
Abdul Aziz v. Tafaj-uddin, 23 Indian Oases, 839, referred to. 

Hardwari Lai u. Aman-ullah Khan 
IL PROCEDURE . CODE, order XXIII, rule 3— Compromise - 
Petition of compromize filed in subsequent suit —Registration— Act 
ifo. X VI of 1908 ( Indian Registration Act J, section 17.] In a suit 
for a declaration of title to certain immovable property the plaintiff 
applied j to the court stating that the suit had been compromised 
and asking that a decree might be made under order XXIII, rule 3, 
of the Code of Civil Procedure 

In support of this application he filed a copy of a petition which 
had been presented shortly before by both parties to the Revenue 
Court in proceedings for mutation of names in respect of the same 
property as was in the dispute in the Civil Court, and which set 
forth that the matter before the Revenue Court had been compro- 
mised in the manner therein stated. The petition had been accepted 
and acted upon by the Revenue Court. 

Held, that the petition was evidence in the Civil Court that the 
matter in dispute between the parties had been adjusted out of 
court, and .that it did not require to be registered. 

Sital Prasad «. Gobind Prasad 

~ ORDER XXXIII, RULES 10 AND 11— 

htamp duty on a pauper’ s plaint— Decree for less than the amount 
claimed .] In a suit brought in formd pauperis, the plaintiff suc- 
ceeded only in part and failed as to the rest of the claim ; the lower 
court ordered the defendant to pay the entire costs incurred by the 
plaintiff including the amount of court fees which would have been 
payable on the plaint. 'Held , that the court fees payable on the 
plamt should be apportioned under the provisions of rules 10 and 
11 of order XXXI1T of the Code of Civil Procedure. Ghandralca v. 
Secretary of State for India, I. L. R., 14 Mad., 103, followed. 

G-anga Dahal Rai v* Musammat Gaura . . 

orderXXXIV, rules 4 and 
d ,7 Mortgage-Preliminary decree in f avour of puisne mortgagee 
a owing redemption of prior mortgage — RiaJds of puisne mortgagee 
on redemption to a decree absolute for sale of the property 
comprised in loth mortgages.] In a suit for sale by puisne 
mortgagees the preliminary decree gave the plaintiffs a right to 
redeem a P|ior mortgage covering other property as well as 
tnat included in the mortgage in suit. The preliminary 
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S“ a4M - - mt »«*’• 
^SiS{5j^iszis^^scsa'a; 

.» af\TSS P ii a -~ 

Ma&ho Ram v. Hihal Singh 

om »nS , isn5Sffia °sr *“■ ss ’ s “ iM <i~“> 

ZtSZZSy?,* ?!«“• «” -aSLS^^/'S^ 

e / 7 n *?£* 0/ ? r& * *» 5 ^« ] He?/ that 01 del Xl£ 
mle 27, of the Code of Givil Pioccdure, 1008, is not intended to AmMs 

W TJ!* t6 , OOUlt t0 r0oal J and ««™« befd-c it a witness who 
first mstanoe. Sen exaBuned ana o^s-examined before the court of 

Muhammad Siddiq v. Mahmud-un-nissa Bibi 

" MMMi appHcaZTfo, f^el%fa^.J~MALSi 

7 thS - °° a ^£0™l Procedure wh oh prevenTs a econl 
application for review being made after a previous application Sr 

^fAw/T f *7 ^ d n Cjeotad - Govinda Ram Molded^ BMa 

Nath Bhatta, I. L. R., IS Oalo., 432, referred to. 

Pallia v t Mathura Prasad 

* * * * * * „ t 
I 7~ 7 77” SCHEDULE II. GLAUSES 17 Attn 90 

vfZJ^i'/ 3?P - 1aait0n , t0 ftle - an a , ward 0,1 ’ e f e ’ ettCB made out Of oou>t— 
Biooeedmgb m court conunuod— Limitation— Act No IX of 1008 

rinchan Limmtm Act), sections 5 and 14 ; schedule I, article 178 1 
Pending prooeedings for mutation of names the parties concerned 
referred to arbitration out oi Court the whole question of their title 
to the property m dispute, and the arbitrator delivered his award 
The mutation prooeedings were nevertheless continued. More than 

a « 0r n ti ‘u o ate f { the WftE<1 " aolao o£ the parties filed an 
application in the Oivil Court purporting to bo under clausa 11 nf 
the second schedule to the Code of Civil' Procedm“, and ubseouentfv 
an amended, application under clause 20. sunsequently 

*7? tbe application was time-barred. Clause 17 of the 
X a 6dtl - 1 «, tp th ? °°f 0 of Clvil Prooedure was totally inappli- 
fjf 1908 ' ImiTd If Se0tl r n 1 6 - a0E saotio “ of the Indian Limitation 
under clause 20 applled m faV0TO of application 


Ram Ugrah Fande v. Achraj Hath Panel© 

— — SCHEDULE II, PARAGRAPH 2l I 
OBDEB Xhilll, rule 1. Arbitration* — Application to file an award 
mam out of court— -Apph&aMon granted ex part o—Hefusal to set 
aside ex parte order-Appeal] Held that an appeal will lie 
against an order rejecting an application to set aside an 
ex parte decree passed under paragraph 21 of the second schedule 
of the uml Procedure Code, 1908. 


Hihal Singh v. Khushhal Singh 

QAMINU HOUSE/* See Aot Ho. Ill of 1867, sections 


71 oi 1882, sections 61, 126, 161 
XWfot I860, section 498 
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* ?’ usa H so3(i certain land to the predecessor of the defendants and 

tn 3 tl? d «°Ti a ^u 0r hl3 ? se,f ' The sale 3eea contained a oovaaant 
afieot that the vendee would pay the Government revenue not 
ZKl 0ttha ^^by him but also for the land reserved 
iLtaVu^f fSf hl f S6 F« Render subsequently sold there- 
nti«f-foi and !.° %ixQ s w3lo > 'When the repi esentatrves of tho 

original vendee refused to pay the Government levenue, paid it 

n Ssft 83 10 1600701 £rora l 116111 the amount So which the 
plaintiff had to pay owing to the defendants’ refusal to pay. 

. , ^fj d the agreement was % oid under Eosulation XXXI 

whlotl was in force in 1884, and (2) that m any case the 
w . as . a P^naioneand the plamtifi had no right to sue 
mrespeot of its breach. Sahib Ali v. Subhem AU, T. L. B., 21 All , 

Nmain, 11 A. L. J, 212. and 

Bam dcvind v Sri Tkakmp Mahataj, 11 A. L. J , 231, leferrod to. 

Ali Husain v Halnm-nllah 

GONSTEUCTION OB DOCUMENT, See Act No. IX of 1872, section 74 
— — See Act No I of 1872, eoction 94 


-Sec Mortgage 
-See Will 


CONTRACT, See Guardian and minor 

GQmMBmiQN~Comprc7nise-~Clai<nhi/ patty to u eompromU alleging 
payment by Jmn-elf of money p> payment of wluh he and others were 
jointly liable— Joint tart-feator ,] A Hindu widow, tho owner of 
considerable pioperty, brought a suit i gainst h r four brothers as 
in in a go r i of her tstato for Hie profits of the rsh tc to a considerable 
amount. One of the bi ufclu is h d previou ly brought a suit against 
her foi a declaration that she had adopted hi* s< n. These suits 
weio compremifeod, and the compromise wts m«,de a dooioo of 
°2, ur k conditions of tho compromise was one to the 

effect that the biothois should pay back a certain um of money 
belonging to thezr sister S estate which had been collected and 
misappropriated by thorn. 

Held, on suit by one ot tho brothers who alleged that he had 
paid the whole sum and ashed for contribution, thit the rule laid 
down in Menyweather v. Mmn, B T, E, 186, that there was no 
right of contribution amongst joint tort-feasors did not apply to this 
case when the claim was based on the terms of a compromise, and 
guam wbethoi ! the rule should he applied in India at nil. Palmar 

[lKhqA W 3ll?Sad“to. SUam SMming ° 0mm LmUed > 
Nilial Singh v> The Collector of Bulandshahr 
-St$ Mortgage 
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230 

52 

103 

97 

214 

435 


CONTRIBUTORY, See Act Ho, VI of 1882, sections 8l a 125, 151 

COPY ’RIGHT-. Preparation ly a mmnbm of the Board of Studies, Allahabad 
University, of a hst of graduated selections from different authors fat 
certain examinations — Publication by the Syndicate of a syllabus eon - 
tammy, amongst other items, the selections already ? of cried to—$ub- 
Hamm of same in booh form by a bookseller*™ Infringement of cony- 
right} A , a member of the Board of Studies of the Allahabad TJmver- 
sity, prepared at the reguest of the convener a hst of graduated selec- 
ions from standard Persian authors for the use of candidates for 
certain examinations of the University In preparing these lists he 
«ii n V 032S ^ e ^ felo A abot3r5 and skill The Board of Studies, 

* ? a ? pted \ wii5 i s. 33 ^ 1 «flodlfioat*oa» the seleo- 
^ P 16 - 3ist m subject for those examinations in 
f lf3ae< ^^ e lists for the mfoimation of the public 
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92 

347 
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Emperor «. Bhola Singh 


1800, section 498 


-BWnom 4, 19% 288 (8), Bee Act No, XLV of 


«SE03?10K 107, See Security for keeping the 


Emperor v* Lai Behan 


ESI "ISfSSSf HESS 

jss? u “•“» ”A« 

Sgftggpssaisaai.-jiaS 

SS^J5S3^»5SfJSS!* 



44*4 W I ’ 

Hill.' f 


:r ■ 

Iliili»«li|8li 

r: ;. . . r ■ b 

?..: . ■ A ..I 


* ‘ 


generally and of the candidates concerned specially. Subsequently 
to this B, a firm of publishers, compiled hooks from the original 
authors according to these lists Beld that A had uo copyright 
in the lists as by laying tho result of his labouis before the Boaid of 
Studies he placed the lists unreservedly at the disposal of the 
University authorities 1 


Muhammad Abdul Jald v. Ram Dayrl 
OO-SHARERS, See Pre-emption 

COURT PEE, See Act No VII of 1870, section 7, clauses y and x * * 
0 )URT OE WARDS, See Act No. XVII of 1876, sections 178 and 174 
CRIMINAL PROCEDURE CODE, SEomcoire 4 akd 476—“ Complaint 

rfvnTv arnfr executive capacity— Act No 
NL P of 1860 (Indian Penal Code), section 211.] Held, that it was 
not competent to a Magistrate to treat as a compW and 
found thereon such procedure as would n iturally foS on a com* 
plaint, including a prosecution under seotion 211 of the Indian 
Penal Code, a statement which was made to him sstra-iudioially 
and without any intention or desire that it should bo token as a 
trato. amt * bUt m 7 W Mply t0 a question asked by tbs Magis. 


Wjh-i -«»-S 5 Tz‘T r X\%,£ 

respect of an offence specifically ohaiS And 1, “ °°? vlotloa m 
bf)u%cmmt r showW W on 110 th di&P f 0S8 ° f B n than- 

SSSttMS;”* - ’ 
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XXVI 


EM that the authority uncles which the police had attempted 
to make the search was invalid and the persons resisting them could 
not bo convicted under section '-8.3:2 of. the Indian Penal Code, 
Whether or net these persons might have been .found guilty tinder 
other sections of the Indian Penal 'Code,' as*: e;gh lections 1Q7* 895 or 
142, was .discussed as, a .matter Arising on tire evidence in:the ease. ' • 

Emperor ??. Brikhbhah.-Singh ,, . „ 

CRIMINAL PROCEDURE CODE, steerfosr 195 (!) (<> ) ■•‘-Sanction to 
prosecuta- -Off'mcv alleged to have been committed in respect of a 
doirUt&eni produced in -a "Civil Court bg & party \biii before the person 
producing U had become a pady to any siiii,] The words used in 
section 195 | 1 ) (<?) { < when such ofnanoe has' bean committed by a 
party to any prrceoding in any court !> refer not to the date of the 
commission of the alleged 'offence, but to the date on which the 
cognizance of- tho Criminal Court is invited. 

Hence, when once a document has been produced or given in 
evidence before a court, the sanction of that court or of soihg other 
court to which that court is subordinate, is necessary before a 
party to the proceedings in which the document was produced or 
given in evidence can be prosecuted, notwithstanding that lihe 
offence alleged was committed before the document came into court,: 
at a time when the person complained against was not a party to 
any proceeding in cour t. 

Girdhari Menvari v. Ifing-Emp ero >% 12 0. W. N., 822, Ring* 
Emperor v. Baja Mustafa All Khan, 8 Oudh Gases, 318, and Emperor 
y* Lalta Erasad, L L. R., 84 All,, 054, referred to. Wear Mohammad 
Gassuni v, Kaihhosm Manerfcjee, 4 Bom. L. B„ 268, not followed. 

Emperor Bhawani Das " .. . . ■ M 

— i — — — SECmons 222 (2) and 233 — Act No. XLV of 

1860 {Indian Penal Code j, sections 409 and 477 A— Misjoinder of 
charges— CHmmal breach of trust and falsification of accounts — 
Illegality.'] An accused person was charged with and tried at the 
same trial for offences under section 409 and section 477 A of the 
Indian Penal Code. 

In respect of the former offence he was charged with criminal 
breach o£ trust respecting a lump sum of money composed of nume- 
rous items. In respect of the latter offence he was charged with 
suppressing a largo number of documents showing the tender to 
him of sums of money by tho persons liable to pay tho same, and 
■With putting false numbers' on three of such documents. These 
documents (called arnmils) related as well to other Bums of money 
. as to the sums which the accused was alleged to have embezzled. 

Eeld, that the principle of section 222 j‘2 ) of tho Code of Criminal 
Procedure could not apply to section 477 A of tho Indian Penh! Code 
and that the framing of the charges against the accused in tho 
manner described was an illegality which vitiated the trial. 

Emperor v, Kalka B -r&sad 

— — — — — - — sections *234 and 289, See Join der of 
cases „* 

■ — — — : 7— — y - sections 289— BrOc c d nr e — Join i trials Thief 

and receiver triable together.] , Eeld that, in the absence of evidence 
clearly disassociating the act of receiving the stolen property from 
the theft thereof, the tho ft and tho receipt of tho stolen property may 
be' considered as parts of the seme transaction. It would not, 
i therefore,- he illegal to try the thief and the receiver jointly. Emperor 
v f .Jtatabhri Eargovind, 3 Bom. L. R. , 517, followed. 

li§ Empwor v, Bhima .. .. - • ... W 
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CRIMINAL PROCEDURE CODE, section 369 -Revieiv of judgement 

Power of High Court to review its own order on the criminal side— 
Mules of Court, chapter VII , rule B— Finality of order ^ Held, that 
the High Court has no power to review an order dismissing an 
application for revision made by an accused person. In the ?natter 
of the petition of F. W. Gibbons, I. L. R„ 14 Calc., 42, and Queen- 
impress v. Durga Oharan , I. L. R., 7 All., 672, followed. 

But so long as an order is not sealed as required by the chapter 
VII, rule 8, of the Pules of Court it is not final, and it is open to 
the Judge who passed it to alter it. Queen Empress v. LalU Tiwari , 
L L. H,, 21 | All., 177, and Emperor y. Kalin . I. L. R.. ?27 All 92 
followed. *« ‘ * 

Emperor v. Gobind Sahai 

* * * * ® 0 

— •— SECTIONS 408 AND 413— Ow of several 

co-accused m the same trial sentenced to one month's imprisonment 
others to a longer period- Appeal] Held, that the right of appeal 
exercisable by a person who has received an appealable sentence 
awnes with it a right of appeal also by any other person convicted 
at the same trial, even though that particular person may have 

received a sentence which, if it stood alone, would not have boon 
appealable. 

Emperor v, Lai Singh;,, ■ 

'2 ! Section 470«~- Practice — Order for vroseaufinu 

Sorperg ury— Court bound to set out assignments of perjury alleged 
-Civil Procedure Code, 1908, section .ll5-Bevi*ion-Buk -Material 
ttregulattiyA Held, that wbenaoivil court makes an order under 
.eotion 47o directing that a person should be prosecuted for periurv 
such court 13 bound to sat forth in its order the specific asdgSte 
of perjury alleged against the accused. Mure to do ^ £ a 

™0?vjf 1 lSS!^ :ir .. ,y ‘ lihm the meailing oi: se etion H5 of the Code 
Emperor v . Kashi Shukul . . 

such evident* ag<wy accused token arrested.] Evidence purnortint 
o° Odmintl Pro°-ghr-- °^e° 

that the ^oiThti AwdlK th u » safcisfaotion ° £ . *• «mrt 
prospect of arresting him" d l 4 h fc there wa3 »° mwQ&m 

... Emparor y. Rustam . , . . ■ . #0 

CROSS DECREES, See Civil Rrocoduce Code, 1008, order ZSJ rule 18 
. mBmu t see m-mption . . : : : J - ' f rule 18 v 

DECREE ex ■ parfco. See Guardian ad litem 

*“«« *««*«» Mi 

oftuse of action merges in the tionvaa f ^ ^ original 

■ difiers very nmoh from other decrees. * b k * dooiee la ■ejeotment 
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“ amod aet ? al Pk? 1310 ' 11 possesion over the property She 
was^ .subsequently dispossessed and brought a suit for posses- 

Held, that is *ho had boon in iota il possession of tha Oionartv 
a fresh cause of aolion hid acoruod and her suit was maintainable 
bomg within twelvo years of suoh di'-possossion maintainable 

—sk. vss"*'* * a “~ 

Bliamaj Sm^h v lAkhirm Kuuwar 

DE T913®s P e ofaoil)r &tC T Pan7pri01 10 ^mdahin^ie Act No YII of 
DIS lndkf E ?. RBOP ™ OR > S ^ ot No XVCI of 187b, seebens 178 
DISTRESS, See Act (Local) No II ol 1901, stolion 124 
D0 °s^ion 59 ?! tS,tSd by 0119 WltD ° SS 0nly > 8ee Aot No" IV of 1882* 

BOWEB, See Muhammadan law 

DUTIM AN AREITR^OB, See Civil Procedure Code (1908), seotmn 

EQUITY OP REDEMPTION, See Moitgigo “ 

ESTATE, absolute or limited, See Hindu hw .* 

ESTOPPEL, See Aot No I of 1872, sootion 118 

mi ^e°l?l^T d %ln V fT~ ae i tfied ^offiohtw.lofcompmm'e 
SJn! } , P roceedm ff defrayed m the Mlk,w~ 

lumamci, fo eUahhJi mottgafa m mt for leaempkonof motfaa no 
not made Mwnhny-StmKp- Ben jCl l BeJulMonX of 1823 ~oC! 
S ? n * h «f CLrt ' l fi l ' d C0 Py l * ^sufficiently stamped— Petition treated as 
document ceamty mortgage } In a suit for the redemption of a 
nsufiuc uary mortgage "llogod to hava boon oreited m 1857 the 

M , tk6 lMl&s «tawS the mortgage 

uas a oertiflod copy of a petition of compromise filed in Court on 
he let of April, 1857 The record of the p ocecdingq was admittedly 
destroyed in the Mutiny of that year. The document whfoh wle 

by tRa Subal( iinata Judge, rested the terms 
on which the dispute was settled, amongst them Being the asroc 
mont relating to the mortgage, and an endorsement ol it after 
t5lat ", thQ Traders foi the parties filed the compromise m 
^ti 0 +^ reronc ? tlieir Z0S P LCtlve clients, and verified and^ admitted 
°° n ^ itlons d °wn thoiem” ordered that « the compro- 
rnise bo placed on the leeord, and the c w so be put up fo-morrow^for 
final disposal Then followed the date and the signaiuio of the 
im h imvfd m ■?? g5l ^ h# , The certl fied copy was, on the 28th of April, 

tiffiJ’ Tt w Pl6ade J aofet23ig for the P lede(3Q * s °™ of the plain- 
bills* It bore a stamp of one rupee The defence that 

S Tmpe1 W The O L O b fO d 00 ^ 10 T V h ° doc “ was ^ properiy 

£ZS?a*u Subordinate Judge overruled the objection and 
rAArnrAfi v*® !“,**„ The Distriot Judge held that the* oopy was 
Xvt™ a « H tl ?i e n 20 nf Re S ulatl011 x of 1829, to hear a stamp of the 
s me value as tho original compromise ; that the original hors a 

■i t *t ms i°nsSffie r ientlv 0 R famnA 1 r !9 nired a sto »P oi tBa rupees, and as 
1 A i jWBre^^fltp!^ ly stain 5 e 5 lt s oopy was not admissible m evidence 
I decision of the first court ana dismissed the suit. 

°» a PB^ stored the deoimon of the Subordinate 
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EVIDENCE, See Aot No I oE 1872, section 9<t . . 

— — * Su Act Ho. X of 187 P, sections 5, 8 and 18 
- — Criminal Procedme Code, section 6X2 
——fife o Security for keeping the peace 
“—Additional-- — , See Civil Pioceduie Code 


rule 27 


and 181 


-See Civil Procedure Code (1908), section 144 
See Civil Procedure Code (1908), section 145, 


xxix 


Held by the Judicial Committee (iffiimiDg that decision} that 
the mortgage was made verbally •md was valid according to the law 
then m iorce ind i« wis notinod to the court is part of the settle- 
xrent. The present suit w°s not ba r ed on any agreement contained 
m the petition, but on ° contx ct made outside and leoited m it to 
enable the court to ro ike a decree m iccordanco with the settlement 
If the Judge did so, the defend nfcb* ob 3 etion fell to the ground, 
and, whether he did or not, the suit based on the agreement made 
independently of and before the petition wxs fihd m Coiut was 
clearly mamt unable 

If, however, the petition was treated as the document creating 
the mortgage it mugno lightly be presumed that the officer before 
whom it w d'y presented satisfied himsdf ihtt it WP3 pioperly 
stamped. Ho infuc nee could bo d awn from the fact that the copy 
bore a one rupee stamp, for that is the proper stjmp for issuing a 
copy of the proceeding m the ZilUh Court, and as a copy of the 
petition and the oidex theieon it bore tho proper couit fee stamp of 
one rupee Tho Distnot Judge fell into an enoi m taking the 
stamp on the ce tided copy is an indication of the stamp on the 
petition itself 

Ahmad Baza v Abid Husain , . ,» 


(±908), oidai XhX, 
'Endorsement of documents admitted as— — , See Muham- 


rule 2 


18 


rule 88 


m 


madanHw.. 

EXECUTION OF DECBE E — Sale of eamndan rights— Whether buil- 
dings* pass with the zammdanot not ] The doefiine th^t the sale by 
auction of a z tmmdan shai q includes also buildings situated w itkm 
the zammdan, is only applicible m the absence of evidence indica- 
ting an intention to exdude such buildings from tho sale Abu 
Hasan v. Bamzan Ah, I L B , 4 All , 381, distmgm she t 

feakhawat Ah Shah v Muhammad Abdul Kf run Khan 


-i See Act Ho VII of 1887, section 25 

See Act No IX of 1908, schedule I, articles 165 


order XXXIY, rule 14 . , 

— , — See Civil Procedure Code (1^08), order XXI, 


See Oml Procedure Code (1908), order XXI, rule 

•0 *» •# «» •• 

See Oml Prooedute Code (1908)!, order XXI, 

« * * * * » Jr * * 

See Civil Piocedure Code (1908), order XXX, rule 


EX BABTE DECBEK, See Act Ho IX of 1887, section 17.. 

EAMILX SETTLEMENT - Claim to p operiy to which the claimant 
must ham known he had no title —Behnguishment to save litigation-* 
Such relinquishment not binding on reversioners,] One D. B upon 
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the death of his wife, laid cla 
the property of the wife’s fa 
her mother. The mother and 
order to avoid litigation, r< 

property to D. R. ’ 

Held, on a suit by the j 
property upon the death of 
relinquishment in; ' 
settlement and. 


ShJ Jf l 11 ? ? roport y wWoh had been 
rther and had been given to the wife by 
1 the surviving slst8r o£ tl w y 

elmqmshed a substantial portion of the 

reversioner entitled to succeed to the 
. tho survivor of the two ladies, that the 
"-lid not properly be called a family 
so Ju? }' reversioners, who were 
so-oallediamily settlement was made. 

•> 240, and Sir an Bibi v.’ 


ade by them oould 
, , was not valid as 

BOW r* i tlle H me wben tbe so '0«“" 

Bitot Lal y. Laud Husain, I. L. R 35 All 

Sohrn Bi!», 18 0 . W. N„ 929 , referred tot 
Himmat Bahadur 0. Dhanpat Rai 

fj £‘ “"S i OT™' “ o8, H *“ «• 

: 

or collusion of guardian, See Minor.. 

— SImI N o ‘ 17 01 188a * sections 128 aadis9 

-bee Muhammadan Law * 

GUARDIAN, See Minor 

agaimtfatter on mortgage 

of minor sons — Ex parte deew ^Wr t ' n<in } °ff at}le> ' as guardian 
In a suit for m! on by * 7 *? {° recowr ^shares.] 

family governed hy the MitJlcJin ™^*'' ^ tbe fatb ®r of a joint 
defendants the father and Sfe the , impleaded a 

The plaintiffs named the father -is ^ °J }^ om w « re 
but no steps were ta «« ,, hs gu,uclian ad litem of the minors 

toascer SthT^wtt fa'?' ^ H j gh ^ 

father did not appear and Sw # w r l? '' 1iu aofc as guardian, Iho 
whereof the family property wXld d Sn W™ p “f‘ sd ’ ia nation 
majority, the minor sons bought a S f 9 ^ 7, ° n “Gaining 
shares } alleged that the ori*La? w ‘ f possession of their 
they were not bound to dianWrr ^ e H w ; 18 ai * namorai debt which 
represented in the previous suit”’ ^ “ S ° tiey ba(J not buen legally 

* c0llr t of fust instance bavin « dismw^ri m 

sar *• *** f&fiBrsKSwists 

: was impossible to tell without i„ 8 „ U - a ? ad lliem > and as it 

plaintiffs were in a position to eaiabtish^L* 0 Wtat 63Ctent ‘ho 

immorality of the debt, how far the appointmont B nf f r **‘ t * ia 8 the 
guardian had prejudiced them, the ord« of reM was rfehf ° S 
Baijnath Bai v . Dharam Deo 1'iwari 

GUARDIAN AND M1NOE- „ *® 

performance of a contract not ^ r f or mance~~SpeGijia 

■District Jud/e 

a minor of a house belonging to the min™ ° l Cheated guardian of 
■ .There arose, however some disnnte « w of Bs. 1,800. 

• “I “‘do and’ He.. purchaTwas not « nSS^**"* °K th * 

M KWsss*£ffi3£g£ 
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Held, on suit brought by the person in whose favour the sale 
had originally been sanctioned, that the court was in the circums- 
tances justified in refusing to grant a decree for speoific perform- 
ance. Chhitar Mai vy Jagan Nath Prasad, 1. L. R.. 29 -AIL, 213, 
referred to. 

Imami v. Musammat Hallo 

«« •*. ..«* 

GUARDIAN AND MINOR, See Mortgage 

HIGH COURT. Powers of review of - — , See Criminal Procedure Code, 
section 369 .. , . _ ^ ’ 

HINDU LAW --Daughter's estate— Suit by unmarried daughter, for posses- 
sion of her father’d property -Death of plaintiff— Right of married 
daughters to continue the litigation .] A separated Hindu died 
leaving him surviving a widow and four daughters, three married 
and one unmarried. After the death of her mother, the unmarried 
daughter sued to recover possession of her father’s estate, naming 
her three married sisters as pro formd defendants. The plaintiff 
however, died during the pendency of the suit. The three married 
* Waters were ^ aen on fciieir application transferred from the array 
of defendants to that of plaintiffs. Nevertheless the suit was 
dismissed upon the ground that it had abated by reason of the death 
of the original plaintiff, 

that the suit should not have been dismissed. The origi- 
nal plaintiff represented the estate, and har sisters were entitled 
to continue the litigation which she had commenced-. Mahadeo 
Singh v. Shea Karan Singh , I. L. R., 35 All., 481, and Venkata 
Narayana Pillai v. Suhbammal 3 1. L. R., 38 Mad , AK 
Balak Pun v. Durga, I. L. R., 30 All., 49, not followed. 

J adubansi Kunwar v. Mahpal Singh 

Of compromise entered into by a 
Hindu widow with a limited estate— Bights of reversioners:] A Hindu 
widow m possession as such of her husband’s estate brought a 
^for^os^ssion ot two shops on the allegation that they formed 
ir TO v Jj er ^ us ^ d , s _® state - The suit was compromised, the effect 
* w , aS ;, ?l lat the * widow recognized the defendants as full 
proprietors and they, on the other hand, had to pay a certain sum 
i T ° r $f ' fchis . m °aey they mortgaged the two shops. The 
gc gee brought a suit for sale and the shops were purchased by 
one at the auction sale. After the death of the widow the 
reversioners ; %f her deceased husband brought a suit to recover 
possession of the aforesaid shops. recover 

Held that a compromise entered into by a Hindu widow with 
res ^Riug in the alienation of property forming part 
of her husband s estate, cannot bind : the reversioners, unless ft is 

ffiSSl' T -zF® 11 purposes as would justify a sale by a 
Hindu v.idow.__ Imnt Konwar v, Roop Narain Singh , 6 0. L R 76 
Musammat Raj Kunwar alias Sim Murat Kotr y Musammat 
B. L.R., 585, Ba^hmiDLev 

33 R A 1 ? 8 °vr ‘wl’ V- Unn i L f 7 ' Golind Krishna Mamin, 
L L. is,, 33 AIL, 356, Mahadn v. Baldeo, 1, L. R # . 30 All 7h and 

Behan Lai v. Daud Sasain, I. L. E„ 35 AIL. 240. referred to ' 
Kanhaiya Lai v* Kishori Lai , # . 

vimher of the Mine familyLccLtrudl of Ml ? The uucsC 
whether a certain estate is impartible ; or tki QM «i feotTsS 
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112 Ab^ohue or limited estate .] A Hindu 
. husb tnd’s estate disposed of it by will 
will of my huabmd I am tho sole ‘owner 
[fwi a l ad P ossesa dli the propnetaiy 
wfL'i! 11 * estate of my husband to 
abject to the following conditions 
a continue to be the * owner in possession’ 
' “ d Possess all the powers and such 

*h?Hhnj£ ft ’ f°- ^ A£tec dedth th ° 
.mill become ovvnoi m possession’ of tho 

*°°> shall possess all the 

itffo^Mnt Ih ave begnoathed mauza 
, y to MuBdnimat Gomi . . . 4 ft er 

iomsma!” E ° SSeSS:0a ’ of thB entoa P*> 

p 3 wofria f « the Hlgh ° 0Ult * tIlat on the 

e woids owner m possession ” f Malic, 0 . 
of °“, Mas lmm *t Gomi an absolute estate 
of the ownership and possession was 

If “ S fiTl! A.S' Sti aJmmi V ' Babi 

°i to i et A M fcIlero wa3 no repug. 

o pUf’ ‘Wh tbeentno estate was col- 
0 Fa ea 0hand ’ 11 Wds object to con- 

‘»e 4 ) bequeathed mauza Khudda as <m 

we of the entue estate. “ 

up Okand 


Hindu tow 

f ** ** O. 

II of 1907, section 37 
*Y of 1860, section 436 
nlaw 

* * * » , , 

|®f? °f same kind commit ed m respect of 
,tLl°\ v tnal ~ m , Griminal Procedure Code, 
of t LA? w ; rds “ °fieno„s ol tho same 
vALA ^ f Criminal Piocuduro, and 
LvlA 8 s<tl ? SJQfeL0I1 > do a <* imply that 
r,ffnm « aVo beGa oommittsd agambt the 

med ,n htmj wer ° bl * 1,8160113 soonsod of 
-nad in carrying on a systematic a wjadlo 

'in r th’ ad asaln | t aU thQ a-oouped, held 
■ m h f 1 P C00Bduie ' Subedar Mir v. 
ed torn 1 ll0W<3d ' Em P ms v Murari, 


IILX, See Guaidian ad litem 
-Sea Hindu law 

-Holding owned by See Aot (Local) Ho. II of 

, See Contribution ,, 

Criminal Procedure Code, section 239 
Joinder of oases M 

Procedure Code, section IIQ ## * ** 


F 
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monox, See Aot JSto.VII. 
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purchasing immovable propeity , and wheie such, a purchase baa 
been completed by exeoutiob and registration of a sale-deed, be oan 
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suo to recover possession of the property purchased upon tende r\f 
tiie balance of the purcha&o money. Such a suit is not a suit for 
specific performance of a contract and no question of mutuality 
arises, Mw Sarwarjan v. Fakhruddin Mahomed Ghowdhuri I.LB 
?L Gal ?:> 3S3, and Mohori Bibee v. Dharmodas Qhose , I.L.R., 30 Gale*! 
55®' ^^^gaished. 8hib Lai v, Bhagwan Das l I L B. 11 All 
Mt BomuM Ate* v. PnZte, I L.E., 30 All., 12S, TOoptOa 
X; Goomdaswami Nalken, I.L B, 30 Mad., 524, XJlfat Raiv. Qauri 
Shankar I.L E 33 A11., 657, Jftmnf Kunwar y. Madan Gopal, 
Zv wiJs 62, Bahauddin ■v.Rafagat Ettsain, 18 Indian Oases, 
451, Baghufiath Bakhsh v* Hay* Mahomed, 18 Oudh Oases! 

115, and MammKotum v Penmal Koncm, 24 M. L. J., 852, referred 

312 Assented v ’ Lo 3 aHn S* Ohetty, T.L.B., 38 Mad , 

Harain Das «. Musammat Dhania 
MINOR, to Act No. IT of 1882, sections 5, 6, T and 12T * * 

MIS (2j I aSfS 0HARGES » See Criminal Procedure Code, sections 222 
MI^AKSHABA, to Hindu law M ^ g 

lsf l with Phaser for payment to mortgagee, See Mortgage 

M °^„ 2 A 7 ??“ CO r- fr v C ?' <,B °ff oeum M t — Anomalous mortgage— Suit for 
Mecloswc-Zm,taUm-Act No. IX ofim {Indian Limitation 
dot), schedule I, at tide 135~Rcgu/ation No. XVII of 1806T A 
mortgage was made on the 25th of February, 1866, for a period of 
7 m- 14 w ^ s Pi««ded that, if after sis years anything lemained 
1110 mortgagees, thoy might forthwith enter into 8 pomoision 
of the mortgaged property end realize the principal and interest It 
was further provided that tho property would not be transferred so 
long as any pnncipal or interest remained duo ; and that if it was 
transferred, or if the money due to the moitgagee was not paid the 
S?t%7 ith ° Ut Waifci "S « 0 expiry of the six yoa?s.might 

bring a suit for rcooveryof the prinoipal and interost andmteht also 
get possession ‘ by completion of sal! Nothing at all v“ paid by 
nnvi^ei gag0r f tb “ Wl, y 01 eif ' 1 ’ 01- principal or interest andfu 1867 
?»\ 6 - £ o r o° rfc ®? g0 - d i- 5r °P 0l:t y was trausforwd. Proceedings under 
section 8 of Regulation XVII °I 1800 were not taken by themort- 

toTtated a s^Tor ° f ^ mortgag * 

Meld, on a construction of tho mortgage bond in suit timf f i. ^ 
cause of aotmn accrued in 1867, and the^t was bVredVImita! 

* w 

Kishori Mohm Roy v. Gmga Bahu D ait, I. L. B„ 23 Oalo 228 

S T at l l Dai v - Khetter * ohm Sm^fltRlS 
S l! A ° T d ‘ bhyam G hander Singh v. Balieo, 10 A L* J, 
522, and Bam Dawar Bai v. Bhirgu Bai, lb A. L. J., 538, referred to! 

Bans Gopal v* Shco Ram Bingh 

Minor- P^f > ^A l I l T^ aymnt T iy , ' a ‘ m ortgagor—Oua dian and 

tut j, Bo wet of de f&ofeu guardian i o mortgage minor's v.> oneriu 

Muhammadan lam.} Meld th it where a jomt mortgagor lafks ZZ 
«md?k£? U r g''°nnd that ho has paid tho whole mortgage debt 
is a no\ L 1 ™ 1 ° P“P ert y of his 00 -®ortgag 0 r from a burden, it 

pulSon ? ° C him ° plGad that ho <llcl 80 under com- 

* is “A i0 ' tbat de f ao ?° guardian of a minor Muhammadan 

s competent, in case of necessity and for tho benefit of the minor to 
a valid mortgage of the minor’s property. ’ 
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shoes of a prior inoumbranoev, where the purchaser has, with the 
consent of that incumbrancer, partially discharged the liability. 

Ourdeo Singh v. Ohandrikah Singh, X L. R, 86 Calc 193 

m e ?7 H° m - J?, hel %y nd v - AlUn > 1 0h - 853, followed, Baro 

referred 1 1 ^ Fiver Dee Company , L* R., 10 Q. B. D 4 . 155, 

Udit Naram Misir v, Abhard Lai 

MORTGAGE-. Suit for redemption— Tender of mortgage money a condition 
precedent to the institution of a suit for redemption ] A usufructuary 
mortgage of agricultural land provided that the right to redeem 
should he exercised only m the month of Jeth of any year. 

Held, that be for e the mortgagor could sue for redemption it was 
necessary for him to prove that he had tendered to the mortgagee 
the mortgage-debt or such amount as he considered due on the 
mortgage m the month of Jeth of some year after the mortgage 

be °° me Pfyahle. Bans% v. Qirdhari Lat, Weekly Notes, 
1894, p 143, followed. ? 

Muhammad Ali v, Baldeo Fande 
~ „ g## Act No. j 0 | section 94 9 , 

- See Act No. IV of 1882, section 59 , t ## 

-See Givil Procedure 0ode(l9QS), order XXXIV, rules 4 and 5 ; 

— - See Pre-emption . , „ 861, i 

-by conditional sale, See Construction of document < 

Decree absolute for sale on— *See Civil Procedure Code 

(1908), order XXXIV, rule 5 

-executed by Collector, Sea Act (Local) No. II of 1903, 

section 17 . . 

— - - -Redemption of— — -See Act No. IX of 1908, schedule I, 
ar tides 134 and 144 .. M ## 

MORTGAGEE in possession, See Mortgage * # # # , # 

MUHAMMADAN LAW —Dower — Interest on unpaid dower — Claim for, 
by widow allowed to take possession of her husband* s estate to satUfy 
her dower-debt— Liability of widow in possession to account for profits 
of estate— Becoipiition by Muhammadan law of equitable principles m 
such a case .] Where a Muhammadan widow was allowed to taka 
possession of her husband’s estate in order to satisfy her dower-debt 
j nc i o:t y e it, and there was no agreement, Express or 
implied, that she should not be entitled to claim any sum in excess 
of her actual dower. * 

Meld, that, on equitable considerations die was entitled to some 
reasonable compensation, not only for the labour and 'responsibility 
imposed on her for the proper preservation and management of the 
estate, but also for forbearing to insist on her strict legal ughts to 
exact payment of bar dower on the death of her husband ; and such 
compensation for forbearance to enforce a money payment was best 
calculated on the basis of an equitable rate of interest. That 
appeared to bo consistent with Muhammadan law [see the chapter 
on {t The Duties ( Adah) of the Kazi in the principal works on that 
law], which clearly showed that the rules of equity and equitable 
► Considerations commonly recognized, in the courts of Chancery in 

* Ragland are not foreign to the Musalmaa system, but are in fact 
I , referred to and invoked in the adjudication of oases. 

I •'deolgiQn in Woomatool Fatima Begum v, Meerunmunnissa 

1 &18, that Ct it would be inequitable to make the 

profits, except on the terms of allowing her 
rcMbtiE# qi^the dower-debt/* was approved. 

Mmmamm ; «. 
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the gift-o r of an election to take under the deed. All her condiot 
a “h ons m,® ra entirel y rooonsistenfj -with any suoh intention on 
her part The trustees never entered under and by virtue 
ot the trust deed into the receipt of the rent or income of the 
property comprised m the mortgage, and consequenty there was no 
satisj-tctoiy proof that the possession of that portionof the property 
the subject of the gift ws ever dehveied by the settlor to the 
trustee. That being so tho gift according to the Muhammadan 
lav was void, ahd the m ; , tgage sued upon was therefore a valid 
and binding instrument and a good sacuiity. 

The statements made in documents signed by the wife she 
must b ■ taken to have known the purport and effect of, ,t be,n " a 
part of the adinmistrativ duties of a quasi-iudicnl oharset»r 
imposed by the Oudh Land P.evenuo Act (XVIII of 1876), upon^ the 
public officials before whom the documents came, to see that she 
as a pardanashm lady had that knowledge, and the maim 
*' Omnia p assumuntur teeta esse aela ” was applicable. 

On a question as to the legitim icy of ono of the settlor’s sons— 
Eeid on the evidence that he was the legitimate son of the 
marr°ag6 ftna aoinowl ° a ge a b y him t° be so as the son of muta 

The Muhammadan law as to acknoulogement laid down ,n 
Mlih imraad Alladud Khan v. Muhammad Km ail Khan I T r> 
P/h, ‘S' 1 ’ and Muhammad Azmat Ah Khany Lalh Ben,Z' 
I. U B . 8 Gale , 422: L. R. 0 I. A , 8, and that as to evidence of 
repute from statement mido m documents by a member of tbi 
f imdy m injumin A a Xrgamv. Sadik Ali Khan, 2 Oudh ClJt 

23j’: ftmovX man ^ <l ^ am ' I - L - R - 28 Ah' 

Vf J! heir Lords ^ xps fomented upon the long duration of this 
litigation, remarking that such delays were “discreditable to anv 
judicial system, and there was no reason to think that thev wa™ 
* l ^ 6 exkm ? avoidable " Also upon the undue prolon/a! 
tion of the cross-examination of witnesses by breaking it un iftn 
detached portions, than which no better system could be devised to 
expose witnesses to the risk of being tampered with and to promnfA 
the fabrication of false evidence. F 1 Promote 

A presiding Judge should endorse wzth his own hand a 
ment that a document proved or admitted in evidence was proved 
against or admitted by the person against whom it wls used as 
do ^ tl m seo ^n 1^1 frba Civil Procedure Codes of 1877 and 
1883, and poetically re-enacted in order Kill, rule 4, of thfrulos 
and orders passad under tho Civil Procedure Code 1908 w S ! 
view of insisting on the observance of the wholesoma nmti*,* *** ? 
these Statutes, their Lordships will, m order to pi event Sffloe hi 
obliged, m future on tho hearing of Indian appeals, to reS to 
read or permit to be used any document not endorsed in the 
manner required. u 1X1 Cil0 

Sadik Husain Khan v. Hashim Ah Khan 

MTJB AMM A BAN LAW, See Act Ho. IT of 1882, sections 123 and 129 

— — -See Mortgage 

' * — — —See Pre-emption 

M0AH LAHD, See Pre-emption 
HCPXOB, Sm Act (Local) Ho* X of 1900, section 132 
Aofe x 1873, sections 5> 6 and 13 

Aot (Looal) m u of 1901? mUon m ] * 
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of the wajib-ul-arz it was held not to include mortgage# which %id 
not involve a change of possession. 

Held by Tudball, J., that the document under consideration 
did not amount to mortgage, but at most constituted a charge on 
the property referred to therein. DaUp Singh v. Bahadur Bam, 
I. L. R., 84 All., 446, referred to. 

Khurshed Ali ti. Abdul Majid .. 

PRE-EMPTIQN--«»iVaji&-2^arj3 — Owners of resumed muafi land -~Co- 
sharers .] Held that the owner of a plot of resumed muafi land 
assessed to revenue separately from the rest of the village, which 
constituted one 16 anna mahal, was not a co-sharer with the owners 
of the mahal, so as to give him a right of pre-emption on sale of the 
; mahal, under the terms of the wajib-ul-arz which declared a right of 
pre-emption to exist, on a sale by a co-sharer, in favour of other 
co-sharers in the village. 

Kallian Mai v. Madan Mohan, I. L. R„ 17 All., 447, Harain Das 
v. Bam Saran iDas, I. L. B*, 17 All., 419, Baghunath Prasad v. 
Kanhaya Dal, Weekly Notes, 1902, p. 68, Ahmad Ali v. Hajam-un- 
. . nissa, 2 A. L. J., 145, and Battu Dal v. Bhola Hath, 19 Indian Cases, 
119, referred to. Harain Prasad v. Munna Led, I, L, R., 80 All, 829. 
not followed# 

Mah&deo Prasad v. Jagar Deo Gir „ M 

— W ajib~ul-arz — G ustom — Bffect of perfect partition.! 

The wajib-ul-arz of an undivided village supported a finding that 
there existed a custom of pre-emption amongst the co-sharers in 
the village. Subsequently to the framing of this wajib-ul-arz » 
perfeot partition of the village took place. 

Held that the basis of such a custom was the 


__ — coparcenary 

relation, and that after partition a oo-sharer in one mahal could not 
claim pre-emption in respect of property sold in another mahal in 
which the pre-emptor was not a co-sharer, Dalganjan Smgh v. 
KaUka Singh, I. L. R„ 22 All,, 1, and Qanga Singh v. Ohedi Lai , 

X. L. R., 88 All., 605, referred to, 
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107 — Nature and Quantum of evidence necessary before passing order, 
for security.] There must be definite evidence in the case of any 
and every person charged under section 107 of the Code of Criminal 
Procedure, that there is danger of a breach of the peace by him. It 
is clearly insufficient against a collective. body of persons to suggest 
that they are indulging in feeling of hostility towards another 
body of persons. Queen Aiprees v. Abdul Kadir, I 4 L. R., 9 All., 
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i -Mode of enforcement of —See Civil Procedure Code (1908), 

section 145 ; order XXXIV, rule 14 

SET-OFF, See Civil Procedure Code, 1908, order XXI, rule 18 
SIR LANDS, See Act (Local) No . II of 1901, section 164 .. 

SPECIFIC PERFORMANCE, See Guardian and minor 
STAMP, See Act No. II of 1899, schedule I, article 55 ,, .* 

Act (Local) No. XI of 1903, section it ,, 

— See Evidence .. , . . « . i' 

STAMP DUTY on a pauper’s plaint, See Civil Procedure Code (1908), 
order XXXIII, rules 10 and 11 . . 

STAY OF EXECUTION, See Act No. VII of 1913, section 207 .* 

SUBROGATION, See Mortgage . .. .. .. .'■/ 

SUCCESSION, See Act No. I of 1869, sections 8jin& 10 ,, 

ft**' Act (Local) No. II of 1901 .. , , 

— See Act (Local) No. II of 1901, section 22 . . 

„ See Hindu law .. ** 117,41 

SUIT. Dismissal of— ,8ee Civil Procedure Code (1908), order IX, rule 2 

^Dismissal . of - — — - , See Civil Procedure. Code (1908), order XI, 

rule 21 .. .. .. ... • .. 

Valuation of*— — , See Civil Procedure Code (1908), order XXI, 

rule 63 ,, . . . , . 

by minor fox possession of property purchased. See Minor 

• — f^r cancellation of document— Sale-deed — Alleged ^legality of. 
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The plaintiff, by one and the same sale-deed purported' to transfer 
(1) a fixed? rate holding and (2) part of an occupancy holding, 
Pleld that ho was not entitled to a decree setfcing;_aside the sale- 
deed merely because part of the property covered by IT Was by law 
. not transferable. . 

Bajrangi Lai v. Ghura Kai 

; , --- for ejectment, See Act (Local) No. II of l90l t sections 58 and 117(0) 

f or money had and received, See Act No. IX of 1908, schedule I, 
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H ^for specific performance, See Act No. I of 1877, section 27 
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*Act No, VXL of 1876., section 7, clauses v and x 
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of estate made to plaintiff by widow of Oudh Taluqdat in 

possession as heir to hex husband, See Title, suit for declaration of, 

made with consent of all the then existing next rever- 
sioners, See Title, suit for declaration of 
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disposition ; — * 

u In the other dwelling house consisting of three sections of 
Thakur&waras including the staircase both the executors aforesaid 
should reside, put up pilgrims and attend on them jointly and from 
the income thereof daily perform the usual worship of the gods 
Murh Dhar, Raj Rajeshri and Mahadeo and the worship on Basant 
Panchimi, Bam Waumi, Janam Ashtami> Nauratri, Shivaratri , 
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transfer, mortgage or seJI this house, and ffijkoy do so, it will be 
utterly null and void. ” * ~ — — 

Beldy that the will fcreated a trust and the only beneficial 
interest given under the will to the nephews was the right to take 
the surplus profits, if any, after the worship had been performed and 
the festivals duly observed. 
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